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PROCEEDINGS ON 15 JULY 2026  

CHAIRPERSON :    Good morning,  Ms Sel lo .   Good morning,  

Ms Van den Heever .   Good morning ,  Mr Mat la la .  

ADV SELLO SC :    Morning Chai r .  

ADV VAN DEN HEEVER :    Good morning,  Chai rperson,  

good morning,  Commissioner .    

CHAIRPERSON :    Oh,  your ,  p lease pul l  the  mics c loser  to  

you and swi tch both of  them on.    

ADV SELLO SC :    Morning,  Chai r ,  and morning,  

Commissioners.   10 

CHAIRPERSON :    I  greeted you and your mic was of f .   

Good morning.  

MR MATLALA :    Good morning,  once again,  Commissioner .    

CHAIRPERSON :    Thank you.  

ADV SELLO SC :    Thank you,  Chai r .   Chai r ,  

Commissioners,  you wi l l  recal l  that  Mr Mat la la  had been 

subpoenaed to appear on the 7 t h  o f  Ju ly 2026 and on that  

date,  Mr Mat la la 's  legal  representat ive and I  presented 

ourselves before  you and we had an engagement ,  the 

outcome of  which was that  Mr Mat la la 's  appearance was 20 

postponed to the 15 t h  o f  Ju ly ,  today,  and the Commissioners 

issued a ru l ing in  that  regard and on some other  aspects.    

 Mr Mat la la  i s  present .   We are back before you  and 

Mr Mat la la 's  legal  representat ives would l ike to  address 

you,  Chai r .   The issue about  which  she is  about  to  address 
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you is  conta ined in  the fo lders  that  have been made 

avai lab le to  you .   But  I  wi l l  leave i t  to  her  to  take the 

Commissioners th rough the contents of  that  fo lder .   Thank 

you.  

CHAIRPERSON :    Ms Van den Heever .   

ADV VAN DEN HEEVER :    Good morning,  Chai rperson,  

Commissioners.   We have prepared for  your  benef i t  and in  

support  o f  our  appl icat ion for  a postponement ,  an a f f idavi t  

that  was duly deposed to by our  c l ient .   Due to t ime 

const ra ints,  however,  we were only able to  last  n ight  emai l  10 

an unsigned copy to my learned f r iend .   The s i tuat ion was 

that  for  a var ie ty of  reasons,  th is  could not  be done ear l ie r .    

 I  would l ike to  very br ie f l y ,  i f  i t  is  necessary,  

Chai rperson,  Commissioners,  jus t  take you th rough o ur  

reasoning as to why we respect fu l l y  submit  that  a  

postponement  in  th is  mat ter  should be granted  and 

…[intervenes] .  

CHAIRPERSON :    Is  there a s igned af f idavi t  now ?  

ADV VAN DEN HEEVER :    There is  indeed a s igned,  i t  was 

commissioned th is  morning ,  and we thank the  20 

Commission 's,  my learned f r iend and her  team for  assist ing  

us wi th that .   Even at ,  I  th ink,  a t  10 o 'c lock,  there was 

another  endeavour made to get  i t  s igned at  the  pr ison .   

There were some ar rangements,  but  i t  just  came to no 

f ru i t ion .  
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CHAIRPERSON :    No,  I  do see i t  in a smal l  fo lder  in  f ront  of  

me.   I  read f rom my laptop,  and that  was the  unsigned 

vers ion.   Thank you,  thank you .   

ADV VAN DEN HEEVER :    Chai rperson,  in  shor t ,  we set  out  

the h isto ry of  what  has t ranspi red viz -a-v iz  Mr  Mat la la ,  

when he was ar rested,  how the events sur rounding h im has 

unfo lded,  and the  most  important  aspect  thereof  is  the fact  

that  he is  due to  commence wi th a t r ia l  on Monday .   We 

bel ieve that  he has got  the const i tu t ional  r ight  to  at tend th is  

t r ia l  and be regarded as innocent  unt i l  proven gui l ty ,  10 

together  wi th the  other  const i tu t ional  r ights that  we have  

deal t  wi th  in  th is  par t icu lar  af f idavi t .    

 We respect fu l l y  submit  that  fo r  h im to deal  wi th  

some of  the issues ,  which issues p lay a very b ig par t  in  the 

up-and-coming t r ia l  that  s ta r ts  in  four  days,  would  v io late  

h is  const i tu t ional  r ight  to  actual ly  chal lenge the evidence .   

We have ind icated to you,  fo r  instance,  that  both Wi tness C 

and L ieutenant  General  Mkhwanazi  re l ied on a statement  

that  was g iven to them by Mr Mat la la .   

CHAIRPERSON :    Before you get  to  that  point ,  le t  me ask a  20 

genera l  quest ion.   Is  the submission that  a person requi red 

to appear before a Commission ,  bu t  who a lso happens to be  

fac ing cr iminal  charges,  can never ever  test i fy  before a 

Commission  pr io r  to  the f ina l izat ion of  the cr iminal  

proceedings?  
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ADV VAN DEN HEEVER :    May i t  p lease you .   My respect fu l  

submission  is ,  i f  I  read,  I  have quoted fo r  you f rom Just ice 

Jaf ta ’ s  decis ion  in  the Zuma mat ter  and i t  is  qui te  

…[intervenes] .  

CHAIRPERSON :    That  was a minor i ty  judgment .   

ADV VAN DEN HEEVER :    Yes,  but  s t i l l ,  I  would 

respect fu l l y  submit  wi th  the  greatest  of  respect ,  

Chai rperson,  that  where you have const i tu t ional  r igh ts,  that  

those const i tu t ional  r ights,  espec ia l ly  in  the very  unique 

s i tuat ion that  my c l ient  …[intervenes] .  10 

CHAIRPERSON :    You see,  I  am ra is ing the point  that  that  

was a minor i t y  judgment  to  unders tand on what  bas is you 

can then re ly  on that  dictum  o r  on  that  legal  s tatement  to  

suggest ,  in  response to my general  quest ion,  to  suggest  

that  a person who is  fac ing cr iminal  charges can never ever  

test i fy  before a Commission  of  inqu i ry .   

ADV VAN DEN HEEVER :    I  respect fu l l y  submit  tha t  when 

you have a person that  i s  e i ther  an accused or  a suspect ,  I  

respect fu l l y  submit  that  your  const i tu t ional  r ights,  w i th  the  

greatest  of  respect ,  overwr i te  the compuls ion that  there 20 

would be f rom the Commission ’ s  side for  h im to g ive  

evidence.   He would l i te ra l l y  fo rego a la rge number  of  h is  

r ights i f  he is  compel led to g ive  evidence under  those 

c i rcumstances .    

 I  th ink what  we have done,  i f  you would just  permi t  
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me,  p lease,  Chai rperson,  I  th ink  …[intervenes] .  

CHAIRPERSON :    No,  no,  no,  I  just  moved my shoulder .    

ADV VAN DEN HEEVER :    Ja.  

CHAIRPERSON :    I  d id  not  say anyth ing .   

ADV VAN DEN HEEVER :    No,  no ,  no,  I  th ink respect fu l ly  

what  I  have endeavoured to show to you  …[intervenes] .  

CHAIRPERSON :    You know what  we a lways say in  the legal  

profession,  both  amongst  legal  pract i t ioners and people 

presid ing,  that  when Counsel  says respect fu l l y ,  they 

actual ly  mean the  opposi te .   10 

ADV VAN DEN HEEVER :    I  was to ld that  many,  many years  

ago by a good f r iend that  p resided over  a t r ia l  where he 

said,  you know,  that  was the impression,  but  I  rea l l y  

…[intervenes] .  

CHAIRPERSON :    Sorry fo r  in ter rup t ing you .    

ADV VAN DEN HEEVER :    No,  that  …[ intervenes] .  

CHAIRPERSON :    I  am sorry.   Yes ,  p lease …[ intervenes] .  

ADV VAN DEN HEEVER :    I  fu l ly  understand .   

CHAIRPERSON :    Yes.  

ADV VAN DEN HEEVER :    The point  is  that  that  is  the 20 

nearest  that  we could come to any author i t y  on th is  poi nt ,  

and th is  i ssue to us was so important  that  we were going to 

t ry  and see i f  we could actual ly  deal  wi th  th is  mat ter  i f  

necessary  e lsewhere.   Where we are  r ight  now,  I  

respect fu l l y  submit ,  we do not  have to go there .   
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CHAIRPERSON :    Where is  e lsewhere?  Is  i t  what ,  a  cour t  

appl icat ion?  

ADV VAN DEN HEEVER :    Yes.   No,  only ,  the approach 

would have been to actual ly  make,  i f  the mat ter  were to 

cont inue,  to  make the necessary fu l l -b lown legal  arguments  

and submissions to you,  and then depending on your  

f ind ings,  to  take i t  on review .   I  am honest ,  I  have ind icated 

that  to  my learned f r iend before too .   I t  is  because we so  

st rongly bel ieve that  your  const i tu t ional  r ights,  where the  

Const i tu t ion is  the most  important  document  in  th is  count ry,  10 

those r ights cannot  be taken away f rom you by a 

Commission  who has got  a cer ta in mandate  and who  has,  to  

quote my learned f r iend,  on a fact - f ind ing exerc ise.   

 And more so,  I  th ink what  we have done,  

Chai rperson,  we have t r ied to set  out  to  you why we bel ieve 

that  the const i tu t ional  r ights,  especia l ly  in  th is  case,  

overr ides what ,  and we are not  f ight ing wi th what  our  c l ient  

is  duty-bound to come and do at  the Commission .   What  we 

say is ,  so far  you have heard one s ide of  the coin .   This  

s ide of  the coin that  you heard,  and you see,  I  do not  want  20 

to  go in to the deta i ls ,  as we said,  we do not  want  to  g ive 

away our  l i t igat ion pr iv i lege in  tha t  regard.   I f  we run out ,  

we wi l l  show to you that  what  you have heard,  potent ia l l y ,  is  

e i ther  not  the  t ru th or  unlawfu l l y  obta ined,  et  ce tera.   And 

for  that  reason,  we wi l l ,  a t  the end,  of  course,  a lso assist  
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the Commission  in  f ind ing the  t ruth in  th is ,  what  I  

respect fu l l y  say,  is  a quagmi re of  facts that  you have to 

deal  wi th .   That  is  the one issue.  

CHAIRPERSON :    May I ,  before  you go to  the next  i ssue,  a  

d i f f icu l t y  that  I  have,  and that ,  o f  course,  is  subject  to  your  

response,  is  that  th is  is  ra ised,  or  th is  is  being ra ised in  a  

b lanket  fashion,  is  the suggest ion that  any and everyth ing 

that  Mr Mat la la could ever  say before th is  Commission  

would be something that  would be subject  to  the exerc ise of  

h is  sect ion 35 r ight ,  is  that  what  has  being suggested?  And 10 

that  there is  noth ing whatsoever  that  he could ever  say 

which would be unaf fected by h is  sect ion 35 r ight ,  is  that  

what  i s  being suggested?  

ADV VAN DEN HEEVER :    That  is  not  what  I  am say ing and 

…[intervenes] .  

CHAIRPERSON :    I f  …[ intervenes] .  

ADV VAN DEN HEEVER :    And I  th ink I  have made that  

qui te  c lear  when I  d iscussed wi th  my  learned f r iend.   The 

d i f f icu l t ies that  we f ind ourselves in  at  th is  point  in  t ime ,  

and that  was a lso  the issue that  p revented us f rom actual ly  20 

deal ing wi th any af f idavi t  beforehand,  i s  that  our  c l ient ,  and 

I  was not  par ty to  that  par t icu lar  agreement ,  I  on ly came up,  

came in la te r ,  through a d i f fe rent  legal  representat ive wi th  

IDAC,  the gent leman that  has been named here  was par t  o f  

that ,  entered in to  some,  to  a 105A p lea  agreement .    
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 The magist rate then came back and found that  the  

sentence was not  just ,  and therefore gave a l l  the par t ies  

t ime to go and recons ider .   The issue that ,  that  is  when I  

got  b r ie fed to come back in  because there were very 

mater ia l  and important  issues tha t  were not  ra ised in  the 

105A that  we bel ieve would have mater ia l l y  in f luenced 

potent ia l ly  the outcome of  such an agreement .   The only 

t ime that  that  mat ter  could be dea l t  wi th  or  the issues that  

was ra ised at  tha t  point ,  and i f  you bear wi th me,  I  have to  

choose my words carefu l l y  at  th is  point  because i t  is  a  very 10 

d i f f icu l t  s i tuat ion,  was when the magist rate f ina l l y  made a  

ru l ing.  

 So past  Monday,  that  is  a day ago,  two days ago,  

he actual ly ,  in  te rms,  I  th ink i t  is  a  105A(9) (b)( i i ) ,  i f  I  am 

correct ,  he actual ly  sa id,  wel l ,  he asked the State,  what  i s  

your  content ion?  The State sa id,  oh,  we wish to cont inue .   

He asked us and we said,  no,  we assai l  f rom the agreement .   

What  then happens in  te rms of  the Cr iminal  Procedure Act  

is  that  i t  is  as i f  there was never any p lea negot ia t ions 

happen.     20 

 The issue fo r  me is ,  and th is  i s  where I  want  to  

answer your quest ion,  Chai rperson,  is  we were  not  involved 

in  those negot ia t ions .   We know what  t ranspi red and under  

what  c i rcumstances in  those negot ia t ions .   I t  does not  take 

somebody to be a genius  to having regard  to what  one  has 
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now learned,  for  instance,  on Fr iday,  what  happened there.   

And my at torney and mysel f  made the decis ion that  we are 

not  prepared to deal  wi th  any of  these quest ions unt i l  such 

t ime as we are  provided wi th the notes as to what  

t ranspi red dur ing  these negot ia t ions,  as wel l  as potent ia l l y  

any other  documents that  were draf t ed and s igned,  because 

f rom the say -so that  we have heard,  i t  impacts on a lo t  o f  

the quest ions we were asked to answer  and we are not  

prepared to just ,  on somebody 's say -so,  say,  okay,  we now 

exerc ise our  sect ion 35 r ight  on th is  and th is  and th is .    10 

 We want  to  come here as of f icers of  the court  

proper ly  advis ing  our  c l ient  that  these are quest ions that  

you have to answer,  you are  compel led to  answer them.  

You cannot ,  le t  us  say,  invoke sect ion 35 r ight .   And as we 

s i t  here,  Chai rperson,  we st i l l  cannot  g ive you an answer to  

that  quest ion because we st i l l  do not  have that .   So there  

is ,  o f  course,  and that  i s  the long and the short  o f  i t ,  there 

is  answers that  you can answer ,  but  at  th is  point ,  I  cannot  

come to you as an of f i cer  of  the  court  in  honesty and say to 

you,  okay,  th is  i s  my inst ruct ions .    20 

 I  need to,  because of  th is  quagmi re of  IDA C’s  

involvement ,  be sure that  what  we say to you is  t ru thfu l  

because there is  a lso the penal ty  of  per ju ry  and of  course,  

there is  a previous inconsistent  s tatement  th at  can be 

ra ised at  any stage .   So fo r  that  reason a lone,  I  agree wi th 
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you,  there are issues,  of  course,  you can never assai l  your  

compuls ion to answer to  those.   But  unt i l  such t ime as we 

can present  to  th is  honourable Commission  an af f idavi t  that  

we are sat is f ied conta ins,  is  based on facts and where we 

can invoke that  r ight  correct ly ,  I  cannot  even go as far  as to  

say we do not  know th is  person .    

 For  instance,  I  could have come to you now 

because I  know f rom the l i s t ,  Annexure A,  we could g ive you 

a l is t  and say we do not  know these people ,  but  for  the rest ,  

i t  is  not  in  your  in terest  that  we present ,  in  your ,  and I  mean 10 

the Commission ,  the royal  you,  in terest  that  we present  in  

p iecemeal  fashion  answers to quest ions.    

 The fact  o f  the mat ter  is  that  my c l ient  has been 

made out  to  be  th is  mastermind by everybody  and we 

respect fu l l y ,  f rom our in teract ion,  say that  there is  a  fa l lacy 

in  that .   I t  is ,  and we in tend to show  …[intervenes] .  

CHAIRPERSON :    P lease te l l  me when you are done wi th  

responding to my quest ion.   

ADV VAN DEN HEEVER :    Ja,  ja ,  ja .   So …[ intervenes] .  

CHAIRPERSON :    Before you move on to another  point .  20 

ADV VAN DEN HEEVER :    So I  have basica l l y  responded to  

your quest ion .   

CHAIRPERSON :    Thank you,  thank you,  thank you .   Let  me 

te l l  you how my d i f f icu l t y  arose.   I t  is  because the af f idavi t  

does not  c lear ly  del ineate the issues,  e i ther  at  a l l ,  or  as 
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c lear ly  as you have done now  and that  i s  because,  for  

example,  the appl icat ion says the ent i re  Commission  

process must  be postponed pending f ina l i zat ion  of  the 

cr iminal  process .   So i t  is  on that  basis that  I  then ask you,  

does that  mean there are no quest ions whatsoever that  Mr  

Mat la la  could deal  wi th  before th is  Commission .   Now,  you 

have responded and said,  no,  no,  no,  there are.   So there 

are issues that  he  can deal  wi th  before th is  Commission .    

 Now,  my next  quest ion  is ,  why can that  not  happen 

before the cr iminal  process has been f ina l i zed ?  10 

ADV VAN DEN HEEVER :    Because I ,  as an of f icer  of  the 

court  …[intervenes] .  

CHAIRPERSON :    A t  th is  leve l ,  just  a t  …[intervenes] .  

ADV VAN DEN HEEVER :    Ja,  but ,  no,  but  I  am honest  wi th  

you.    

CHAIRPERSON :    No,  no,  le t  me f in ish.   At  th is  point ,  

focusing only on  those,  th is ,  o f  course,  is  not  a ru l ing on 

whether  we agree on the sect ion 35 point .   That  is  

something we are  st i l l  to  apply our  minds to .   But  focusing  

only on the issues that  can be carved out  of  the sect ion 35 20 

issues,  why can those not  be heard or  deal t  wi th  by th is  

Commission  before f ina l i zat ion of  the cr iminal  p rocess ?   

ADV VAN DEN HEEVER :    There is  th ree reasons.   The 

f i rs t ,  I  have  a l ready deal t  wi th .   I  sa id to  you that  there was 

negot ia t ions ongoing,  and I  need to understand in  those 
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negot ia t ions who,  what ,  and where  and wi thout  that ,  I  

cannot ,  as a  …[in tervenes] .  

CHAIRPERSON :    Are you ta lk ing negot ia t ions  

…[intervenes] .  

ADV VAN DEN HEEVER :    Wi th IDAC.  

CHAIRPERSON :    Relat ing to the p lea deal ?  

ADV VAN DEN HEEVER :    Relat ing to the p lea deal .  

CHAIRPERSON :    That  i s  h is to ry  now.   I  am ask ing you 

about  now.    

ADV VAN DEN HEEVER :    No,  i t  is  …[intervenes] .  10 

CHAIRPERSON :    I  am asking you about  now,  p lease .   

ADV VAN DEN HEEVER :    I t  is  not  h is tory because i t  is  only  

i f  I  have regard to those and those are handed over that  I  

can come and say,  I  can answer quest ion A and B,  but  not  

C and D,  because i t  is  c lear  f rom what  we have been g iven 

that  he is  a suspect  on these issues .   So you cannot  answer  

that  quest ion.    

 So that  is  my f i rs t  po int .   I  cannot ,  a t  th is  point ,  in  

conf idence say to  the Commission ,  and I  wi l l  not  permi t  my 

c l ient  to  deal  wi th  those unt i l  such t ime as I  know what  they 20 

have negot ia ted wi th h im,  what  they have asked h im,  what  

he is  commit ted to,  what  he is  not  …[intervenes] .  

CHAIRPERSON :    But  is  that  not  an issue re la t ing to  

whether  there  should or  should there not  be a  

postponement ,  and that  i s  not  what  I  am asking you about .  
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ADV VAN DEN HEEVER :    That  i s  …[ intervenes] .  

CHAIRPERSON :    I  am asking you about  the precedence  

…[intervenes] .  

ADV VAN DEN HEEVER :    Yes,  bu t  …[ intervenes] .  

CHAIRPERSON :    Which of  the two processes must  pr ecede 

the other .   So I  understood you to be referr ing to the p lea  

deal  in  the context  of  saying,  p r io r  to  that  being f ina l ized,  I  

do not  know what  to  do .   I  must  wai t  unt i l  the  end.  That  is  

something e lse a l together .   

ADV VAN DEN HEEVER :   No,  that  is  not  what  my 10 

…[intervenes] .  

CHAIRPERSON :    I t  has noth ing to do wi th whether  once 

the p lea deal  is  dead and bur ied,  must  the Commission  

process wai t  for  the cr iminal  process .   So the ear l ie r  issue,  

the p lea deal ,  i ts  f ina l izat ion or  even non - f ina l i zat ion has 

noth ing to do wi th  the quest ion I  am put t ing to you.    

ADV VAN DEN HEEVER :    I t  does indeed,  Commissioner ,  i f  

you wi l l  permi t  me just  to  expla in  to  you.  

CHAIRPERSON :    A l l  r ight .  

ADV VAN DEN HEEVER :    Dur ing a p lea deal ,  there  is  much 20 

more than the s imple wording in  the p lea deal  tha t  takes 

p lace.   There is  other  negot ia t ions that  happens between 

the invest igators,  the c l ient ,  and the at torney  and dur ing 

those invest igat ions,  there is  names that  come up,  there is  

in format ion g iven,  et  cetera,  and dur ing that  n egot ia t ions,  a 
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person potent ia l l y  i s ,  and I  am t ry ing to keep i t  in  the 

abst ract ,  is  to ld ,  you are a suspect  on th is  mat ter .   Let  us 

say you are  a suspect  that  you connived wi th General  X to 

do A,  B,  and C.   General  X does not  appear,  for  instance,  in  

the p lea deal .   I t  is  d iscussed there,  there is  quest ions 

made,  there is  record ings made,  but  General  X appeared in  

the Regulat ion 10 .6.    

 Now,  for  me to deal  wi th  whether  he is  a suspect  or  

not  in  respect  of  anyth ing to do wi th General  X,  I  need to 

know what  was d iscussed dur ing the p lea negot ia t ions  and 10 

i t  is  not  just  somebody s i t t ing there  and now we are  draf t ing  

a 105A.   

CHAIRPERSON :    For  what  purpose?  We are doing that  for  

what  purpose?  

ADV VAN DEN HEEVER :    For  the  purpose of  invok ing my 

r ight  to  s i lence on that .   I  can say,  I  have been to ld  

…[intervenes] .  

CHAIRPERSON :    No,  but  then you do not  get  me 

a l together .   Then you do not  get  me a l together .   We have 

a l ready,  p lease l is ten to me .   We have a l ready made 20 

common cause that  there are issues in  respec t  of  which Mr 

Mat la la  is  able to  deal  wi th  before  th is  Commission .   Now,  

you are ta lk ing  about  i ssues that  post  the p lea deal  may 

a lso fa l l  under the sect ion 35 d ispensat ion that  you are  

c la iming.    
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 I  have said,  le t  us put  as ide a l l  o f  that .   So what  

you are te l l ing me fa l l s ,  accord ing to you,  under that  

basket .   I  have sa id,  le t  us put  that  as ide and le t  us  address 

our  minds to those issues about  which there is  no quest ion  

…[intervenes] .  

ADV VAN DEN HEEVER :    That  i s  …[ intervenes] .  

CHAIRPERSON :    Regarding them being heard by  th is  

Commission .   That  is  what  my focus is  on  and i t  is  on that  

basis that  I  say to  you,  I  do not  understand your poin t  about  

the p lea deal  and i ts  re levance to my quest ion.   I  hope you 10 

get  me now.    

ADV VAN DEN HEEVER :    Let  me again t ry  and expla in to  

you,  Commissioner,  Chai rperson.   I  can only say to you,  we 

have made common cause on the issue i tse l f ,  but  I  can only 

te l l  you,  as an of f icer  of  the  court ,  which o f  those  

…[intervenes] .   

CHAIRPERSON :    I  am not ,  no,  no,  no .   No,  I  wi l l  not  g ive  

you t ime when you seem not  to  understand me .   I  am 

saying,  I  am not  in terested in  the n i t ty  gr i t ty  of  what  fa l ls  

under the sect ion 35 bucket .   I  am not  in te rested in  that  20 

n i t ty  g r i t ty .   I  am looking at  the  broader quest ion of ,  on 

those issues on which there is  no quest ion whatsoever,  

which can be deal t  wi th  by th is  Commission  and you have 

agreed that  there  are ,  on those quest ions,  why can those 

quest ions not  be  heard before  the cr iminal  process has 
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been f ina l i zed ,  whether ,  even accept ing  as you argue that  

there are some issues coming out  of  the p lea deal  which fa l l  

under the sect ion  35 basket ,  even accept ing that ,  you have 

said there  are  some which  do not  fa l l  under that  basket  and 

my focus is  only on those aspects that  do not  fa l l  under that  

basket .   So c lear ly ,  what  you have  just  sa id about  the p lea  

deal  is  i r re levant  to  my quest ion .   

ADV VAN DEN HEEVER :    Wi th the greatest  of  respect ,  i t  is  

not  i r re levant ,  Chai rperson,  because I  cannot  at  th is  point  

in  a l l ,  as an of f icer  of  the court ,  d is t inguish between what  10 

we can answer and what  we cannot  answer.   We can only 

say to you,  the on ly th ings  …[intervenes] .  

CHAIRPERSON :    You wi l l  never  understand me .   P lease go 

on to your next  point .   

ADV VAN DEN HEEVER :    No,  I  do understand you qui te  

c lear ly .  

CHAIRPERSON :    You do not .   You do not .  

ADV VAN DEN HEEVER :    The only issues that  th is ,  that  my 

c l ient  can answer,  Chai rperson,  a t  th is  point ,  that  we say 

that  we form common cause on is  who he does not  know on 20 

the l i s t  o f  the 10 .6.   The rest  of  the issues,  i f  I  may p lease  

…[intervenes] .  

CHAIRPERSON :    Yes,  le t  us go on.  

ADV VAN DEN HEEVER :    The rest  of  the issues,  I  cannot  

say to you,  I  am prepared to answer th is  because I  do not  
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know i f  I  can .   

CHAIRPERSON :    I  have not  asked you that .   You are t ry ing  

to answer a quest ion which I  have not  asked you .   I  have 

not  asked you that  quest ion .   I  have s imply not  asked you 

that  quest ion.   I  am asking you a genera l  quest ion .   I t  has 

noth ing to do wi th speci f i cs,  and that  genera l  quest ion is ,  

on those issues on which th ere is  no quest ion whatsoever,  

those issues,  I  w i l l  accept  for  a moment ,  for  purposes of  

th is  debate,  that  there are p lea deal  issues that  fa l l  under 

the sect ion 35 basket  and which,  therefore,  wi l l  not  apply to  10 

my general  quest ion .    

 So I  am asking you th is  genera l  quest ion again,  and 

i t  is  th is ,  on those issues which even you,  whether  today,  

tomorrow,  or  by the end of  th is  year ,  there can never,  ever  

be a quest ion about  them fa l l ing under the sect ion 35 

basket .   On those issues,  and again,  I  repeat ,  th is  is  a  

genera l  quest ion ,  on those issues,  what  would the basis of  

us not  cont inu ing  wi th those pr ior  to  the f ina l i zat ion  of  the 

cr iminal  p rocess,  what  would the basis of  not  doing so be ?   

ADV VAN DEN HEEVER :    The only basis would be that  the  20 

evidence wi l l  then be presented p iecemeal .   I  have  said to  

you,  Chai rperson,  and I  s tand by i t ,  the only th ings that  is ,  

that  he can say to you at  th is  poin t ,  I  do not  know A,  B,  C,  

D,  and E .   The rest  of  the issues,  we cannot  deal  wi th .   And 

I ,  wi th  the greatest  of  re spect ,  do  not  th ink i t  would be in  
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your  in te rest  fo r  h im to s i t  here and say,  I  do not  know th is  

person,  I  do not  know th is  person,  I  do not  know th is  

person.   That  is  the only issues that  we can form common 

cause on that  he can,  at  th is  point ,  answer.    

 We are t ry ing to come to the Commission  and 

answer what  we can .   The problem is ,  and I  am sor ry to  

repeat  mysel f ,  I  can only do so  i f  I  know what  he can 

answer is  shown to me in  b lack and whi te .   I  am t ry ing to 

ensure that  my c l ient  comes to th is  Commission and g ives 

evidence to  you that  i s  to  your  benef i t ,  i .e .  the work of  the 10 

Commission ,  and not  for  h im to answer th ings that  we,  as 

legal  o f f icers,  and you have been in  our  posi t ion before,  you 

can never a l low a  c l ient  to  go on oath i f  you,  as the lawyer,  

are not  sure what  he said there is  r ight .    

 I  wi l l  not  per form my duty as an of f icer  of  the court  

i f  I  a l low that  and for  that  reason,  r ight  now,  I  can c la im 

pr iv i lege c lear ly  on cer ta in  issues.   I  can say,  th is  i s  my 

sect ion 35 issues .   The others,  I  say to you,  I  cannot  at  th is  

stage because I  do not  know what  has going on in  the 

background.   So i t  might  even be once I  have  got  the  20 

documents that  I  th ink is  necessary for  me to decide i t ,  that  

we can move on ,  on that ,  but  r ight  now,  we cannot .    

 And I  respect fu l ly  submit  that ,  based on the  

remainder of  the  issues that  we have put  here,  that  th is  

Commission  shou ld a l low h im the opportuni ty  to  f in ish the 
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t r ia l .   And more so  …[intervenes] .  

CHAIRPERSON :    Again,  p lease te l l  me when you are  done 

responding to m y quest ion.  

ADV VAN DEN HEEVER :    Yes,  I  wi l l .   And then the last  

th ing is ,  I  th ink the th ing that  concerns me the most  is ,  and 

we have taken the l iber ty  of  shar ing a pr iv i leged document  

wi th you per ta in ing to the op in ion ,  the one by the  

…[intervenes] .  

CHAIRPERSON :    I  th ink that  i s  something e lse .   Then can I  

come in?  10 

ADV VAN DEN HEEVER :    Ja.  

CHAIRPERSON :    Ja.   When you …[ intervenes] .  

ADV VAN DEN HEEVER :    And tha t  is ,  fo r  me personal ly ,  i s  

very concern ing a t  th is  point  in  t ime.   

CHAIRPERSON :    When you referred to a p iecemeal  

hear ing,  th is  is  just  for  c la r i ty ,  does that  mean you are  

going back on the ear l ie r  acceptance of  what  I  posi ted to 

you which was,  is  i t  something that  can be done for  th is  

Commission  to enter ta in proceedings that  re late to  issues 

that  have noth ing  to do wi th sect ion 35,  and I  understood 20 

you to be saying  yes .   But  now,  towards the end of  your  

submissions,  you said,  I  do not  know,  I  am paraphrasing ,  I  

am not  sure of  the exact  words you used ,  but  you said 

something l ike,  i t  would  not  be  desi rable to  have a  

p iecemeal  hear ing ,  something l ike  that .   Is  that  going back 
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on what  you said ear l ie r  …[intervenes] .  

ADV VAN DEN HEEVER :    No,  no.  

CHAIRPERSON :    Which was to agree wi th what  I  posi ted to  

you.  

ADV VAN DEN HEEVER :    Yes.   As I  sa id,  and the reason 

why I  say p iecemeal  i s  a l l  that  wi l l  happen at  the end of  the 

day,  Chai rperson,  is  he wi l l  s i t  here and say,  I  conf i rm I  do 

not  know these people ,  and that  is  l i tera l l y  a l l  we can do at  

th is  point .   That  is  the only par t  o f  the Regulat ion 10 .6 tha t  

we are ad idem  w i th  each other .   I  say noth ing prevents h im 10 

f rom going under  oath and say,  I  do not  know person A,  B,  

C,  D,  E,  and F,  and s i t  back .   The rest  of  the  issues,  again,  

I  want  to  emphas ize,  we want  to  cooperate,  we have put  i t  

in  our  paper ,  but  g ive us an opportuni ty  to  ensure that  what  

we come to the Commission  wi th i s  t ru thfu l .   I t  is  based on 

facts .   

CHAIRPERSON :    Another  th ing wh ich ar ises f rom what  you 

said in  the context  of  the p lea deal ,  and i f  I  understood you 

correct ly ,  you said t h is  in  the context  of  deal ing wi th why a 

statement  was not  prepared ,  and again,  i f  I  understood you 20 

correct ly ,  you made the point  that  you or  your  c l ient  had to  

wai t  unt i l  that  p lea deal  process had been f ina l ized so as to 

know whatever i t  is  that  re lated to the facts eventual ly .   

Here is  a d i f f icu l ty  I  have .   Sure ly facts cannot  change.   

Facts are facts  and I  do not  qui te  get  i t  why Mr  Mat la la  
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could not  have made h is statement .   He knows what  the  

facts are,  regard less of  what  the outcome of  the p lea deal  

were to be.   He knew the facts,  and therefore,  f rom where I  

am s i t t ing,  subject  to  your  response,  he could have said,  

these are  the facts,  and here are my responses to the  

not ices that  I  have received .   

ADV VAN DEN HEEVER :    But ,  Chai rperson,  the s i tuat ion is  

that  …[intervenes] .  

CHAIRPERSON :    Just  to  f ina l i ze ,  the facts could  not  be  

th is  o r  that ,  depending on the outcome of  the p lea deal .   10 

The facts are facts.    

ADV VAN DEN HEEVER :    No,  i t  is  d i f fe rent ,  because when 

people enter  in to p lea deals,  there is  cer ta in consensus 

reached,  and i t  goes,  i t  is  deal t  w i th  in  a to ta l l y  d i f ferent  

way ,  105A’s,  than what  we normal ly ,  as you say,  admi t  

cer ta in facts .   We go on a 220 or  115A,  and you admit  facts,  

i t  is  a  d i f fe rent  s tory .   A p lea deal  goes beyond i t .    

 So very of ten,  there is  facts behind i t .   As long as 

that  105A stood there,  and the magist rate has not  ru led on 

i t ,  our  submission is  that  those,  that  the issues there,  he 20 

could not  enter ta in sect ion 35 r ights on those .   He could not  

come to the Commission  and say,  l is ten,  I  am a suspect  or  

an accused on th is  par t i cu lar  mat te r ,  and therefore,  I  invoke 

my r ight  to  s i lence.  

 I t  is  a  l i ve process,  and that  l i ve process has many 
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complex issues behind i t .   So for  that  reason a lone,  he  

could not  depose to  that ,  to  any af f idavi t  here .   

CHAIRPERSON :    But  …[ intervenes] .  

ADV VAN DEN HEEVER :    I  understand what  you are  

saying,  Chai rperson.   I  understand what  you are  saying,  but  

i f  he were to honest ly  depose,  at  that  point ,  before Monday,  

to  an af f idavi t ,  he  had to answer q uest ions that  we bel ieve,  

because of  h im assai l ing f rom the 105A,  he now has the 

r ight  to  invoke a r ight  of ,  a  const i tu t ional  r ight .   

CHAIRPERSON :    But  the Commission 's in terest  would be 10 

facts in  accordance wi th what  Mr Mat la la knows,  and that  

has noth ing to do wi th whatever i t  may be that  in fo rmed 

what  he said for  purposes of  concluding the p lea deal .   So 

on that  basis,  I  do not  fo l low your response.     

ADV VAN DEN HEEVER :    I  s tand by my response,  

Chai rperson.   I  cannot ,  again,  as  an of f icer  of  the court ,  

make my c l ient  say I  invoke my r ight  here and there,  

whatever ,  when I  know in law,  the s i tuat ion is  that  that  i s  a  

l ive process,  and he cannot  invoke that  r ight  at  that  point  in  

t ime.   The facts,  wi th  the greatest  of  respect ,  you say that  20 

you have to answer facts,  but  facts  have context ,  and facts 

have background.    

 You might  see something as a fact ,  because you 

have got  a General  Mkhwanazi  tha t  comes and says,  oh,  he 

said A,  B,  and C.   I  come back,  and I  cannot  exerc ise that  
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const i tu t ional  r ight  before you and say,  whatever  General  

Mkhwanazi  sa id,  he got  out  because the c l ient  was forced 

unlawfu l l y  and unconst i tu t ional ly  to  answer quest ions .   He 

was not  a l lowed,  for  instance,  to  have access to a  lawyer .   

He was quest ioned fo r  over  6  hours wi thout  food,  et  cetera.   

That  sure ly in f luences that  fact .   Then i t  becomes no more a  

fact  that  we can re ly  on .   I t  becomes a fact ,  and we know 

you are deal ing wi th i t  as a fact ,  because i t  is  par t  o f  the 

process here,  but  i t  is  a  fact  that  was obta ined unlawfu l l y ,  

and we have the  r ight  to  make sure that  you a lso know 10 

down the l ine that  the facts that  you re ly  on,  General  

Mkhwanazi ,  for  instance,  say so,  are not  lawfu l l y  obta ined 

facts.  

 I  cannot  come here and now say,  p lease cal l  so -

and-so,  put  h im in  the box so I  can chal lenge h im as to how 

these facts that  everybody now re l ies on ,  were obta ined .   I  

can do that ,  however,  because i t  is  par t  and parce l  o f  my 

t r ia l  that  is  s tar t ing on Monday .   

CHAIRPERSON :    I t  is  exact ly  because there are  those 

a l legat ions,  not  only by Ge neral  Mkhwanazi ,  but  by many 20 

others,  that  the Commission  wants to  hear f rom Mr Mat la la ,  

get  h is ,  and under l ine h is,  facts .   You emphasize facts  

coming f rom General  Mkhwanazi ,  and I  add h im and others .   

You emphasize those facts .   What  the Commission  is  

in terested in  now is  facts f rom Mr Mat la la .   But  anyway, 
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un less you want  to  comment  on that ,  Commissioner  Baloyi  

wants to  ask a quest ion .   

ADV VAN DEN HEEVER :    Chai rperson,  as I  sa id,  those 

facts are facts that  General  Mkhwanazi  re ly  on that  he says 

he obta ined f rom my c l ient ,  and we say what  he re l ies on,  

you should not  accept ,  and we can show you in  due course 

why you should not  accept  i t .   

CHAIRPERSON :    We have not  accepted anyth ing.   

ADV VAN DEN HEEVER :    I t  is  jus t  one example.  

CHAIRPERSON :    We have not  accepted anyth ing  at  th is  10 

stage.   

ADV VAN DEN HEEVER :    No,  but  I  am saying to you,  i t  is  

just  one example.  

CHAIRPERSON :    Yes.  

ADV VAN DEN HEEVER :    I f  I  can,  unless you want  to  hear  

me …[intervenes] .  

ADV VAN DEN HEEVER :    Commissioner Baloyi  has a  

quest ion.  

ADV BALOYI SC :    I  just  want  to  make sure that  I  

understand what  you are  saying.   I  have understood you to 20 

say that  you want  access to the negot ia t ions and the 

documents and everyth ing that  went  on in  the lead -up to 

what  would have been a p lea deal  that  is  approved by the  

court ,  and you say because you have not  had access to  

that ,  you are  unable to  get  Mr Mat la la  to  respond to the 
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not ice that  he has been g iven .   Did I  understand you 

correct ly?  

ADV VAN DEN HEEVER :    Indeed,  because in  that  process 

that  leads up,  I  am sure,  Commissioner you have 

…[indist inct ]  wi th  those processes yoursel f .   There is  

always deals that  are made.  

ADV BALOYI SC :    Your microphone,  your   microphone  is  

of f .  

ADV VAN DEN HEEVER :    Sorry,  there is  deals  that  i s  

made,  and that  p rocess to come to a f ina l i zat ion of  a  105A 10 

involves a quid pro quo ,  and I  need to see what  the quid pro  

quo  was ,  who …[ intervenes] .  

ADV BALOYI SC :    But  what  does i t  have to do wi th the 

statement  that  must  be submit ted to  the Commission?   

ADV VAN DEN HEEVER :    Because le t  us  say  

…[intervenes] .   

ADV BALOYI SC :    Let  me f in ish  my point .   That  process 

has concluded,  even i f  what  you refer  to  or  what  you 

descr ibe as the quid pro quo  were to be re levant  to  the 

answers in  the  statement  to  be submit ted  to the 20 

Commission ,  which I  am not  saying they are .   Even i f  they 

were to be re levant ,  that  process has concluded,  has been 

declared in  accordance wi th the law to be nul l  and void.   So 

for  a l l  in tents and purposes,  i t  never happened .   That  is  

what  that  concept  means .   Why is  that  a hurd le to  Mr  
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Mat la la  submit t ing h is statement ,  answer ing speci f ic  

quest ions that  have been put  to  h im,  and you know that  in 

answer ing  those quest ions,  he is  ent i t led to say,  I  do  not  

know anyth ing about  th is ,  i f  he does not  know anyth ing  

about  i t ,  and the  assumpt ion that  we must  make is  he is  

going to be t ruth fu l  in  h is  responses,  and i f  he does not  

know,  that  is  what  i t  is .   Why are the notes and the  

documents that  compr ise or  that  const i tu te what  you say is  

the quid pro quo ,  why are they re l evant  for  our  purposes?  

ADV VAN DEN HEEVER :    I t  is  h ighly re levant ,  because le t  10 

us speculate,  I  do not  want  to  go in to deta i l ,  but  le t  us 

speculate for  a second .   In  order  for  them to of fe r  th is  deal ,  

they s i t  around a  table and they say to my c l ient ,  we want  

in format ion on A,  B,  C,  and D,  and A,  B,  C,  and D forms 

par t ,  le t  us say,  of  your  l is t .   But  A,  B,  C,  and D is  not  par t  

o f  the p lea agreement ,  that  is  the deal  that  we cut  here.   

You g ive us th is  in format ion as an example,  and we wi l l  

cont inue,  we wi l l  enter  in to th is  deal  wi th  you .    

 So,  for  instance,  i f  there is ,  le t  us  say,  a sect ion  

204 af f idavi t  deposed to,  I  want  to  see that ,  because I  want  20 

to see in  that  what  t ranspi red or  what  was admi t ted in  that  

s tatement ,  number one .   But  number two,  I  want  to  see,  and 

I  fee l  very st rongly about  i t ,  what  t ranspi red dur ing th is  p lea 

negot ia t ions,  because in  law,  normal ly  what  happens,  i t  is  

recorded,  because I  have been qui te  vocal  about  the fact  
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that ,  no,  I  am t ry ing to choose my words very  carefu l ly .   The 

process that  was fo l lowed,  I  have  made i t  p la in to  you,  I  

was not  going to be involved in  i t ,  because I  d id  not  t rust  i t ,  

that  is  the 105A process ,  and subsequent ly ,  I  am even more  

concerned about  the process that  was fo l lowed .   

ADV BALOYI SC :    I  understand …[intervenes] .  

ADV VAN DEN HEEVER :    And what  I  am saying to you then 

is ,  in  that  negot ia t ions,  names could have been ment ioned,  

admissions could  have been made,  ev idence,  o r ,  no w he 

could have d isc losed evidence to  them  and I  cannot  deal  10 

wi th i t  i f  I  do not  see what  happened.   

ADV BALOYI SC :    But  t hat  i s  in fo rmat ion that  is  wi th in Mr  

Mat la la 's  knowledge.   I  do not  understand,  I  do not  quar re l  

wi th  you want ing to know for  your  purposes,  for  your  

purposes,  I  do not  take issue wi th  that ,  so you do not  need 

to persuade me that  you want  to  know,  you are  concerned 

about  how that  process was conducted .   That  is  not  the 

issue.   The issue that  I  am ra is ing wi th you is  speci f ic  

quest ions were asked of  Mr Mat la la  to  speak to in  h is  

statement  and those issues are t he issues that  have been 20 

ident i f ied as re levant  to  our  terms of  reference and for  our  

purposes.    

 What  I  do not  understand f rom you is ,  what  is  the  

problem or  what  i s  the hurd le to  Mr  Mat la la  answer ing those 

quest ions i f  you do not  know what  happened in  the  



     15 JULY 2026 – DAY 140 

Page 28  o f  163  

 

 

negot ia t ions ,  because where I  am s i t t ing,  that  negot ia t ing  

process has noth ing to do wi th  us .   I t  is  complete ly 

i r re levant  for  purposes of  the Commission  and get t ing the  

answers that  we requi re f rom Mr Mat la la .   Of  course,  you 

know,  we know that  Mr Mat la la  has the pr iv i lege to c la im 

sel f - incr iminat ion ,  I  wi l l  not  answer  th is  quest ion because i t  

wi l l  incr iminate me ,  I  have a t r ia l  coming up.   We have 

exper ience in  th is  Commission  about  that .   Peop le have 

appeared and ra ised that ,  r ight ,  and we abide to the law 

when i t  comes to those issues .    10 

 What  I  do not  understand in  the long engagement  

wi th the Chai rperson that  you have  had is  why i t  is  that  unt i l  

you have received the notes and have an understanding of  

what  happened in  the quid pro quo ,  or  what  i t  is  that  was 

g iven in  a process that ,  by the way,  i s  nul l  and void  as 

mat ters stand,  we could never as  a Commission ,  you know 

that ,  we could never make any reference whatsoever to  

what  happened in  that  process,  even i f  we had ins ight  in to 

i t .   We do not  have ins ight  in to i t .   We do not  know what  

was d iscussed .   We do not  know what  documents were  20 

shared,  what  in fo rmat ion was shared.  

 But  even i f  we knew that ,  even i f  we knew that ,  we 

could never reference that  because that  i s  an ent i re ly  

separate process f rom our process,  but  that  process is  now 

nul l  and void .   So noth ing that  is  sa id in  that  process comes 
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before us by v i r tue of  having been said in  that  p rocess .   I f  

you accept  that  to  be the correct  posi t ion and the posi t ion 

of  law,  not  just  our  conduct ,  but  to  be the correct  posi t ion of  

law,  you have not  sa id or  expla ined why Mr Mat la la  cannot  

submit  h is  statement ,  answer the quest ions in  whichever 

way he chooses,  answer the quest ions asked of  h im unt i l  

you have had ins ight  in to what  happened between h im and 

IDAC, the s imple proposi t ion being,  he has been asked 

quest ions that  a re  wi th in,  presumably wi th in h is  personal  

knowledge and he can g ive you inst ruct ions about  those .   10 

And where he has no personal  knowledge,  he can say I  

know noth ing and he wi l l  come and te l l  us that .   I  do not  

understand the basis on which you are resist ing.    

 In  fact ,  you say I  can never advise my c l ient  to  

answer quest ions .   Wel l ,  i t  is  for  your  c l ient  to  make the  

decis ion whether  to  answer .   Cl ients work on Counsel 's  

advice.   I t  is  not  you who is  answer ing quest ions .   I t  is  h im 

who wi l l  te l l  you th is  i s  what  th is  quest ion means and you 

wi l l  say to h im,  wel l ,  that  incr iminates you ,  my advice is  you 

do not  g ive them that  answer because i t  incr iminates you.  20 

 I t  is  u l t imate ly up  to h im to make the decis ion,  not  

for  Counsel  to  say you do not  answer  because i t  

incr iminates .   So far ,  you have not  sa id to  us,  Mr  Mat la la  

refuses to answer  the quest ions that  you have g iven to h im .   

You have not  sa id that .   Your case throughout  i s  I  need to 
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see what  was d iscussed wi th IDAC,  which I  say and I  say i t  

f i rmly,  i s  complete ly i r re levant  for  purposes of  your  

postponement  and fo r  our  purposes .   You keep on saying  

that ,  but  in  fact ,  what  you should be saying to us is  Mr  

Mat la la  refuses to submit  a  statement  to  the Commission  

because of  A ,  B,  C,  D,  then we deal  wi th  i t  on tha t  basis .   

Thank you.  

ADV VAN DEN HEEVER :    Commissioner,  there is  a few 

issues.   The one th ing that  I  have noted in  the 10 .6 that  

you,  I  assume,  take qui te  ser iously,  there is  a  speci f ic  10 

quest ion that  says,  has any person t r ied to in f luence you,  

in t imidate you,  et  cetera .   Now,  you cannot  say to me that  

that  is  not  re levant  to  the Commission 's work .   That  is  

…[intervenes] .  

ADV BALOYI SC :    The answer  can only be yes or  no,  and 

the rest  would be the deta i l .   I f  we are in terested in  a yes,  i f  

he says yes,  someone has t r ied  to in t imidate me,  the  

Commission  may wel l  fo l low up when he presents evidence 

and say,  wel l ,  g ive us the deta i l  o f  that  in t imidat ion,  but  the  

answer is  yes or  no .   There is  noth ing,  there is  no pr iv i lege 20 

about  i t .   There  is  absolute ly ,  and i t  is  a  mat ter  that  is  

wi th in h is  personal  knowledge.   I t  does not  depend on you 

seeing the  documents f rom IDAC.  I t  is  an answer that  Mr  

Mat la la  i s  in  a posi t ion to g ive  to you,  so i t  i s  a  bad 

example that  you are  choosing.   
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ADV VAN DEN HEEVER :    No,  I  respect fu l ly  d isagree wi th  

you because i f  there are,  i f ,  for  instance,  there is  

in t imidat ion or ,  for  instance,  i f  there is  undue in f luence,  I ,  

wi th  the greatest  respect  I  have  come across,  and I  have 

got  no problem that  you yoursel f  have come across people 

that  do not  understand that  what  they are subjected to is  

undue in f luence to get  to  a point ,  so I  s tand by my answer 

previously.   

 The other  i ssue that  I  want  to  ra ise wi th you is  as a  

l i t igator ,  we have  got  eth ica l  ob l igat ions when we deal  wi th  10 

c l ients to  ensure,  and you are  r igh t ,  I  advise my c l ient ,  that  

is  my duty,  but  I  do not  know of  a s ingle at torney or  an 

advocate in  th is  count ry that  wi l l  a l low thei r  c l ient  to  depose 

to an af f idavi t  i f  they are  not  sat is f ied that  what  is  in  that  

af f idavi t  is  cor rec t .   We a l l  do th is .   We do l i t igat ion .   We 

run t r ia ls .   That  i s  our  eth ica l  ob l igat ion,  and i f  the issue is  

then that  I  am obst ruct ing the process,  I  want  to  put  

obst ructed in  inver ted commas,  by  ins is t ing on making sure  

that  what  I  have is  correct ,  then b lame me.  

 Do not  b lame my c l ient ,  because I  be l ieve that  in  20 

act ing  as I  am,  I  am car ry ing out  my eth ica l  ob l igat ions .   I  

have been doing th is  fo r  long enough,  so have you,  to  know 

th ings are not  b lack and whi te .   There is  a vast  g rey  area in  

between,  and I  want  my c l ient  to  come and ass ist  the 

Commission ,  but  I  want  h im at  the  end of  the day to do so  
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f ree of  anybody coming and saying you are  commit t ing 

per ju ry because you have got  something to the cont rary.   I  

want  h im to come here  wi thout  la te r  on fa l l ing foul  o f  a  

previous inconsis tent  s tatement .   I t  is  my job to make sure 

that  that  does not  happen.  

ADV BALOYI SC :    Can I  ask  you th is  quest ion,  just  to  

make sure that  I  understand your posi t ion .   Is  your  posi t ion,  

and Mr Mat la la ,  when I  say your,  I  rea l l y  mean Mr Mat la la ,  

because he is  the c l ient ,  i s  your  posi t ion that  unt i l  you 

receive the mater ia l  f rom IDAC that  you say you need to  10 

see what  was g iven,  what  was o f fered,  unt i l  you receive 

that ,  th is  Commission  wi l l  never  receive a statement  f rom 

Mr Mat la la ,  and he wi l l  never  test i f y?  I s  that  …[intervenes] .  

ADV VAN DEN HEEVER :    No.  

ADV BALOYI SC :    Is  that  what  you are  saying?  

ADV VAN DEN HEEVER :    No,  that  is  not  what  I  sa id .   

ADV BALOYI SC :    Then what  is  the re levance of  the IDAC 

background mater ia l  in  a process that  has been declared 

nul l  and void?  

ADV VAN DEN HEEVER :    I  am saying,  m aybe I  must  just  20 

go one step fur ther  and say that  I  have d iscussed wi th my 

learned f r iend,  and I  actual ly  d id not  want  to  go there,  that  

we can s i t  down at  some stage and t ry  and work out  some 

of  these issues .   But  I  am saying to the Commission  that  a l l  

we want  is  we want  an opportuni ty  to  comply wi th the 10 .6.   
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I  have never sa id  we are not  going  to comply wi th that .   We 

want  an opportun i ty  to  do so .   The second issue is ,  and I  

want  to  a lmost  …[intervenes] .  

ADV BALOYI SC :    Sorry,  what  is  the opportuni ty ?  I  th ink  

…[intervenes] .   

ADV VAN DEN HEEVER :    I  want  a postponement  

…[intervenes] .  

ADV BALOYI SC :    I  just  want  to  make sure that  we 

understand what  i t  is  you are seeking f rom us 

Commissioners.   When you say,  you are not  saying that  10 

unt i l  you have received the IDAC mater ia l ,  Mr Mat la la  can 

never submit  a  statement ,  and he can never  test i fy ,  you are 

saying that  i s  not  your  posi t ion?  

ADV VAN DEN HEEVER :    My posi t ion is  not ,  i t  does not  

only re late to  IDAC.   Let  us take i t  one step fur ther .   

ADV BALOYI SC :    Let  us …[ intervenes] .  

CHAIRPERSON :    Sorry  …[intervenes] .   

ADV VAN DEN HEEVER :    [ Ind ist inct ]… [ cross- ta lk ing ] .  

CHAIRPERSON :    No,  sorry,  sor ry …[ intervenes] .  

ADV VAN DEN HEEVER :    Let  me just  go …[ intervenes] .  20 

CHAIRPERSON :    Sorry,  your  mic,  oh.   

ADV VAN DEN HEEVER :    Ja,  i t  is  on.   

CHAIRPERSON :    Thank you.  

ADV VAN DEN HEEVER :    I t  goes fur ther .   The Commission  

is  in  possession of  record ings  that  was only d isc losed to us  
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…[intervenes] .  

ADV BALOYI SC :    No,  hold  on,  hold on.    

ADV VAN DEN HEEVER :    So i t  goes fur ther  …[intervenes] .  

ADV BALOYI SC :    No,  hold  on,  I  want  us to  do one step at  

a  t ime so that  we t ick of f  what  i s  the issue .   I f  we have  

resolved an issue,  we both agree th is  i s  of f  the table now ,  

now we are going to a d i f ferent  top ic.   I  know tha t  in  your  

af f idavi t  you do speak to record ings and t ranscr ip ts .   We 

wi l l  s t i l l  get  there .   You have not  engaged wi th tha t .   I  am 

st i l l ,  I  just  want  to  be c lear  because my understanding 10 

…[intervenes] .  

ADV VAN DEN HEEVER :    I  am …[ intervenes] .  

ADV BALOYI SC :    From the t ime when you were engaging 

wi th the  Chai rperson,  and hence my quest ions tha t  I  have 

asked of  you  …[in tervenes] .   

ADV VAN DEN HEEVER :    [ Ind ist inct ]… [ cross- ta lk ing ] .  

ADV BALOYI SC :    My understanding of  your  posi t ion was, 

and st i l l  cont inues to be,  that  unt i l  you have received f rom 

IDAC, whenever that  wi l l  be,  i f  they wi l l  ever  g ive you that  

mater ia l ,  unt i l  that  point  that  you have received that  20 

mater ia l ,  Mr  Mat la la  can never  depose to a s tatement  

because you would not  le t  your  c l ient  depose to an a f f idavi t  

where in  fu ture  he gets met  w i th previous inconsistent  

s tatements and a l l  o f  that .   So I  ask the quest ion  so that  

there is  absolute c la r i ty  about  what  i t  is  that  we are deal ing 
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wi th .   I s  your  posi t ion,  le t  me repeat ,  i s  the posi t ion that  

you are adopt ing  that  unt i l  you have received the IDAC 

mater ia l  that  led to the now col lapsed p lea deal ,  Mr Mat la la  

wi l l  not  be in  a posi t ion to f i le  a statement  to  the 

Commission ,  and Mr Mat la la  i s  not  in  a posi t ion to test i fy  

before the Commission? 

ADV VAN DEN HEEVER :    Chai rperson,  of  course that  is  my 

posi t ion at  th is  point  in  t ime,  because I  am eth ica l l y  bound 

to act  in  that  manner.   I ,  again,  I  say  to you,  I  cannot  th ink  

of  any other  Counsel  that  would act  d i f ferent ly  than I  do .    10 

ADV BALOYI SC :    Yes.  

ADV VAN DEN HEEVER :    So,  but  th is  i s  not  an 

impediment ,  because I  t ru ly  be l ieve we can get  the 

in format ion re la t i ve ly quick ly .   So I  am saying to you,  

p lease just  take in to account  th is  p lea deal  co l lapsed on 

Monday,  i t  is  Wednesday,  so we have got  th is  very short  

per iod,  but  tha t  is  not  the only th ing that  I  say  

…[intervenes] .  

ADV BALOYI SC :    No,  do not  go to the other  th ings .   I  am 

more in terested in  the quest ion of  pr inc ip le.   I  want  to  20 

establ ish the pr inc ip le .   I t  is  important  to  us .   I f  by the t ime 

we f in ish here,  you r ise and your  posi t ion is  unt i l  he has 

received the IDAC mater ia l ,  or  you have received the IDAC 

mater ia l ,  whenever that  wi l l  be,  maybe tomorrow,  maybe 

day af te r  tomorrow,  maybe next  year ,  maybe not  ever ,  I  
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want  to  establ ish  the pr inc ip le to  make sure I  understand 

the pr inc ip le posi t ion ,  is  the pr inc ip le posi t ion that  unt i l  you 

have received and considered,  as h is  Counsel ,  or  h is  legal  

team, unt i l  you have received and considered the IDAC 

mater ia l ,  Mr  Mat la la  wi l l  not  f i le  a statement  and he wi l l  not  

test i fy .   Is  that  the posi t ion you are  conveying to us ?  

ADV VAN DEN HEEVER :    Unt i l  such t ime,  I  a m to ld  by any 

person in  the legal  profession that  I  am wrong in  go ing to a 

point  where I  say,  par t  o f  what  I  am doing here is  to  protect  

my c l ient 's  r ights ,  I  s tand by that .    10 

ADV BALOYI SC :    Ja,  that  i s  …[ intervenes] .  

ADV VAN DEN HEEVER :    I  say i t  is  the way I  was taught  

…[intervenes] .  

ADV BALOYI SC :    No,  I  must  ins is t ,  Ms Van den Heever,  I  

have asked a d i rect  quest ion .   Let  us  stop th is  going  

around.   I  am not  asking you about  being adv ised by 

somebody,  being to ld you are  r ight  or  wrong,  and I  have not  

yet  expressed a  v iew that  you are  wrong,  by the way .   I  am 

not  saying your posi t ion is  wrong,  r ight ?  I  am st i l l  a t  the 

point  where I  want  to  understand the posi t ion,  and i t  is  a  20 

yes or  no k ind of  quest ion .   You have mot ivated,  you have 

argued,  and you do not  need to do that  any fur ther .   I  am 

now at  a point  where I  want  to  understand,  is  the posi t ion  

that  unt i l  you have the IDAC mater ia l ,  Mr  Mat la la  wi l l  not  

f i le  a statement ,  and Mr Mat la la  wi l l  not  test i fy .   The answer 



     15 JULY 2026 – DAY 140 

Page 37  o f  163  

 

 

is  a  yes or  no .   

ADV VAN DEN HEEVER :    My inst ruct ions are that  we wi l l  

f i le  a statement  as soon as possib le.  

ADV BALOYI SC :    What  is  your  answer to  my quest ion ? 

ADV VAN DEN HEEVER :    I  have to ld you,  Commiss ioner .    

ADV BALOYI SC :    So you wi l l  f i le  a statement ,  even i f  you 

do not  have the IDAC mater ia l ?   

ADV VAN DEN HEEVER :    That  i s  my inst ruct ions at  th is  

point .   

ADV BALOYI SC :    Okay,  that  you wi l l  f i le  the statement .    10 

ADV VAN DEN HEEVER :    I  got  inst ruct ions f rom my 

at torney to deal  w i th  …[indist inct ] .   

ADV BALOYI SC :    Thank you.   Thank you,  Chai r .  

CHAIRPERSON :    May I  just  before  Commissioner Khumalo  

asks a quest ion,  oh,  he says h is point  is  now covered.    

ADV VAN DEN HEEVER :    Okay.   

CHAIRPERSON :    You said ear l ie r  you had had a d iscussion  

about  t imel ines or  t iming .   I  just  want  to  f ind out  at  th is  

stage,  before you cont inue wi th the rest  of  your  

submissions,  to  f ind out  by when the statement  that  you say 20 

can be f i led ,  by when wi l l  that  be f i led ?  

ADV VAN DEN HEEVER :    Chai rperson,  I  have not  a rranged 

for  …[intervenes] .   

CHAIRPERSON :    I  know perhaps i t  is  something  you may 

want  to  engage Ms Sel lo  about ,  but  I  would just  l ike to  hear  
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f rom you.  

ADV VAN DEN HEEVER :    May I  take an inst ruct ion just  a  

moment?  

CHAIRPERSON :    Yes,  yes.  

ADV VAN DEN HEEVER :    We are ,  we  th ink we can do i t  in  

two weeks.   Of  course,  p lease take in to account  we are  

star t ing a t r ia l  on Monday  and that  is ,  o f  course,  a lso  

premised on the fact  that  we get  the record ings that  has 

been refer red to and re l ied on by cer ta in wi tnesses in  the 

Commission .   And I  have d iscussed another  i ssue wi th  my 10 

lawyer  f r iend,  bu t  I  am not  going  to deal  wi th  th is  on  the 

record.   Me and her  have managed so far  to ,  between us,  

sor t  these issues out .   So i f  i t  is  convenient  and i f  so 

permi t ted by  the Commission ,  my at torney says tha t  we can 

probably  do that  in  the next  two weeks ,  because,  of  course,  

maybe just  for  the record,  we can a lso  obta in  some of  the  

in format ion through the erstwhi le  a t torney s.   

CHAIRPERSON :    On th is  and possib ly  any other  issues 

that  may requi re d iscussion between y ou and your 

co l league,  Ms Van den Heever ,  we wi l l  g ive you t ime.   So 20 

we wi l l  ad journ before any ru l ing  is  made .   But  I  do not  

th ink you are done wi th your submissions unless you te l l  us 

that  you are .   I f  not ,  you may cont inue.  

ADV VAN DEN HEEVER :    I  th ink my submissions are qui te  

c lear  per ta in ing to the upcoming t r ia l .   I  th ink we have the  
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r ight  to  be presumed innocent .   Th is Commission  is  watched 

by many,  many people  and I  am just  a f ra id,  as i t  goes,  the  

quest ion ing of  h im,  and I  am not  necessar i l y  saying  by  

yourselves,  but  I  know my learned f r iend might  g ive  the  

percept ion that  he is  gui l ty ,  and he wi l l  go in to h is  t r ia l  wi th  

baggage and I  am t ry ing to prevent  that .   I  have set  out  fo r  

you,  I  th ink,  qui te  c lear  the issues that  we are deal ing wi th.    

 And then,  of  course,  I  am asking you to pay ser ious  

considerat ion to what  is  conta ined in  the opin ion that  we 

have urgent ly  obta ined for  you ,  because I  f ind  i t  very 10 

persuading,  I  hope you do,  too ,  and we are endeavour ing to  

deal  wi th  that  issues the best  we ca n.   Thank you very 

much.   Sorry,  Chai rperson,  my at torney has just  asked me 

to emphasise the point  that  par t  o f  the delay had to do  

…[intervenes] .  

CHAIRPERSON :    No,  I  wi l l  …[ intervenes] .  

ADV VAN DEN HEEVER :    Wi th the record ings that  was not  

g iven to us,  and which is  qui te  important .  

CHAIRPERSON :    Sorry,  sorry,  we wi l l ,  I  wi l l  g ive  you an 

opportuni ty ,  just  …[ incomplete]  [ s ide d iscussion between 20 

Chai r  and Commissioners ] .   Ms Van den Heever ,  we heard  

what  you say,  and what  you said you wanted to emphasise,  

unless you want  to  add to that .   

ADV VAN DEN HEEVER :    No,  I  have just  been asked by 

the at torney to emphasise the point ,  those record ings are 
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v i ta l .   They have been refer red to by wi tnesses.   They have 

been,  and the day we received the record ing,  and I  thank 

my learned f r iend for  her  in tervent ion in  that ,  was the very  

day that  the statement  was due .   As you can imagine,  we 

have got  l imi ted access to the c l ient .   I  personal ly  had to  

phone the head of  C -Max to ask,  p lease,  can the at torney 

go in .   And he is  not  even f in ished l i s tening  to the 

record ing.   So i t  has a lso impeded qui te  a b i t  o f  the issues .    

 And then last ly ,  maybe I  should  a lso emphasise  

that  you p lease take in to account ,  Commissioners,  that  10 

whi ls t  th is  p rocess of  the 105 was unfo ld ing,  we were not  

par t  o f  i t .   We could not  get  inst ruct ions on i t  because 

somebody e lse was deal ing wi th i t .   So even i f  we wanted 

to,  we were basica l l y ,  and I  say th is  respect fu l l y ,  cut  of f  

f rom deal ing wi th  the issue for  other  reasons that  I  assume 

wi l l  a t  some stage  come to l ight  here.   Thank you very  

much.   

CHAIRPERSON :    Thank you,  Ms Van den Heever.   Ms 

Sel lo .  

ADV SELLO SC :    Thank you,  Chai r .   Chai r ,  I  have a 20 

wi tness whose test imony was deferred to la ter  in  the  

morning,  and I  am qui te  mindfu l  o f  that  wi tness ,  so that  

const ra ins me s igni f i cant ly  as to  how I  respond .   So I  wi l l  

t ry  to  be as br ie f  as possib le,  and in  so doing,  perhaps to  

assist  the Commissioners.     



     15 JULY 2026 – DAY 140 

Page 41  o f  163  

 

 

 I  would love to s tar t  wi th  where my learned f r iend 

ended,  which is  an of fe r  to  f i le  the  statement  in  two weeks.   

That  ef fect ive ly takes care of  the f i rs t  par t  o f  the ru l ing,  or  

was i t  the second par t ,  but  one par t  o f  the ru l ing of  the 7 t h  

to  f i le  in  two weeks .   We have spent  over  an hour engaging,  

or  my learned f r iend engaging you on mat ters that  do not  

get  to  that  conclusion.   That  is  where she ought  to  have 

star ted,  then i t  would have saved  a s igni f i cant  amount  of  

t ime.    

 I  say th is  because on reading the af f idavi t  in  10 

support  o f  the appl icat ion fo r  postponement ,  one must  bear 

in  mind that  we appeared be fore you on the 7 t h  o f  Ju ly .   

Everyth ing that  is  in  that  af f idavi t  p redates our  appearance,  

and i t  i s  a t  that  appearance,  notw i thstanding the facts as  

asser ted in  that  af f idavi t ,  an undertaking was made.   So i f  

those facts were not  re levant  pr ior  to  the 7 t h ,  and the very  

facts,  notwi thstanding the very facts th ey were able to  make 

speci f ic  undertak ings,  which inc luded f i l ing by the  8 t h  o f  

Ju ly and appear ing on the 15 t h ,  I  t ru ly  do not  understand 

how then they become re levant  come the 15 t h .   They revive,  20 

they suddenly become re levant .   The chal lenge wi th th is  

appl icat ion is  noth ing in  the af f idavi t  speaks to the  per iod  

between the 7 t h  and the 15 t h .   Noth ing happened that  even 

threatened the undertaking made to  you on the 7 t h ,  Chai r .    

 So the quest ion is ,  why must  I  enter ta in th is  ent i re  
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argument  i f  not  to  waste the Commission 's t ime?  Mr  

Mat la la 's  legal  representat ives were in formed by cer ta in 

facts to  conclude that  they are  in  a  posi t ion to make cer ta in  

undertakings on h is behal f .   They do not  come here and 

say,  those facts have changed.   They do not  come here and 

say,  s ince the undertaking was made,  new facts have come 

to l ight  that  make i t  impossib le  for  us to  comply .   So 

technica l l y ,  that  undertaking made is  not  worth the paper i t  

is  wr i t ten on  and th is  is  a complete waste of  the  

Commission 's t ime.    Now …[ intervenes] .  10 

CHAIRPERSON :    Can you,  sor ry,  sor ry,  Ms Sel lo .   

ADV SELLO SC :    Yes.  

CHAIRPERSON :    Can you p lease make me understand 

something Ms Van den Heever  sa id on the 7 t h .    

ADV VAN DEN HEEVER :    Yes,  Chai r .   

CHAIRPERSON :    Ms Van den Heever  ind icated that  she 

was agreeing to the f i l ing by the deadl ine  …[intervenes] .  

ADV SELLO SC :    Yes.  

CHAIRPERSON :    That  was ind icated ,  something l ike  

subject  to  the reservat ion of  Mr Mat la la 's  r ights .  20 

ADV SELLO SC :    Correct .  

CHAIRPERSON :    Even as she sa id that ,  I  was not  sure in  

my mind what  exact ly  that  meant .   What  was your  

understanding?  

ADV SELLO SC :    My understanding  …[intervenes] .  
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CHAIRPERSON :    Of  course,  maybe I  should have asked,  I  

should have put  that  q uest ion to Ms Van den Heever .   

ADV SELLO SC :    Subject ,  o f  course,  to  Ms Van den Heever  

conf i rming.  

CHAIRPERSON :    Yes.  

ADV SELLO SC :    But  I  had understood that  the proviso 

was f i le  on the  8 t h ,  subject  to  Mr Mat la la 's  r ight  to  

supplement  statement  f i led .   That  was the reservat ion 

made.  

CHAIRPERSON :    Because there could not  be an 10 

undertaking to f i le ,  but  at  the same t ime,  not  to  f i le ,  an 

undertaking not  to  f i le .  

ADV SELLO SC :    Yes.   And in  fact  that  …[ intervenes] .  

CHAIRPERSON :    I t  is  even wrong,  i t  is  even wrong for  me 

to refer  to  the la t ter  as an undertak ing,  ja .   

ADV SELLO SC :    And in  fact ,  tha t  proviso was d iscussed 

amongst  ourselves because of  the  t ight  t imel ine they then 

had to f i le  by,  having missed previous deadl ines.    The only  

way to cure any potent ia l  pre judice to Mr Mat la la  was to 

agree and p lace on record that  he reserves the r ight  to 20 

supplement .   We thought  i t  is  a  natura l  way to go,  and he is  

ent i t led to supplement  whether  or  not  he has reserved that  

r ight  in  any event .   But  to  the extent  that  i t  was necessary 

to  ar t icu late i t  in  no uncerta in te rms,  we were agreed to 

that .   So that  was the proviso ,  Chai r ,  that  was at tached to 
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the f i l ing .   

CHAIRPERSON :    A l l  r ight ,  a l l  r ight .   P lease cont inue .    

ADV SELLO SC :    Thank you.   So at  the end of  the day,  

what  the legal  posi t ion is  regard ing Mr Mat la la 's  

const i tu t ional  r ights,  as posi ted by my learned f r iend ,  is  

i r re levant  fo r  our  purposes .   She may very wel l  be  correct ,  

she may very we l l  be wrong,  but  i t  does not  advance the 

issue any fur ther .   Those r ights existed on the 7 t h  when she 

made the undertaking,  unless she suggests that  they have 

s ince or  very recent ly  been earned .    10 

 I  l is ten carefu l l y  and I  res ist  the urge to argue that  

th is  i s  a moving target  and each t ime we th ink we have got  

the target ,  then that  target  i s  going to move  and we are  

cont inuously chas ing a rabbi t  we cannot  catch .   And Chai r ,  I  

implore you and Commissioners to  p lease put  an  end to  

th is .   Wi tnesses come here and make undertakings.   They 

g ive dates .   We work on a very t ight  t ime schedule .   E i ther  

wi tnesses respect  the ru l ings g iven by the Commission  and 

adhere to those ru l ings and f i le ,  or  e i ther  appear  on the  

dates that  have been e i ther  d i rected by the Commissioners 20 

or  on which they have made undertakings ,  because 

otherwise,  i t  makes the work of  the  Commission  impossib le .    

 We now have to  change th ings about .   We now 

have to f ind another  s lo t  for  Mr Mat la la .   We now have to  

p lan for  h im when to g ive an af f idavi t ,  a  statement ,  and to 
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f ind a s lot ,  and a l l  th is  t ime,  i t  i s  in  c i rcumstances where 

th is  Commission  has got  a l imi ted t ime spent  le f t  to  i t .   I  am 

concerned about  the approach being adopted by Mr  

Mat la la 's  representat ives  and I  do not  th ink i t  is  par t icu lar ly  

appreciat ive of  the chal lenges that  the Commission  faces.    

 As to whether  or  not  the Commissioners and the  

Chai r  wi l l  permi t  the ru l ings handed down to be wantonly 

d is regarded is  fo r  the Commissioners to  decide but  I  would  

not  be surpr ised  i f  the Commission  holds a d im v iew of  that .  

 So,  the d i f f icu l ty  we have,  or  I  have personal ly ,  10 

l is tening,  is ,  and I  do accept  that  I  possib ly  misunderstand 

Ms Van den Heever ,  the p lea agreement  wi th IDAC,  the 

aborted or  s t i l lborn p lea agreement  wi th IDAC,  at  the  r isk of  

s tat ing the  obvious,  that  has got  absolute ly  noth ing to do 

wi th th is  Commission .   What  th is  Commission  is  in terested 

in  is  i ts  terms of  reference .   I t  is  in terested in  the  issues 

that  were ra ised in  the ru le 3 not ice that  was served on Mr  

Mat la la ,  as wel l  as  the subsequent  regulat ion 10 .6 not ice.   

That  is  a l l  th is  Commission is  in te rested in .   I  wi l l  rephrase 

that .   That  i s  a l l  the Evidence Leaders have ind icated they 20 

are in terested in .   The Commissioners may expand those 

issues.    

 What  posi t ion Mr Mat la la  assumes in  response 

thereto,  is  h is  choice .   We desperate ly do not  want  to  be a  

par t  o f  a  d iscussion on how does he respond to a par t icu la r  



     15 JULY 2026 – DAY 140 

Page 46  o f  163  

 

 

quest ion.   I f  a  quest ion posed inv i tes a defence,  a sect ion  

35 of  the Const i tu t ion defence,  so  he must  state,  and then 

we wi l l  deal  wi th  the defence as ra ised when he appears .    

CHAIRPERSON :    And as I  put  i t  to  Ms Van den Heever ,  i t  

cannot  be that  everyth ing he could ever  say is  covered by 

sect ion 35.  

ADV SELLO SC :    Indeed.  

CHAIRPERSON :    Or bears re levance to the sect ion 35 

protect ion .   I t  can never be,  and Ms Van den Heever  

accepted that .  10 

ADV SELLO SC :    Yes,  Chai r .   

CHAIRPERSON :    And facts are facts,  and they should not  

change in  accordance wi th whatever i t  was that  went  on 

under the p lea deal .   But  as Commissioner Baloy i  sa id,  that  

is  nul l  and void anyway.    

ADV SELLO SC :    In  any event .   And once again,  i t  depends 

on whether  I  understood her  cor rect ly ,  i t  gets  worse ,  

because now i t  sounds l ike the Commission  shal l  be 

hamstrung by any p lea deal  that  Mr Mat la la  may choose in  

any cr iminal  t r ia l ,  whether  ongoing or  in  the future,  to  20 

conclude.   So ef fect ive ly,  i f  Mr  Mat la la  were to tomorrow 

face f ive charges in  f ive d i f fe rent  cr iminal  t r ia ls ,  and he 

considers whether  or  not  to  conclude a p lea deal  in  any one 

of  them, then th is  Commission  is  hamst rung,  unless I  

complete ly misunderstood Ms Van den Heever .   
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 My understanding would be,  I  do  not  bel ieve she 

would suggest  that .   But  at  the same t ime,  then I  s t ruggle,  

what  exact ly  is  being suggested regard ing these p lea  

deals?  And once again,  I  have no c la r i ty .   I  submi t  

Commissioners that  the only posi t ion to assume is  we have 

noth ing to do wi th  any p lea deals that  Mr Mat la la  chooses to  

conclude anywhere in  any court .   He has two defences in  

th is  Commission ,  the sect ion 35 defence,  o r  but t ressed,  in  

fact ,  by sect ion 8(2)  of  the Commission 's Act ,  that  anyth ing 

he says that  would incr iminate h im cannot  be used against  10 

h im in any cr iminal  case .   So he is  got  two.   He can ra ise 

them.    

 So why we are having a debate about  p lea deals  

and whether  or  no t  h is  legal  team understands the facts  that  

underp ins such a  p lea deal  is  a chal lenge to me .   Now,  the 

of fer ,  mindfu l  o f  the t ime,  made to  f i le  in  two weeks,  I  can 

accept .   In  any event ,  i t  is  up  to the Commissioners.   

However,  the of fe r ,  i f  I  understand i t  correct ly ,  sounds to be 

condi t ional ,  and  th is  is  what  the condi t ion is .   I t  is  

dependent  on whether  or  not  they get  the requested 20 

in format ion f rom ei ther  IDAC to enable them to answer the  

quest ions posed .    

 I f  I  misunderstood,  because I  th ink Commissioner 

Baloyi  ind icates ,  she is  shaking her  head as i f  I  

misunderstood her .    
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ADV BALOYI SC :    I  th ink the u l t imate posi t ion was they 

wi l l  f i le  a statement .    

ADV SELLO SC :    I f  i t  is  whol ly  uncondi t ional  by a speci f ied  

date,  then I  am happy,  because my concern was that  i f  they 

do not  get  the requi red  in format ion f rom IDAC, or  IDAC just  

out r ight  refuses,  then they would be ent i t led in  law to 

approach a court  to  compel  IDAC to  provide such 

in format ion i f  they have a basis in  law to do so ,  and i f  that  

case is  unfavourable to  them, the re  are appeal  proceedings.    

 So the quest ion  would be,  do  we awai t  that  10 

in format ion and the chal lenge to ,  r ight  to  that  in format ion to 

run i ts  course unt i l  the Const i tu t ional  Court  before we get  a 

statement?  But  I  wi l l  accept  what  Commissioner Baloyi  

says,  she says the f i l ing in  two weeks is  uncondi t ional .   I f  

that  is  the case,  then we just  need to set  a date,  and i f  the 

statement  i s  not  f i led,  we shal l  be  back before you,  Chai r ,  

and I  suggest  that  the consequences wi l l  fo l low.  

 What  then must  happen now is  to  lock in  a date as  

we d id of  the 15 t h  that  has now col lapsed as to when Mr  

Mat la la  wi l l  appear .   And I  say so because we,  as the  20 

Evidence Leaders,  have to go re -check our  program and 

accommodate the  new dates,  whi le  at  the same t ime making 

sure that  there is  suf f ic ient  t ime for  everybody to prepare  

for  Mr Mat la la 's  appearance before  you .  

CHAIRPERSON :    Would  the  preference be for  the  
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postponement  to  be to a speci f i c  date or  a date to  be 

determined?  

ADV SELLO SC :    No,  Chai r ,  I  would prefer  a speci f ic  date  

at  th is  point .    

CHAIRPERSON :    Speci f i c ,  a l l  r ight ,  a l l  r ight .   

ADV SELLO SC :    Yes.   

CHAIRPERSON :    P lease cont inue,  then .   

ADV SELLO SC :    Thank you,  Chai r .   And to  assist ,  

perhaps,  the Commissioners to  consider  a possib le date,  my 

learned f r iend wi l l  conf i rm,  I  under stood that  the upcoming 10 

t r ia l  that  s ta r ts  on  the 20 t h  …[intervenes] .  

CHAIRPERSON :    Just  a minute .   

ADV SELLO SC :    Yes,  Chai r .  

CHAIRPERSON :    I  th ink on your last  po int  about  the  date,  I  

th ink i t  would be bet te r  fo r  you and Ms Van den Heever to  

engage and then,  which,  of  course,  would necessi ta te a 

stand down,  and when we come back,  hopefu l l y  we wi l l  get  

an agreed date .   

ADV SELLO SC :    Oh,  no,  no,  no,  I  am happy w i th that  

approach …[intervenes] .  20 

CHAIRPERSON :    Yes.  

ADV SELLO SC :    As long as I  come out  of  th is  hear ing wi th 

a ru l ing on a date,  Chai r .   However that  point  is  reached is  

i r re levant .   

CHAIRPERSON :    Yes,  yes.  
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ADV SELLO SC :    I  wi l l  accept  that ,  Chai r .   

CHAIRPERSON :    Any fur ther  submissions?  

ADV SELLO SC :    No,  Chai r .   I  th ink that  wi l l  suf f ice .   I  am 

looking at  the t ime,  as the Commissioners are away,  there  

is  another  administ rat i ve  issue to deal  wi th  before my 

wi tness returns to  complete h is  test imony .   

CHAIRPERSON :    Any reply,  Ms Van den Heever?  

ADV VAN DEN HEEVER :    I  am going to be very b r ie f ,  

Chai rperson.  

CHAIRPERSON :    Yes.   10 

ADV VAN DEN HEEVER :    I  am not  going to go back to the 

issues of  the p lea deal .   I  s tand,  I  have got  exper ience in  

that  regard,  and I  know i t  is  important  and at  some point  in  

t ime,  I  wi l l  demonst rate to  you what  the importance of  that  

is .  

CHAIRPERSON :    Yes.  

ADV VAN DEN HEEVER :    The second th ing,  my learned 

f r iend says that  subsequent  to  the date of  the 7 t h ,  noth ing 

happened.   The af f idavi t  sets out  qui te  c lear ly  what  

happened subsequent  to  the 7 t h .   The 13 t h  we were  back in  20 

court .   There is  a lso the issue on the 8 t h ,  the record ings 

were d isc losed,  and what  happened there .   So my learned 

f r iend 's not  cor rect  when she says there is  noth ing.   I t  has 

been set  out  chapter  and verse what  t ranspi red f rom that  

date on.    



     15 JULY 2026 – DAY 140 

Page 51  o f  163  

 

 

 And the th ing tha t  is  qui te  important ,  Chai rperson,  

is  I  do not  bel ieve th is  Commiss ion ,  and I  have said i t  

before,  as you recal l ,  we are not  here to ambush wi tnesses  

and i t  is  for  that  reason that  I  am ent i t led to ask,  i f  you are  

in  possession of  cer ta in m ater ia l  that  you wish to use 

against  my c l ient ,  I  am ent i t led to  ask fo r  i t ,  because that  

way,  we level  the p lay ing f ie ld .   So i t  is ,  a lso that  a lso 

needs to be taken in to account .   

CHAIRPERSON :    Wasn’ t  the …[ intervenes] .  

CHAIRPERSON :    Last ly ,  you were qui te  r ight  10 

…[intervenes] .  

CHAIRPERSON :    Sorry.  

ADV VAN DEN HEEVER :    I  d id  reserve my r ight  twice .    

CHAIRPERSON :    Oh,  just  before  you move to a d i f ferent  

point .   Was everyth ing  that  Mr  Mat la la requi red not  g iven 

before the 7 t h  o f  Ju ly?  

ADV VAN DEN HEEVER :    We wanted,  so we asked,  we 

said that  there must  be cer ta in record ings.   We were then 

g iven 7,  no,  13  voice f i les .   We then said,  i t  is  c lear  

somebody went  and ext racted,  l ike ,  cherry -p icked and g iven 20 

us 7 vo ice f i les .   We now want  the complete record ings f rom 

which these were  ext racted.   We were then g iven,  on the  

8 t h ,  I  th ink,  record ings,  2  record ings.   There is ,  in  fact ,  a  

th i rd record ing that  was not  g iven to us .   Then we were  

handed over,  I  d iscussed i t  wi th  my learner  f r iend,  and she 



     15 JULY 2026 – DAY 140 

Page 52  o f  163  

 

 

made some enqui r ies .   We were g iven a t ranscr ip t ,  an  

unof f ic ia l  t ranscr ip t  o f  the one .   So,  and these are long .   

They are over ,  the one is  6 hours,  and the others together  

is  longer than tha t .   So,  and the c l ient  must  s i t  and l is ten to  

i t  because he needs to ensure h imsel f .   So that  p rocess was 

not  even concluded.    

CHAIRPERSON :    Yes.  

ADV VAN DEN HEEVER :    And then last ly ,  as I  sa id,  i t  is  

just  an issue of ,  I  d id  reserve my r ight  because I  foresaw 

what  was going to  happen at  that  point  in  t ime.   I t  was not  a  10 

condi t ion ,  I  wi l l  f i le  and then ampl i fy .   I  just  could not  

because at  that  point ,  I  s t i l l  had  not  had any access to the 

c l ient  to  d iscuss any of  the issues re lat ing to,  as I  sa id,  

what ,  le t  us  ca l l  i t  the Medicare24 mat ter .   

 One more th ing,  Chai rperson,  I  am going to ask you 

and the Commissioners to  consider  the fo l lowing.   I  am 

going to ask that  we be assisted and that  an order  i s  made 

that  we get  access to the c l ient  over  weekends wi th 

e lect ronic devices,  in  other  words,  wi th  the computers,  to  

assist  us in  deal ing wi th a l l  o f  these th ings .   I t  is  very  20 

d i f f icu l t  i f  we cannot  do that .   I t  is ,  the t imes that  you can 

see the c l ient  is  l imi ted.   There is  only a l imi ted number of  

legal  p ract i t ioners at  any g iven t ime that  can see the 

person.   And i f  you were to see  h im in the normal  way,  

there is  a th ick g lass and you cannot  l i s ten to record ings .   
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So we would l i ke,  i f  there is  any way that  you see open,  that  

we would  be a l lowed fo r  th is  weekend and the next  weekend 

to get  access.   A f ter  that ,  we wi l l  not  need i t  because the 

last  weekend would be just  before the f i l ing ,  because we 

are a lso star t ing  on Monday,  he  gets t ransported,  very  

l imi ted  t ime in  cour t  because we are running the t r ia l .   So 

what  we can do is  we can get  d raf ts ,  exchange that ,  he can 

look at  that ,  but  to  f ina l i ze i t ,  we wi l l  a lso need to have 

access to you next  weekend at  the pr ison.   

CHAIRPERSON :    How is  i t  done for  purposes of  the  10 

cr iminal  t r ia l  that  is  commencing,  i s  i t  next  week ?  

ADV VAN DEN HEEVER :    We have had consul tat ions long 

before.   I t  is  actual ly  a much s impler  mat ter  than anybody 

has made i t  out  to  be  and that  is  why,  for  that ,  i t  was easy.   

We have g iven the c l ient  the dockets that  was d isc losed .   

And when we had opportuni t ies,  we have d iscussed wi th h im 

our defence,  our  p lea,  so  that  is ,  that  was,  and we had one 

or  two person - to-person meet ings that  was a l lowed by the  

Head of  the uni t  where he is .   So we could actual ly  s i t ,  go 

in  wi th computers and have those ,  but  for  some reason,  I  20 

th ink,  because o f  what  has been t ranspi red,  we are not  

get t ing access that  easi l y  anymore .   I  can just  speculate 

why suddenly,  a f ter ,  you know,  th ings have star ted going a  

b i t  d i f fe rent ly .   So a l l  I  am asking is  i f  you can assist  us in  

that  regard,  we  would  appreciate i t .  
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CHAIRPERSON :    Ja,  I  th ink something l ike that  wou ld have 

to be deal t  wi th  administ rat ive ly .   I  cannot  make a ru l ing 

here.   But  anyway,  i t  is  not  that  I  understood you to be 

asking for  a ru l ing,  because,  for  example,  I  do not  know 

what  prescr ip ts Cor rect ional  Serv ices may put  up and say 

we cannot  comply .   So …[ intervenes] .  

ADV VAN DEN HEEVER :    No,  so  a l l  I  am basica l ly  asking ,  

i f  some …[ intervenes] .  

CHAIRPERSON :    But  that  should  never  be unders tood to 

say,  af ter  agreement  on a date,  what  happens or  does not  10 

happen wi l l  then be a basis for  saying,  no,  we are not  able 

to  f i le  because .   P lease cont inue i f  there are  fur ther  

submissions .   

ADV VAN DEN HEEVER :    [ Ind ist inct ]… [ microphone of f ]  

s imple .   We wi l l  do our  best ,  but  maybe a,  something f rom 

the Commission  s ide that  we should,  wi thout  making a  

ru l ing,  that ,  what  the,  f rom the DCS side that  they should do 

whatever they can to assist  us,  I  th ink that  would go a long 

way.   That  would  g ive us something in  the hand to now go 

and do f rom our  s ide what  we need to do.   Thank you,  I  20 

have got  noth ing e lse .   

CHAIRPERSON :    Noth ing e lse .   

ADV VAN DEN HEEVER :    I  agree wi th my learned f r iend 

that  we d iscuss i n ter  par tes ,  the date.  

CHAIRPERSON :    Yes,  a l l  r ight .   
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ADV BALOYI SC :    Ms Van den Hever,  wi thout  get t ing in to  

i t ,  I  just  want  to  know i t s  s tatus .   The op in ion le t ter ,  I  am 

not  get t ing in to i t ,  was i t  f i led just  for  the purpose of  today's  

postponement?  I t  was to deal  wi th  just  today ?   

ADV VAN DEN HEEVER :    [ Ind ist inct ]… [ microphone of f ] .   

Oh,  there i t  goes.   I t  was done fo r  today because of ,  as I  

sa id,  ja ,  that  is  a l l  I  wanted to say at  th is  point .   There are 

other  …[ intervenes] .  

ADV BALOYI SC :    Ja …[ indist inct ]  [cross- ta lk ing ] .   

ADV VAN DEN HEEVER :    There are other  reports and 10 

th ings that  i s ,  that  has been draf ted.   We have been 

communicat ing wi th the Head of  p r ison wi th regard  to the 

issues,  but  I  do not  want  to  go in to  that  fur ther  at  th is  point  

in  t ime.  

ADV BALOYI SC :    Ja,  no,  no,  i t  was just  …[intervenes] .  

ADV VAN DEN HEEVER :    You wi l l  see i t  is  …[ intervenes] .  

ADV BALOYI SC :    I t  was just  fo r  today’s postponement ,  

that  is  …[ intervenes] .  

ADV VAN DEN HEEVER :    [ Ind ist inct ]… [ cross- ta lk ing ]  and 

the re levant  par t  o f  i t  you wi l l  f ind  about  the issue of ,  ja ,  I  20 

mean i f  …[ intervenes] .  

ADV BALOYI SC :    Leave i t  there.   That  i s  f ine.   Thank you,  

I  am answered .    

ADV SELLO SC :    Chai r ,  i f  I  may,  for  the re cord,  to  cor rect  

for  the record and poster i ty ,  Ms Van den Heever speaks of  
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be ing provided wi th random ext ract ions f rom record ings .   

That  is  whol ly  incor rect .   The record ings that  were provided 

were record ings that  were p layed in  th is  Commission  dur ing  

the test imonies o f  wi tnesses .   As we do when we provide 

our  Rule 3’s,  we provide the evidence that  impl ica tes the  

par t icu lar  wi tness who  is  served wi th the Rule 3 .   Those are 

the 13 record ings that  were p layed in  here.   They were not  

random.  Nobody went  in to the record ings and decided they 

l iked the sound o f  the c l ipp ing f rom 1 hour 15 to 1 hour 17,  

you know,  17  minutes.   So that  is  one.    10 

 Those were prov ided on the 18 t h  o f  June.   They 

were g iven to Mr Mat la la .   I t  is  only on the 7 t h  o f  Ju ly af ter  

the ru l ing and the i r  s tatement  is  due the next  day on the 8 t h  

that  they requi re  the complete record ings and they were  

duly provided on the 8 t h .   So i t  is  not  l i ke in format ion was 

denied them or  we fa i led to respond posi t ive ly to  any 

request  for  in fo rmat ion made .   Each t ime i t  is  made,  i t  is  

g iven.   The inescapable conclusion is  nobody l is tened to 

those 13 c l ipp ings when they were provided and  there,  

because i f  they d id,  they would have made the  20 

determinat ion at  that  t ime a l ready that  they requi re fu l l  

c l ipp ings in  order  to  prepare a statement .   Thank you,  

Chai r .    

ADV VAN DEN HEEVER :    Maybe just  on that  issue,  

Chai rperson,  we immediate ly on receiv ing those record ings 
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send i t  o f f  to  an of f ic ia l  t ranscr iber .   I t  was in  vernacular .   I t  

then had to be typed up and then t ranscr ibed and then upon 

seeing the c l ient  wi th  the  computer ,  i t  is  only then that  we 

real ized that  these were ext racts f rom var ious other  

record ings and i t  was only at  that  point  that  we could  

approach the Commission ,  the Evidence Leader,  my learned 

f r iend,  and say we want  the fu l l  record ings because we 

were then in formed that  i t  is  ext racts f rom other  record ings .    

CHAIRPERSON :    We wi l l ,  thank you,  thank you to  both of  

you.   We wi l l ,  le t  me just  look at  the t ime.   We wi l l  ad journ 10 

and come back when you te l l  us to  and we hope tha t  wi l l  be 

wi th in a very shor t  t ime .   We are not  tak ing the tea break at  

th is  stage.  

ADV SELLO SC :    Noted,  Chai r .  

CHAIRPERSON :    And th is  is  for  a d iscussion between the 

two of  you on the  date of  the hear ing and to the date of  the  

f i l ing of  Mr Mat la la ’s  statement .  

ADV SELLO SC :    Thank you,  Chai r .  

CHAIRPERSON :    Let  us adjourn.   

INQUIRY ADJOURNS 20 

INQUIRY RESUMES  

CHAIRPERSON :    Good morning  Mr Chaskalson,  good 

morning Mr Premhid.  

MR PREMHID :    Good morning Chai r .  

ADV CHASKALSON SC :    Morning Chai r ,  morning 
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Commissioners.   Chai r  and Commissioners,  you wi l l  recal l  

that  th ree weeks ago Mr Carr im was postponed to today 's  

date.   He is  not  here today and we received a doctor 's  note 

yesterday that  re fers to  h is  admission to  hospi ta l  on  the 

17 t h  o f  June which is  more than a month ago.   When we 

received that  doctor 's  note yesterday i t  seemed to  expla in  

Mr Carr im 's apparent  inabi l i ty  to  appear today but  i t  d id  not  

expla in  h is  inab i l i ty  to  answer,  a t  least  in  par t ,  the  

Regulat ion 10.6 not ices that  had been served on h im and 

that  I  addressed in  the Commission  three weeks ago.    10 

 You wi l l  recal l ,  Commissioners,  that  we are st i l l  

wai t ing for  Mr Carr im to te l l  us,  for  example,  who the 

audi to rs of  h is  companies are.   There is  noth ing  in  h is  

doctor 's  note that  suggests that  h is  heal th  condi t ions are of  

such an order  that  he has been unable to  do that  for  two 

months.   S imi la r ly ,  we are st i l l  wai t ing for  Mr Carr im to  

furn ish audi ted or  even unaudi ted  f inancia l  s tatements for  

three of  h is  companies,  Ziggy,  Tasmica and Tameez.   There  

is  noth ing in  the doctor 's  note that  suggests he wou ld have 

been unable to  i ssue a s imple inst ruct ion to the of f icers of  20 

h is companies to do th is .    

 I  want  to  emphas ise here that  we are ta lk ing about  

a group of  companies,  inc luding Z iggy,  Tasmica and 

Tameez,  that  have been paid  hundreds of  mi l l ions o f  rands 

f rom the North West  Provincia l  Gover nment  and Nor th West  
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munic ipal i t ies in  the region of  which he is  the ANC 

Treasurer .   Companies in  th is  group cont inue to per fo rm 

serv ices for  those organs of  s tate  and cont inue to be paid 

mi l l ions of  rands by  those organs of  s tate.   We are  ta lk ing  

about  mul t i -mi l l ion- rand businesses,  you know,  not  fami ly -

run smal l  businesses that  have to shut  down i f  the i r  owner  

is  unwel l .    

 So i f  Mr Carr im took the t rouble to  ask someone,  he  

ought  to  have been able to  arrange that  we receive the 

f inancia ls  we have been as king for ,  for  months now.   That  is  10 

where th ings stood yesterday.   Mr Carr im seemed to have 

an excuse fo r  no t  appear ing,  but  he d id not  seem to have 

any excuse for  fa i l ing to answer any of  the quest ions in  the  

Regulat ion  10.6  not ice we sent  h im two months ago and for  

not  p rovid ing any of  the documents we sought  in  that  

not ice,  a lmost  a l l  o f  which he had undertaken to provide 

when he test i f ied  when he was heal thy back in ,  I  th ink i t  

was Apr i l .   That  was yesterday.  

 And then af te r  we received the doctor 's  note  under  

cover of  a  le t ter  f rom his at torneys yesterday,  la te in  the 20 

af ternoon yesterday we received two d i f fe rent  whist le -

b lower reports,  both conf i rming that  Mr Carr im and an 

entourage had been seen yesterday going out  for  lunch at  a  

shopping cent re in  the Western Cape.   The two reports  

corroborated the  same deta i l s .   They seemed to be 
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independent  of  one another ,  and they have now been 

conf i rmed by eyewi tnesses at  that  shopping cent re who we 

have independent ly  contacted.  

 So we now have i t  f rom mul t ip le  d i f ferent  sources 

that  someone who seemed very  much to be Mr  Carr im 

ar r ived at  the shopping cent re wi th  an entourage,  went  in to  

Woolworths before going of f  to  have a la te lunch at  a  

restaurant  in  the  shopping cent re .   We have subpoenaed 

CCTV footage f rom the shopping cent re and we expect  to  

have i t  received and we expect  to  have i t  thoroughly  10 

analysed by midday tomorrow.   For  now,  we have a concern 

that  Mr Carr im may be tak ing l iber t ies  wi th th is  Commission,  

and that  concern is  ampl i f ied by other  whist le -b lower 

reports that  we have received ind icat ing that  Mr Carr im has 

been seen at  soc ia l  gather ings in  the North West  over  h is  

per iod of  ostensib le incapaci ty .  

 So we are going to issue a subpoena la ter  today to  

the hospi ta ls  at  which he has been receiv ing t reatment ,  to 

establ ish when he was admit ted and when he was 

d ischarged,  s ince he test i f ied at  the Commission.   We are  20 

a lso going to  be issuing a  subpoena to h is  doctor ,  who is  

based in  Cape Town,  to  establ ish the dates on which he has 

seen Mr Carr im.   And we do  not  expect  that  i t  wi l l  take us  

more than a day to obta in th is  in format ion.   And what  we 

would l i ke is  for  the mat ter  of  Mr Carr im 's  appearance,  or  
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non-appearance,  to  be stood down unt i l  Fr iday morning,  o r  

maybe Fr iday luncht ime,  when i t  can be considered on the  

basis of  a  formal  postponement  appl icat ion which we would  

ask th is  Commission to order  h im to br ing by 10 o 'c lock  

tomorrow.    

 The evidence leaders wi l l  rep ly to  that  

postponement  appl icat ion by 6 p.m.  tomorrow,  and i t  could  

be heard by Fr iday morn ing at  9 .30.   I f  Mr Carr im 's legal  

team needs more  t ime,  i f  we can have that  postponement  

appl icat ion by 5  p.m.  tomorrow,  we would undertake to  10 

respond to i t  by 10.00 on Fr iday,  and i t  could be heard on 

Fr iday af ternoon,  not  Fr iday morning.   But  what  we do 

expect  the postponement  appl icat ion to address is  at  least  

the fo l lowing issues:  

•  The dates on which Mr Carr im has been admit ted to  

hospi ta l  over  the last  four  months,   

•  The dates on which he is  at tended medica l  

consul ta t ions over  the last  four  months,   

•  His  t ravel  movements over  that  per iod,   

•  Whether  he is  at tended socia l  engagements over  20 

that  per iod,  and  

•  Whether  he is  p layed any ro le in  the management  

of  h is  businesses over  that  per iod,  and i f  not ,  who 

has been responsib le fo r  these businesses which  

cont inue to tu rn over  in  h is  absence.  
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ADV KHUMALO SC :    Mr Chaskalson,  can you p lease add 

one more th ing?  I  am interested to know how he t ravel led  

f rom the North West  to  the Western Cape.   Did he book 

f l ights?  Did he f ly  there?  Because i f  he can g ive 

inst ruct ions to people to  book f l igh ts to  h im,  sure ly he  can 

g ive inst ruct ions to people to  g ive you the names of  

accountants.   Thank you.  

ADV CHASKALSON SC :    So that  is  our  request ,  

Commissioners,  that  the mat ter  s tand down to be decided 

on the basis of  a  formal  postponement  appl icat ion on 10 

Fr iday.  

CHAIRPERSON :    Thank you,  Mr Chaskalson.   Yes,  Mr 

Premhid.  

MR PREMHID :    Good af te rnoon,  Chai r .   Good af ternoon, 

Commissioners.   F ive br ie f  po ints in  reply,  i f  I  may.   Fi rs t ly ,  

do you have the Commission 's cor respondenc e bundle?  I  

was handed one about  ten minutes ago by a Commission  

representat ive,  but  i t  i s  ca l led Carr im Sule iman 

Correspondence and Sundry Documents  Wi tness Bundle.   I  

am going to refer  you to the conf ident ia l  medical  report  in  20 

that .   I  am not  go ing to d iscuss the  contents,  but  i f  you can 

turn up page 128 of  that  medical  report .  

 When you read paragraph 1 of  tha t  report ,  that  wi l l  

deal  wi th  my learned f r iend 's content ion that  there is  an  

inabi l i ty  to  exp la in at tendance and when you read 
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paragraph 2 of  tha t  same report ,  par t i cu lar ly  l ines 2 ,  3 ,  and 

4 of  the second unnumbered paragraph,  that  is  a d i rect  

response by a medical  pract i t ioner  as to  why,  potent ia l ly ,  

there is  an inabi l i ty  to  g ive answers.   So insofar  as my 

learned f r iend says there is  just  no explanat ion at  a l l ,  that  

is  cont radicted by the medical  ev idence of  an expert  in  a  

par t icu lar  f ie ld  of  medic ine,  which my learned f r iend is  not .  

 That  is  point  number one.   Point  number two,  my  

learned f r iend must  choose h is words very carefu l l y ,  wi th  a l l  

due respect ,  because my learned f r iend ta lks about  10 

hundreds of  mi l l ions of  rands,  companies that  are 

cont inu ing  to serv ice the  state,  mul t i -mi l l ion rand 

businesses,  and so  on,  and he uses the quantum of  my 

c l ient 's  otherwise  legal  business to evidence some or  other  

gratu i tous behaviour  in  f ront  of  the  Commission.   Unt i l  such 

t ime that  a Court  orders otherwise ,  that  there was unlawfu l  

business deal ings wi th the state  to  the tune of  those 

hundreds of  mi l l ions of  rands,  the fact  that  there is  business 

that  may or  may not  be done to the tune of  hundreds o f  

mi l l ions of  rands is  nei ther  here nor  there.  20 

 So my learned f r iend must  choose very carefu l l y  h is  

words in  e levat ing otherwise per fect ly  legal  facts  to  be 

weaponised in to some sor t  o f  smear,  potent ia l l y ,  aga inst  my 

c l ient  and otherwise  lawfu l  act iv i t y .   The th i rd point  that  I  

would say in  respect  of  Mr Carr im 's  undertakings to g ive the  
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ev idence,  is  you wi l l  know that  Mr  Carr im,  i f  you w i l l  g ive 

me one second…  I  am indebted to Ms Mat langwane.   On 

the 13 t h  o f  Apr i l  suf fered the medical  inc ident ,  and at  least  

on our  vers ion,  he has been in  medical  t reatment  s ince 

then,  and so h is abi l i t y  notwi thstanding undertakings whi ls t  

g iven in  the box,  must  be const rued having regard in  

par t icu lar  to  that  second paragraph that  I  re ferred you to on  

page 128 of  the bundle.  

 Can I  say,  number four ,  in  respect  of  these whist le -

b lower reports and the a l leged corroborat ion  or  not  10 

corroborat ion  that  has occurred or  not  occurred,  and th is  i s  

a two-part  po int ,  so you wi l l  forg ive me,  the f i rs t  par t  o f  

which is  we only learnt  about  these facts today.   I  know my 

learned f r iend says he a lso only learnt  about  these facts  

today,  but  apparent ly  these socia l  gather ings were  known 

about  before,  and i t  is  the f i rs t  t ime we are learn ing about 

these th ings today,  and I  must  p lace th is  on record.    

 Inasmuch as I  do not  for  one minute quest ion my 

learned f r iend 's abi l i ty  to  re ly  on those a l legat ions to ra ise 

a quest ion about  Mr Carr im 's pos i t ion in  f ront  of  you,  we 20 

would respect fu l ly  submit ,  and I  know ear l ier  there  was an 

exchange about  whether  respect fu l ly  i s  respect fu l l y  o r  not  

respect fu l l y ,  but  I  am respect fu l l y  submit t ing.   

CHAIRPERSON :    I  am happy you were l is tening.  

MR PREMHID :    Yes,  no,  no,  the Commissioners are 
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warmed up by the t ime I  come here,  so I  know what  I  am 

walk ing in to.   The point  that  I  would make is  that  i t  is  

unfor tunate we are learn ing about  these in  an open 

proceeding of  th is  k ind and that  these demands about  what  

th is  fo rmal  postponement  appl icat ion needs to enta i l  in  an 

open session o f  th is ,  ra ther  than to have had an 

opportuni ty ,  even af ter  e i ther  a stand -down or  a 

postponement  was asked fo r  today,  g iven that  the c l ient  i s  

not  here because he is  p resent ly  in  the hospi ta l .  

 So i t  is  unfor tunate we have learnt  about  i t  in  th is  10 

way,  but  my learned f r iend and I  throughout  the morning  

have been ta lk ing  in tensely about  what  he can g ive me and 

what  he cannot  g ive me and whether  he is  going to g ive me 

the CCTV footage he has a l ready got  in  h is  possession or  

he does not .   I  do  not  th ink w e are in  agreement  on that ,  but  

my learned f r iend very k indly has apparent ly ,  not  

apparent ly ,  my learned f r iend has very k indly g iven me the  

l icence vehic le regist rat ion of  the vehic les tha t  were  

apparent ly  t ransport ing my c l ient  or  not  t ranspor t ing my 

c l ient  yesterday,  and we wi l l  deal  wi th  that  in  due course.    20 

 A l l  I  am saying is  that  the manner in  which we have 

learnt  about  th is  i s  regret table,  and the reason i t  is  

regret table,  and th is  i s  the second point  o f  my four th point  

overa l l  . . . [ in tervenes]  

CHAIRPERSON :    How do you suggest  you should have 
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learnt  about  i t?   

MR PREMHID :    May I . . .   That  is  a  segue,  thank you,  Chai r ,  

to  the second point  I  want  to  make under th is ,  is  that ,  wi th  

a l l  due respect ,  I  am now concerned that  we are 

inadvertent ly  us ing the postponement  appl icat ion  and the  

a l legat ions regard ing the movements of  my c l ient  o r  

otherwise,  as a  mechanism through the back door to  

undermine the otherwise unimpugned medical  ev idence in  

f ront  of  you.  

 And,  Chai r ,  you asked me how should we have 10 

learnt  about  i t .   Wi th  a l l  due respect ,  I  do  not  th ink i t  i s  fo r  

my c l ient  necessar i l y ,  un less you order  otherwise.   I f  you 

order  i t ,  wel l ,  then we have to do i t ,  but  i f  you do not  order  

i t ,  i t  is  not  for  my c l ient ,  wi th  a l l  due respect  to  answer  

these accusat ions in  the ether ,  in  the way that  they are,  

where the overa l l  purpose or  ef fect  is  to  c reate doubt  about  

the medical  excuse . . . [ in tervenes]  

CHAIRPERSON :    That  i s  a  d i f fe rent  i ssue or  rather ,  you 

ra ised an issue,  or  rather  you compla ined about  having 

learnt  of  the in format ion in  the  manner in  which that  20 

happened.   So I  am asking you the quest ion,  how do you 

suggest  you ought  to  have got ten to know about  the  

in format ion?  That  is  d i f ferent  to  what  you are saying.  

MR PREMHID :    Yes,  Chai r ,  thank you.   The way in  which  

we should learn about  i t ,  and I  know Chai r  says to me i t  is  a  
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d i f ferent  i ssue,  I  wi l l  respect fu l l y  say i t  i s  not  a d i f ferent  

issue,  is  because i f  the purpose or  ef fect  o f  that  accusat ion  

is  to  ra ise doubt  about  my c l ient 's  medical  condi t ion and 

whether  there is  a leg i t imate excuse for  h is  at tendance or  

non-at tendance a t  the Commission,  because that  is  what  

the st ing of  that  accusat ion actual ly  is ,  then actual ly  the 

shoe should be on the other  foot  in  the sense that  i t  should  

be the  Commiss ion,  the evidence leaders,  b r ing ing an 

appl icat ion where  they ra ise th is  ev idence in  the round of  

quest ion ing the medical  advice or  o therwise,  o r  the medical  10 

reports or  otherwise that  have been tabled in  f ron t  of  you 

that  otherwise serve as the excuse.    

 I t  is  not  the h i l l  I  am going to d ie on.   A l l  I  am 

s imply saying is  that  I  am concerned that  the way in  which  

these accusat ions now have to be deal t  wi th  is  a lmost  

revers ing the onus that  otherwise fa l ls  on my c l ients .  

CHAIRPERSON :    That  s t i l l  does not  answer my quest ion.   

MR PREMHID :    I  apologise,  Chai r .  

CHAIRPERSON :    Yes,  the quest ion of  how Mr  Carr im must  

respond is  something other  than your suggest ion about  –  20 

maybe the word I  am going to use wi l l  be st rong or  too  

st rong –  the impropr ie ty that  you suggest  wi th  regard to how 

you came to know,  is  what  I  am addressing.   That  has 

noth ing to do w i th how Mr Carr im then deals w i th the  

in format ion.   So my quest ion is  how do you suggest  th is  
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in format ion ought  to  have landed on your or  Mr Carr im 's 

lap?  

MR PREMHID :    In  wr i t ing and par t icu la r ised,  so that  i t  is 

formal ly  p laced in  f ront  of  us rather  than as what  happened 

between my learned f r iend and I ,  which was a conversat ion 

between col leagues regard ing these issues that  a re now 

being ra ised.   So that  i s  when I  ta lk ,  an d Chai r ,  wi th  a l l  due 

respect ,  impropr ie ty i s  a fa r  h igher  word than . . . [ in te rvenes]  

CHAIRPERSON :    That  i s  exact ly  why I  sa id maybe i t  is  too  

st rong a word.   10 

MR PREMHID :    Because I  am not  accusing my learned 

f r iend or  anybody of  impropr ie ty.   I  am just  ra is ing my 

concern about  the manner,  and then that  is  the d i rect  

answer.  

CHAIRPERSON :    Maybe instead of  impropr ie ty I  should  

have said concern,  which is  the word you have just  used 

now.   

MR PREMHID :    Yes,  yes.   So,  Chai r ,  I  th ink we are ad idem  

then that  i t  is  concern,  not  impropr ie ty,  and fo rmal ly  in  

wr i t ing because these are very ser ious accusat ions and I  20 

understand that  my learned f r iend is  under h is  co l leg ia l  

ob l igat ion to g ive  me not ice that  he was going to ra ise i t  

today at  the hear ing,  but  he could  have perhaps,  we could 

have reached some or  other  a rrangement  about  being  

in formed about  th is  formal ly  and then g iven an opportuni ty  
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to  respond.   But  we are  where we are now,  so that  is  water  

under the br idge,  I  suppose.   

CHAIRPERSON :    Ja,  I  was going to say,  why is  i t  that  the 

in formal  advice cannot  serve the same purpose as wr i t ten 

advice?  

MR PREMHID :    Wel l ,  I  suppose the,  the. . .   Because my 

learned f r iend is  not  the wi tness,  so when my learned 

f r iend,  and nei ther  am I .   So when my learned f r iend says to 

me,  you know,  these are the core of  the a l legat ions,  i t  might  

turn out  that  some or  other  deta i l  about  that  is  going to  10 

change or  not  change,  and there should never be a d ispute  

between my learned f r iend and I  as  to  what  he said to  me or  

what  he d id not  say to me.   I  mean,  i f  my compla int  is  at  

th is  point  on ly bo i l ing down to housekeeping about  the fo rm 

of  communicat ing  the in format ion,  I  accept  that  that  might  

not  be an issue which needs to deta in the Commission.   

CHAIRPERSON :    The issue,  as I  understand i t ,  is  not  so 

much about  the in teract ion between the two of  you.   I t  is 

about  Mr Carr im addressing what  we are to ld has s ince 

been d iscovered.   20 

MR PREMHID :    Yes.  

CHAIRPERSON :    So the focus is  less about  the in teract ion 

. . . [ in tervenes]  

MR PREMHID :    Exact ly .  

CHAIRPERSON :    …between the two of  you.  
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MR PREMHID :    Exact ly .   

CHAIRPERSON :    And the point  being,  i f  indeed i t  is  t rue  

that  Mr Carr im was at  some food out le t ,  out  of  town,  I  th ink 

reference was made to h is  vehic le or  vehic les,  I  am not  sure  

now whether  one or  two or  more.   So the point  is ,  when you 

apply fo r  the postponement ,  why is  i t ,  or  rather  when he,  Mr  

Carr im,  appl ies for  the postponement ,  why is  i t  that  he 

should not ,  in  the  appl icat ion fo r  a postponement ,  deal  wi th  

those?  I f  he says,  I  was never ou t  of  town,  I  was never at  

th is  a l leged food out le t ,  and therefore my medical  10 

cer t i f icate stands,  and i t  is  to  th is  ef fect ,  noth ing has 

changed.   I  do not  see what  the hurd le is  in  Mr Carr im 

deal ing wi th new informat ion on tha t  basis.  

MR PREMHID :    Agreed,  but  I  th ink that  is  a lso,  I  am sorry,  

Chai r ,  may I  respond?  

CHAIRPERSON :    Yes,  p lease.  

MR PREMHID :    Thank you,  Chai r .   But  that  is  the point ,  

wi th  a l l  due respect ,  is  that  remember when we ar r ived here 

in  f ront  of  you today,  i t  was on the basis o f  what  was known 

before my learned f r iend d isc losed the new informat ion.   20 

But  now what  i s  happening is  new informat ion is  being  

in t roduced,  which  may need to be deal t  wi th  to  just i f y  fu ture 

postponement ,  but  the basis upon which we are here in  

f ront  of  you today is  the d i f ferent  h is to r ica l  facts,  not  the  

new facts in t roduced now.    
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CHAIRPERSON :    But  that  is  exact ly  why Mr Carr im is  being 

af forded an oppor tuni ty ,  and i t  is  not  as i f  Mr Chaskalson is  

saying,  and we want  Mr Carr im to  deal  wi th  th is  now,  and 

that  i s  i t .   Mr Chaskalson is  suggest ing  to the Commission 

that  Mr Carr im must  be af forded an opportuni ty  to  f i le  an 

appl icat ion s lash af f idavi t ,  deal ing wi th these developments.   

So in  the l ight  of  that ,  I  would suggest  to  you,  subject  to  

what  you say,  in  the l ight  of  that ,  i t  should not  mat te r  much 

what  you or ig ina l ly  came here for  today.   Things have 

changed,  and because th ings have changed,  Mr Carr im is  10 

being af fo rded an opportuni ty .  

 So unless other  submissions are made,  I  do not  see 

what  the unfa i rness  to h im would be.   Mr Carr im,  because of  

these developments,  br ing an appl icat ion,  which wi l l  be 

heard on Fr iday at  whatever  t ime,  i t  could even be in  the 

af ternoon,  and deal  wi th  these developments.   Tel l  us why 

you are not  able,  for  example,  to  provide the Commission  

wi th the in format ion i t  requi red,  o r  to  g ive the necessary  

inst ruct ions to whoever may do so,  to  g ive the Commission  

that  in format ion.  20 

 So in  that  appl ica t ion,  he must  dea l  wi th  a l l  o f  that  

. . . [ in tervenes]  

MR PREMHID :    That  i s  why…  

CHAIRPERSON :    …and that  is  one issue,  as I  understood 

Mr Chaskalson be ing,  th is  in fo rmat ion was requested a long 
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t ime ago,  and Mr  Carr im has not  provided i t  on the basis  

that  he is  not  wel l .   Now,  these developments referred to by  

Mr Chaskalson,  at  face value,  suggest  that  Mr Carr im is  

going on about  h is  l i fe .   That  ra ises the quest ion,  i f  that  be  

so,  and under l ine  i f ,  i f  that  be so,  how can i t  be tha t  he is  

not  able,  e i ther  h imsel f  to  furn ish that  in fo rmat ion,  o r  to  do 

so  through others,  and he is  af forded an oppo rtuni ty  to  

respond and say,  I  cannot ,  I  s imply cannot ,  and to do that ,  

and to move the appl icat ion on Fr iday.   I  am not  saying that  

is  what  we are go ing to ru le,  but  that  is  what  Mr Chaskalson 10 

is  submit t ing should happen.  

MR PREMHID :    Yes,  Chai r ,  and I  accept  that .   That  is  why I  

p laced manner and form no h igher than a concern ,  rather  

than using that  favour i te  A word of  ambush,  and a lso  

c la iming t r ia l  p re judice and fa i r  t r ia l  r ights.   I  was,  wi th  a l l  

due respect ,  s imply p lac ing on the record a more subt le  

concern f rom my c l ient .   That  is  a l l ,  and that  is  why I  have 

resisted put t ing i t  h igher than that .    

 May I  just  say that  in  respect  of  the face value  

concern and the t iming of  the evidence and the way Chai r  20 

posi ts  to  me what  Mr Chaskalson put  to  you,  Chai r ,  you 

have a l ready heard me on that  page 128 paragraph of  the 

bundle as the explanat ion,  but  in  so fa r  as the,  and th is  i s  

now . . . [ in tervenes]  

CHAIRPERSON :    P lease take me to the re levant  l ines of  
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the f i rs t  paragraph,  the f i rs t  substant ive paragraph,  not  the  

in t ro.  

MR PREMHID :    Yes,  the f i rs t  substant ive paragraph is  

about  whereabouts,  so that  is  inabi l i ty  to  at tend,  to  use my 

learned f r iend 's phrase.   

CHAIRPERSON :    In  respect  of  the second paragraph.   

MR PREMHID :    Yes.  

CHAIRPERSON :    You referred us to speci f i c  l ines.   

MR PREMHID :    The explanat ion,  yes.  

CHAIRPERSON :    Speci f i c  l ines.  10 

MR PREMHID :    I f  you look at  the second sentence 

beginning on l ine two.  

CHAIRPERSON :    S tar t ing ‘a f ter ’?   We are not  going to read 

i t .  

MR PREMHID :    No,  no,  we are not  go ing to read i t .  

CHAIRPERSON :    Is  that  the one star t ing ‘a f ter ’?   

MR PREMHID :    No,  ‘g iven’ .   

CHAIRPERSON :    Oh,  g iven.  

MR PREMHID :    On my s ide,  I  have ‘g iven’ .  

CHAIRPERSON :    Oh,  oh,  okay,  okay.   A l l  r ight ,  a l l  r ight .  20 

MR PREMHID :    I  am indebted to Commissioners Baloyi  and 

Khumalo.  

CHAIRPERSON :    I  thought  you referred to the f i rs t  

paragraph as wel l .   

MR PREMHID :    Yes.  
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CHAIRPERSON :    So I  had no problem at  a l l  w i th  the 

second or  the last  paragraph.  

MR PREMHID :    Yes.  

CHAIRPERSON :    So what  I  was ra is ing wi th you was 

p lease d i rect  me to something on the f i rs t  paragraph.   So 

are you saying you said noth ing about  the f i rs t  paragraph?  

MR PREMHID :    Chai r ,  just  to  be c lear…  

CHAIRPERSON :    The f i rs t  paragraph star t ing ‘Mr Carr im’ .  

MR PREMHID :    Wel l ,  the problem is  they both s tar t  Mr 

Carr im.   10 

CHAIRPERSON :    Oh,  le t  me look.   ‘Has been’ ,  the b ig  

paragraph.  

MR PREMHID :    Yes,  there.  

CHAIRPERSON :    ‘Mr Carr im has been’ .  

MR PREMHID :    The ‘has been’  paragraph,  i f  we can cal l  i t  

that .  

CHAIRPERSON :    Do you have l ines  you want  to  refer  to?  

MR PREMHID :    No,  no,  no.   The ‘been’  paragraph is  the  

whereabouts explanat ion.   

CHAIRPERSON :    Okay,  okay.  20 

MR PREMHID :    And i f  I  have to point  you to par t i cu lar  

l ines,  I  would say f rom the date ment ioned in  3 running on 

to 4 as i t  cont inues.   And then there is  an explanat ion there  

which I  do not  need to go in to.  

CHAIRPERSON :    Okay,  okay.  
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MR PREMHID :    And then in  the second paragraph.  

CHAIRPERSON :    Yes.  

MR PREMHID :    The ‘ remains’  paragraph,  not  the ‘been’  

paragraph.   In  tha t  para graph,  I  would ask you to look at  the 

second l ine,  the second sentence star t ing ‘g iven’ .   And I  

would say that… I  would say tha t  second sentence which  

runs on to l ine four  ending before the word ‘h is ’ ,  is  the  

cr i t i ca l  one regard ing inabi l i t y  to  expla in.   The th i rd  

sentence which s tar ts  ‘h is  present ’ ,  that  a lso adds colour ,  

but  the cr i t ica l  one is  the sentence I  have h ighl ighted.    10 

 So that  i s  the face value explanat ion.   That  is  the  

response to Chai r 's  point  about  face value and explanat ion.   

But  Chai r ,  can  I ,  on my last ,  my f i f th  point ,  I  sa id to  you f i ve  

points  br ie f l y .   I t  is  not  that  b r ie f ,  but  f i f th  point  br ie f ly  i s  

the t imetable.   I  have heard my learned f r iend where he is  

g iven two opt ions fo r  the t imetab le.   He says 10 o 'c lock  

tomorrow,  reply by  s ix  o 'c lock Fr iday,  9.30 fo r  a rgument .   

A l ternat ive ly,  i f  I  am not  mistaken,  he said 17h00 tomorrow,  

10h00,  they wi l l  respond the next  day on the Fr iday,  I  th ink,  

and then we wi l l  a rgue on the Fr iday af te rnoon.  20 

 Can I  just  make two points about  that?  Obviousl y,  

we are in ,  the f i rs t  one is  obvious ly we are in  your  hands 

regard ing your d i rect ive and the t imetable fo r  the hear ing of  

that  appl icat ion.   Before we entered the room, I  d id  

speci f ica l l y  ask my learned f r iend i f  he would cons ider  our  
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ab i l i t y  to  have that  a rgument  next  Fr iday because you wi l l  

know that  in  the  correspondence,  there has consistent ly  

been the issue ra ised about  our  abi l i ty  to  take inst ruct ions 

d i rect ly  f rom Mr Carr im and having to re ly  on the medical  

pract i t ioner  and the fami ly  ad so there m ight  be pract ica l l y  

some delays in  obta in ing the level  o f  speci f i c  inst ruct ions 

that  we have to now obta in,  but  as I  say,  I  am in your hands 

on that .   You wi l l  d i rect  as you need to d i rect .    

 The second point ,  and I  th ink my learned f r iend and 

I  have reached an in -pr inc ip le agreement  on th is ,  bu t  i f  I  am 10 

wrong,  no doubt  he wi l l  correct  me in  reply,  i s  tha t  Fr iday 

insofar  as,  I  am just  us ing Fr iday as the p laceholder  date,  

Fr iday insofar  as  we end up needing to d iscuss medical  

condi t ions,  hosp i ta l isat ion da tes,  even ident i ty  of  the  

medical  p ract i t ioner  and the specia l i ty  that  they may or  may 

not  specia l i se in ,  obviously impinges potent ia l l y  on my 

c l ient 's  medical  pr ivacy r ights and a lso around causing 

unnecessary publ ic ,  in  an open sense,  publ ic  speculat ion 

about  h is  state of  being or  not  being.  

 And I  have a l ready f lagged wi th my learned f r iend 20 

that  we might  need to be,  because for  the exact  reason that  

I  cannot  read to you what  the contents of  the medical  report  

actual ly  says,  I  have to use a l l  these s idewa ys descr ip t ions 

of  d i rect ing your at tent ion to  content ,  i t  might  be  

appropr ia te for  us to  have that  debate at  least ,  in  camera ,  
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wi thout  the journal is ts  and the outs ide wor ld reading in  to  

the extent  that  we need to go in to  that  medical  h is tory and 

the deta i l s .    

 So,  never mind the t imetable issue,  Chai r ,  I  th ink in  

addi t ion to,  i f  you d i rect  that  we have to br ing the  formal  

postponement  appl icat ion in  the way that  i t  is  posi ted,  I  am 

giv ing advance not ice to you as the Chai r  and the 

Commissioners and I  hav e f lagged i t  and I  have d iscussed i t  

wi th  my learned f r iend and he was very understanding,  I  am 

gratefu l ,  that  we might  need to then have that  as an in  10 

camera  session,  so that  my c l ient 's  medical  pr ivacy r ights 

are protected and h is d igni ty  i s  not  unduly impai red as a  

resul t  o f  what  in format ion we,  as  the Commissioners,  the 

evidence leaders  and h is legal  representat ives,  need to 

have a f rank debate about  in  a way that  s t i l l  manages to 

protect  h im.    

 So Chai r ,  those are,  may I  just  check wi th Ms 

Mat langwane who usual ly  holds the  purse st r ings?  

CHAIRPERSON :    Yes,  yes.  

MR PREMHID :    Ms Mat langwane says I  have done my job,  20 

so i t  is  f ine.   Thank you Chai r .  

CHAIRPERSON :    Thank you.   Mr Chaskalson,  any reply?  

ADV CHASKALSON SC :    A  br ie f  reply,  Chai r .   F i rs t l y  in  

re lat ion to the businesses,  why I  ment ion the businesses is  

not  to  say that  these are unlawfu l  earn ings or  tha t  these 
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earn ings are,  you know,  proceeds of  c r ime or  anyth ing l i ke 

that .   I t  is  to  say there is  a very substant ia l  business group 

that  is  carry ing on in  the apparent  absence of  Mr Carr im.    

 And i f  the group can carry on  in  the apparent  

absence of  Mr Carr im,  then i t  is  not  c lear  to  us why we 

cannot  get ,  through a s imple request  f rom Mr  Carr im,  

deta i ls  l i ke f inanc ia l  s tatements of  three of  those companies 

in  the group,  the  ident i t y  of  the audi tor  of  three of  those 

companies who we st i l l  have not  been able to  ascer ta in 

f rom repeated requests to  Mr Carr im.   So i f  he can keep h is 10 

businesses t ick ing over  remote ly f rom his s ickbed,  he can 

a lso issue an inst ruct ion that  the in format ion that  ex ists 

external  to  h im can be made avai lab le to  us.   And he has 

not  done that  fo r  months now.    

 The second issue in  re lat ion  to the medical  report  

is  i t  is  cur ious to hear my learned f r iend saying we have not  

impugned the val id i ty  of  the medical  report ,  because last  

t ime we were here you wi l l  recal l  that  there  was a  

suggest ion on the  table that  Mr Carr im should make h imsel f  

avai lab le for  independent  medical  examinat ion and we were  20 

to ld,  oh no,  you do not  have the power s to do that .   You are  

not  a High Court  wi th  powers under the ru les.   You cannot  

do that .   He wi l l  not  make h imsel f  avai lab le wi thout  your ,  

you know,  and you do not  have the  power to  do that .    

 So now we are to ld you cannot  examine h im,  you 
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cannot  get  an independent  medical  report ,  but  when you 

have ext r ins ic  facts which g ive reason to doubt  that  he is  

unable e i ther  to  appear or  to  furn ish in format ion that  you 

have asked,  you cannot  ra ise them because you are not  

impugning the medical  report .   Wel l ,  they c annot  have i t  

both ways.   I f  Mr Carr im wants to  make h imsel f  avai lab le fo r  

our  own independent  psychiat r ic  or  other  medical  

examinat ion,  we wi l l  do that .    

 We wi l l  do that  and we wi l l  a r range that  an  

appropr ia te specia l i s t ,  deal ing  wi th whatever  medical  10 

condi t ions he has ra ised,  which range across a very wide 

spect rum,  are invest igated and a report  is  fu rn ished.   

Final ly ,  I  want  to  emphasise  one par t icu lar  misconcept ion  

and i t  is  th is .   Mr Carr im comes here asking for  a 

postponement  wi thout  making a postpo nement  appl icat ion.   

We have in format ion that  makes us concerned about  the  

bona f ides of  h is  c la im to a postponement  appl icat ion.    

 We are g iv ing  h im advance not ice so that  h is  

postponement  appl icat ion can address those issues on 

which he wi l l  have to sat is fy  the Commission.   He seems to 20 

proceed f rom an assumpt ion  that  he can have a 

postponement  i f  he wants one and i t  is  for  the Commission 

to show that  he should not  have a postponement .   I t  works 

the other  way around.   He needs to sat is fy  the Commission 

and in  order  to  sat is fy  the Commission he is  going  to have 
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to  address these concerns that  we have ra ised.    

 That  is  why we have ra ised i t  and that  is  why we 

have ra ised them informal ly  and that  is  why we have ra ised 

them in advance of  a postponement  appl icat ion.   In  re lat ion  

to the t imetable,  we have suggested Fr iday because we 

have had a succession of  wi tnesses th is  week who were  

scheduled who have not  appeared and who are not  

appear ing.   So schedul ing th is  postponement  appl ica t ion on 

Fr iday wi l l  no longer in ter fere wi th evidence t ime that  we 

have scheduled.    10 

 We have had in  fact  a l l  f ive days of  scheduled 

evidence,  or ig inal ly  scheduled evidence or  four  of  the f i ve  

days of  or ig inal l y  scheduled evidence th is  week fa l l  away 

because of  postponement  appl icat ions.   So th is  Fr iday is  

not  going to in te r fere wi th scheduled evidence t ime.   I f  we 

get  to  next  Fr iday we wi l l  in te r fere wi th scheduled ev idence 

t ime.   And the debates in  re lat ion  to Mr Carr im 's evidence 

and appearance and non -appearance have thus fa r  taken up 

days of  Commiss ioned hear ing t ime and we do not  have 

days to waste.   So we want  i t  done th is  Fr iday because th is  20 

Fr iday current ly  i s  a day which is  s i t t ing fa l low.    

 As fa r  as the in  camera  concerns ra ised by my 

learned f r iend go,  i f  there are  leg i t imate concerns in  

re lat ion to pr ivacy,  we are  happy to accommodate them, but  

whatever  happens in  that  regard needs to be ta i lo red very 
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t ight ly ,  so that  any i n  camera  process is  conf ined to that  

which is  necessary to  address the  pr ivacy concern.   Those 

are our  submissions and we would ask that  th is  

postponement  appl icat ion be brought  on a t imetable where 

we can g ive the ext ra t ime to our  learned f r iends.  

 They can f i le  the i r  papers by c lose of  business 

tomorrow.   We wi l l  respond by 11 o 'c lock on Fr iday morning  

and the postponement  can be heard on Fr iday af ternoon.  

MR PREMHID :    Chai r ,  excuse me,  Chai r ,  and may I  seek 

f i rs t ly ,  as a mat ter  of  p rotocol ,  may I  seek an indulgence to  10 

address you on one point  that  I  must  respond to  that  was 

ra ised by my learned f r iend?   I t  is  th is  point  about  my c l ient  

cannot  have i t  both ways,  about  the independent  

examinat ion on one hand and then subpoena the  doctor .   

You wi l l  remember in  that  genera l  d iscussion we had the 

last  t ime i t  is  not  one or  the other .  

 My c l ient  p laced on record that  the power of  

independent  examinat ion is  open to ser ious doubt  and you 

wi l l  remember I  expl ic i t l y  sa id,  I  used the  phrase,  there are 

less in t rus ive means that  are avai lab le to  the Commission,  20 

i f  there is  a doubt  about  the medical  ev idence and the 

subpoenaing of  the doctor  i s  one such opt ion.   So there is  

no inconsistency between what  I  have said to  you today and 

what  I  have said to  you previously and that  i s  as  far  as  I  wi l l  

take i t .   Thank you,  Chai r .  
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CHAIRPERSON :    Thank you.   On th is ,  mister ,  oh ,  sorry,  

sorry.  

ADV BALOYI SC :    Mr Premhid,  I  understood Mr 

Chaskalson to s imply be making the point  that  you are not  

correct  to  say th is  medical  cer t i f icate has not ,  no doubt  has 

been cast  on i t  and a l l  he was say ing was we have said he 

should go fo r  an independent  examinat ion.   That  is  the only  

point  I  thought  he  was making.  

MR PREMHID :    Then p lease st r i ke what  I  have just  sa id 

f rom the record,  i f  I  was incorrect  in  my understanding of  10 

what  my learned f r iend said.   I  just  wanted to make sure on 

the record that  there is  no ground to suggest  an 

inconsistency and that  is  as far  as I  wi l l  take i t .   Through 

you,  Chai r ,  obviously.   Thank you.  

CHAIRPERSON :    Thank you,  Mr Premhid.   I  guess there is  

no need to respond or  is  there,  Mr Chaskalson?  

ADV CHASKALSON SC :    No,  Cha i r .  

CHAIRPERSON :    Thank you.   Just  one aspect .   I  assume 

that  the severa l  issues you i temised are the sor t  o f  issues 

that  would have to go to a ru l ing or  the ru l ing,  or  not?  20 

Remember,  you i temised a few.  

ADV CHASKALSON SC :    Yes,  I  have cer ta in ly  i temised.   I  

am not  suggest ing they should go in to an order ,  but  i f  they 

are not  addressed in  the postponement  appl icat ion,  we wi l l  

ask the Commission to draw i ts  own in ferences.  
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CHAIRPERSON :    We proceed on the  basis  that  Mr Carr im,  

through h is legal  representat ives,  has heard  the issues that  

you i temised.  

ADV CHASKALSON SC :    But  just  in  fa i rness to Mr Carr im 's  

legal  representat ives,  maybe I  should run through them 

again.   And what  we were asking for  was the dates on which  

Mr Carr im has been admit ted to hospi ta l  over  the last  four  

months.    

CHAIRPERSON :    I  see the paper is  being sor ted out  and I  

th ink when you star ted,  they were not  ready yet .   P lease,  Mr 10 

Chaskalson.  

ADV CHASKALSON SC :    The dates on which Mr Carr im 

has been admit ted to hospi ta l  over  the last  four  months.   

The dates  on which Mr Carr im has at tended medical  

consul ta t ions over  the last  four  months.   His  t ravel  

movements over  that  per iod.   How he t ravel led to Cape 

Town in  the last  week,  or  beforehand,  i f  indeed he has 

t ravel led to Cape Town.    

 And i t  seems tha t  he has t ravel led to Cape Town,  

because one of  the medica l  reports speaks to 20 

hospi ta l i sat ion in  Cape Town.   Whether  Mr Carr im has 

at tended socia l  engagements over  the last  four  months,  

whether  he has p layed a ro le in  the management  o f  h is  

business over  the last  four  months.   And i f  not ,  who has 

been responsib le for  the management  of  h is  businesses.  
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MR PREMHID :    Chai r ,  as a c la r i ty ,  I  th ink Mr Chaskalson 's 

extension of  the t ravel  a rrangements covers Commissioner 

Khumalo 's  supplementat ion of  the or ig inal  l is t ,  so to  speak.  

ADV KHUMALO SC :    Let  me just  c la r i fy  where i t  comes 

f rom.   In  h is  presentat ion,  Mr Chaskalson said they have 

in format ion that  he has been t ravel l ing f rom the North West .   

So I  know that  there is  no a i rpor t  in  the Nor th West .   So 

unless he drove to Cape Town,  I  am assuming he would 

have f lown f rom ei ther  OR Tambo or  the other  a i rpor t .   I  

cannot  remember  what  i t  is  ca l led for  now.   So that  is  10 

re levant  to  me,  because i f  you can g ive inst ruct ions to 

anybody to book f l ights for  you,  then you can g ive  

inst ruct ions to those who are running the business to  

provide the deta i l  the Commission is  looking for .  

MR PREMHID :    Yes,  thank you.   Thank you,  Chai r  and 

Commissioner Khumalo.   

CHAIRPERSON :    Perhaps or  before,  I  wi l l  g ive yo u another  

chance,  Mr Premhid.  

MR PREMHID :    No,  no,  no,  I  was saying thank you for  the 

c la r i f icat ion and the ampl i f icat ion as to the  t ravel  20 

ar rangements because my learned f r iend said  t ravel  

ar rangements broadly but  Commissioner Khumalo  has a 

speci f ic  t ravel  ar rangement  in  mind that  needs to then be 

deal t  wi th .   That  is  what  I  was say ing thank you fo r .   I  am 

indebted to Commissioner Khumalo.  
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CHAIRPERSON :    Thank you,  thank you.   And Mr 

Chaskalson,  perhaps i t  i s  best  fo r  you to just  g ive a p iece of  

paper to  your  co l leagues.  

ADV CHASKALSON SC :    I  wi l l  do that  immediate ly af te r  

th is ,  Chai r .  

CHAIRPERSON :      Thank you.  

ADV BALOYI SC :    Mr Chaskalson,  you have nar rowed 

down h is  act iv i t ies,  business act iv i t ies,  to  management .   

Can I  suggest  that  i t  be in  the business af fa i rs  and not  

narrow i t  down to  management ,  because management  would  10 

suggest ,  could easi l y  be in terpreted as being pure ly 

operat ional .   And what  we would l ike  to  know is  what  has 

been h is involvement ,  i f  any,  in  the af fa i rs  of  h is  

businesses.   Thank  you,  Chai r .  

ADV CHASKALSON SC :    I  wi l l  do  so,  Commissioner.  

CHAIRPERSON :    There is  the  mat ter  of  deta i l  a round the 

exact  t iming about  f i l ing,  for  example.   Do not ,  le t  us leave 

you and Mr Premhid to d iscuss tha t  deta i l  and even the t ime 

when the appl icat ion should be heard.   But  le t  me up f ront  

say that ,  the decis ion I  make is  for  that  postponement  20 

appl icat ion to be heard th is  coming Fr iday.   But  the  

quest ion of  when exact ly  tomorrow the appl icat ion  should  

be f i led,  when the answer ing af f idavi t  should be  f i led and 

the exact  t ime at  which the appl icat ion should be heard on 

Fr iday,  may I  ask  the counsel  to  p lease d iscuss that?  And 
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once you have agreed,  Mr Premhid is  excused and Mr  

Chaskalson can just  br ing that  to  our  at tent ion,  say af ter  

lunch and a ru l ing  then gets made.  

ADV CHASKALSON SC :    Thank you,  Chai r .   We wi l l  do  

that .   

MR PREMHID :    Chai r ,  may I  p lease just  ask a c lar i ty ,  and I  

am sor ry to  do th is ,  but  you wi l l  remember on the last  

occasion when I  argued for  an in  camera  appl icat ion in  f ront  

of  you,  par t  o f  my submissions was to say wel l  the horse 

has a l ready bol ted because in  t ry ing to just i fy  the in 10 

camera ,  we went  to  the deta i l s .   I  have a l ready f lagged the 

fact  that  there is  going to be a request  for  i n  camera .    

 Obviously i f  the Commission th rough the evidence 

leaders opposes that  request ,  that  i s  a d i f ferent  s to ry .   I  am 

just  f lagging now that  come Fr iday i t  is  not  just  the  

postponement  that  might  need to  be determined.   There 

would a lso need to be considerat ion of  the i n  camera  and 

how i t  i s  going to be argued in  f ront  of  you in  a way that  

balances.  

CHAIRPERSON :    Yes,  i f  in  the l ight  of  what  Mr Chaskalson 20 

said,  which I  thought  was qui te  accommodat ive,  i f  that  

would st i l l  be an issue,  le t  us consider  that  i f  and when i t  

ar ises.  

MR PREMHID :    I  am indebted.  

ADV CHASKALSON SC :    Chai r ,  can I  suggest  something 
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e lse?  That  pending Fr iday,  th is  Commission issues a ru l ing 

essent ia l l y  s topping speculat ion about  Mr Carr im 's  medical  

condi t ion,  t ry ing to conta in speculat ion about  Mr Carr im 's 

medical  condi t ion pending Fr iday,  because the issue is  

going to be,  I  do not  know how to formulate i t ,  but  I  do th ink 

that  there is  a r i sk that  coming out  of  today 's hear ing,  there  

may be wi ld  speculat ion in  the media.   Can I  speak to Mr  

Premhid about  that ,  and when we come back to you wi th a 

t imetable,  we wi l l  do that .   We wi l l  inc lude a proposal  in  that  

regard,  but  i t  may be,  I  do not  know how we take that  10 

fur ther .  

CHAIRPERSON :    On the last  point  you made,  Mr 

Chaskalson,  may I  say p lease make i t  par t  o f  the d iscus sion 

and le t  us see what  comes out  of  that .   We are subject  to  

what  Mr Louw says.   We are minded to take an ear ly  lunch 

and come back at  quarter  to  two.   But  of  course we wi l l  hear  

Mr Chaskalson f i rs t ,  i f  Mr Premhid  wi l l  not  be coming back 

for  whatever  issue,  he might  s t i l l  want  to  address.   I f  there 

is  agreement  and there is  a draf t  ru l ing,  then Mr Chaskalson 

wi l l  come back.   20 

MR PREMHID :    I  am indebted.   That  i s  very k ind.   Thank 

you.  

CHAIRPERSON :    I  have just  been overru led and the 

suggest ion is  fo r  us to  come back at  2  p.m.   We wi l l  ad journ  

and resume at  2 p .m.   Let  us adjourn.    
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INQUIRY ADJOURNS 

INQUIRY RESUMES  

CHAIRPERSON :    Mr Chaskalson.    

ADV CHASKALSON SC :    Thank you,  Chai r.   Mr Prehmid  

and I  were happi ly  able to  reach agreement  re lat ive ly  easi ly.   

I  have an agreed ru l ing.   Unfor tunate ly,  I  have had pr in t ing  

d i f f icu l t ies,  so i f  I  might  read i t  out  to  the Commissioner?  

The f i rs t  paragraph is  that :  

“The postponement  appl icat ion is  set  

down for  hear ing  at  14:00 on Fr iday,  17 10 

July 2026. ”  

The second is  tha t :  

“The appl icat ion  wi l l  be served and f i led 

on or  before 20:00 on Thursday 2026. ”  

Thi rd paragraph:  

“The answer ing aff idavi t  wi l l  be served 

and f i led on or  be fore 11:00 on Fr iday,  17 

July 2026. ”  

And four th paragraph:  

“The reply ing aff idavi t  wi l l  be served on 20 

or before 13:00 on Fr iday,  17 July 2026. ”  

CHAIRPERSON :    A ru l ing is  so granted. ”  

ADV CHASKALSON SC :    Thank you very much,  Chai r.    

CHAIRPERSON :    You are excused,  Mr Chaskalson.  

ADV CHASKALSON SC :    Thank you,  Chai r.    
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ADV SELLO SC :    Thank you,  Chai r.   I  have some technica l  

chal lenges,  Chai r.   There is  a document  I  need to star t  wi th .   

I  have i t  in  my e lect ronic vers ion,  and we are t ry ing to 

locate i t  in  your  pr in ted vers ion.   I f  i t  would help in  any way,  

i t  is  …[ intervenes] .  

CHAIRPERSON :    Commissioner,  le t  me say th is .   

Commissioner Khumalo has a way of  f ind ing documents fo r  

us.   Maybe what  you should do is  just  to  descr ibe i t  

suff i c ient ly.   He w i l l  probably f ind i t  for  us.    

ADV SELLO SC :    That  i s  exact ly  where I  was going,  Chai r,  10 

to te l l  that  i t  is  A32.   I t  is  an  aff idavi t  by the  wi tness 

seeking,  I  th ink,  an arrest  warrant .   I t  is  A32 in  the  docket .   

I  have i t .   I  can pro ject  i t ,  but  we are t ry ing to f ind  the f i le  

number and the page number fo r  your  purposes so that  we 

work through i t .   And I  have considered a l l  possib le c lever  

means of  doing so and I  must  say that  thus fa r,  i t  looks very 

encouraging wi th Commissioner Khumalo,  Cha i r.    

CHAIRPERSON :    Apologies i f  I  have put  you on the spot ,  

my col league.    

ADV SELLO SC :    But  perhaps whi le  we do so,  I  wanted to 20 

–  i t  is  midday.   I  have not  done the pre l iminar ies.   My 

apologies.   Good af ternoon,  Colonel .   I t  is  as i f  we are 

cont inu ing f rom morning.    

COLONEL PADAYACHEE :    Good af ternoon,  Chai r.   Good 

af ternoon,  Commissioner.   Good af ternoon,  Counsel .    
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CHAIRPERSON :    Good af ternoon,  Colonel .   Good 

af ternoon.   Thank you.   

ADV SELLO SC :    Commissioner Baloyi  had some quest ions 

for  the w i tness,  I  th ink,  regard ing the sect ion 27.   Ja,  

sect ion 27 aff idavi t ,  I  th ink,  f rom yesterday.   I t  was not  

f in ished,  but  I  wanted to move f rom that  to  jump back to  

sect ion 27.   But  perhaps you would a l low Commissioner  

Baloyi  to  deal  wi th  her  issues regard ing that  aff idavi t .   I  wi l l  

come back to i t  when I  come back to i t  in  my p lan.   That  

should work.    10 

ADV BALOYI SC :    I  appreciate how you are using me to 

buy t ime,  Ms Sel lo .   I t  is  not  lost  on me.   You can star t .   I  

wi l l  catch up.  

ADV SELLO SC :    Okay.   Thank you.   I f  that  is  the case,  

then I  would inv i te  the wi tness to CJC377.   We have deal t  

wi th  th is  before.   I t  is  in  Fi le  3,  s tar t ing at  page 681,  and 

that  is  our  A1 statement  by Mr Adams.   CJC377.  

COLONEL PADAYACHEE :    Chai r,  before we cont inue,  may 

I  just  come and g ive some input?   I  th ink s ince yesterday,  

there were th ree th ings that  I  sa id I  would be guided by you,  20 

Chai r,  on aspects ,  as we d iscussed,  on conf ident ia l i ty  and 

the docket  which is  cur rent ly  before court .   So what  I  want  

to  br ing to Chai r 's  at tent ion,  the A1 statement  

…[intervenes] .  

CHAIRPERSON :    Sorry,  sorry,  I  made a ser ious,  ser ious 
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mistake.   Good af ternoon,  Mr Bodlani ,  and apologies,  

apologies for  not  recognis ing you or  greet ing you.    

ADV BODLANI  SC :    Good af ternoon,  Chai r.   Good 

af ternoon,  Commissioners.   And apology accepted.   I t  does 

not  happen every  day that  the apology comes f rom that  s ide  

of  the table,  but  we take i t .   Thank you.    

CHAIRPERSON :    Thank you.    

COLONEL PADAYACHEE :    Thank you,  Chai r.   Can I  

proceed?   

CHAIRPERSON :    Yes,  yes,  p lease,  Colonel .    10 

COLONEL PADAYACHEE :    Thank you,  Chai r.   I  th ink af te r  

yesterday 's proceeding,  Chai r,  and as the invest igat ing 

off icer  in  the mat ter  of  the,  le t  us ca l l  i t  the Mokwele  docket  

that  is  before Court .   The A1 statement  fo rms par t  o f  the 

docket  which is  before Court ,  but  I  tend not  to  turn on and 

look at  the media and everyth ing that  is  going  in  my 

preparat ion,  but  the A1 statement  is  a l l  over  socia l  media  

and on that  aspect .  

 One th ing about  the aff idavi t ,  i t  conta ins the name 

of  the compla inants,  and I  have my concerns that  that  20 

par t icu lar  A1 statement  is  an exhib i t  and i t  is  a  statement  

that  i s  going  to  be  presented in  cour t ,  and I  am a b i t  

concerned.   And that  is  why I  want  to  br ing i t  to  Chai r 's  

at tent ion  that  I  am not  too sure whether  there are fu r ther  

documents in  th is  case f i le  that  i s  a lso going to be  f l ighted 
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out  there in  the publ ic  domain when the  case current ly  i s  

before Court .    

 That  is  just  my concern.   And therefore,  yesterday,  I  

sa id I  am here to  assist  the Commission t o seek the t ruth,  

but  at  the same t ime,  I  have to be  caut ious that  the  mat ter  

is  before a presid ing off icer  in  cour t  and these wi tnesses 

and mysel f  wi l l  have to test i fy.   These are my concerns.   

Thank you,  Chai r.    

CHAIRPERSON :    Thank you,  Colonel .  

ADV SELLO SC :    Thank you,  Cha i r.   I  hear  the wi tness 's 10 

concerns.   My concern is  I  am not  c la r i f ied as to  exact ly  

what  the wi tness is  ra is ing because IDAC's  counsel  i s  

present .   And what  I  th ink I  deduce f rom what  he says is  

that  we should not  d ig in to th is  par t icu lar  docket  because i t  

is  before Court .   We are back to that  sub jud ice  i ssue.   This 

par t icu lar  docket  is  not  the one that  I  ind icated we had 

agreed would be t reated wi th  caut ion because that  

par t icu lar  docket  i s  s t i l l  under invest igat ion.    

CHAIRPERSON :    Which is  docket  number th ree,  as I  

understood yesterday …[ intervenes] .  20 

ADV SELLO SC :    Yes,  and …[ intervenes] .   

CHAIRPERSON :    There is  one,  two,  no problem,  and then 

number three.    

ADV SELLO SC :    In  fact ,  i t  is  number four.    

CHAIRPERSON :    Okay.  
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ADV SELLO SC :    There  are  four  o f  them.  One and two are 

unre lated dockets .   This par t i cu lar  one we are deal ing wi th 

and docket  four  concern about  the same facts or  a r ise f rom 

the same facts and I  th ink i t  is  common cause that  they 

concern General  Khumalo.    

 So docket  four,  the wi tness touched on i t  very 

br ie f ly  yesterday,  and that  i s  the  docket  that  carr ies  th is  

par t icu lar  caut ion that  because that  one is  s t i l l  under  

invest igat ion,  we should t read carefu l ly.   This current  

docket  is  the one,  the charges for  w hich General  Khumalo 10 

and other  members of  the panel  were ar rested,  have 

appeared in  cour t ,  are on bai l .    

 And we conf i rmed that  there are no fur ther  

invest igat ions in  that  mat te r.   The docket  in  i ts  ent i re ty has 

been fu l ly  d isc losed to the accused to prepare for  the  

cr iminal  t r ia l .   I t  was on that  basis  that  i t  was decided that  

they wi l l  not  pursue the conf ident ia l i ty  r ights insofar  as th is  

par t icu lar  docket  i s  concerned.    

 So i f  that  i s  where we landed yesterday,  that  we wi l l  

not  apply conf ident ia l i ty  to  th is ,  how I  understand the  20 

wi tness,  the wi tness is  ra is ing a sub jud ice  po int ,  p recise ly 

the point  that  IDAC yesterday said i t  was no longer  

pursuing.   That  i s  why I  say how to deal  wi th  i t  perhaps,  I  

would requi re to  get  a bet ter  understanding because now I  

am in a space where the wi tness is  rev iv ing an appl icat ion 
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that  has been d isposed of  on the basis as we ment ioned to 

the Chai r  yesterday and he p laced on record.  

 So is  he reassert ing the sub jud ice  ru le  to  th is  

docket?  I f  not ,  is  he invoking the  r igh t  to  conf ident ia l i ty  to  

th is  par t icu lar  docket ,  in  which event  then we would have to  

have a fu l l -b lown argument  as to  why conf ident ia l i t y  

at taches to th is  document .   But  at  the same t ime,  i t  i s  unfa i r  

for  me to have that  debate wi th a wi tness because i t  is  a  

legal  debate in  c i rcumstances where i t  is  represented.   So 

maybe Mr  Bodlan i  would l i ke to  come in and expla in where  10 

we land.   Do we reopen that  app l icat ion fo r  a rgument  or  

what  do we do?  Thank you.    

COLONEL PADAYACHEE :    Chai r  …[ intervenes] .  

CHAIRPERSON :    Thank you,  thank you,  Ms Sel lo .   Colonel ,  

I  was going to inv i te  Mr Bodlani  to  be the person who 

addresses us on th is  i ssue.   I  do not  know whether  before 

ra is ing the issue you had a ler ted  h im to the fact  that  you 

were going to be ra is ing the issue.   I  do not  know.   Perhaps 

le t  me hear f rom Mr Bodlani .    

ADV BODLANI SC :    Thank you,  Chai r.    20 

CHAIRPERSON :    Yes.  

ADV BODLANI SC :    I  do not  understand the concern ra ised 

by the wi tness to be an inv i ta t ion to the opening of  a  debate 

that  we have had wi th ou r  co l league and have c losed i t  in  

the manner that  we have.   Indeed,  I  gave counse l  before  
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these proceedings resumed th is  af ternoon.   The concern,  as 

I  understand i t ,  is  the documents being made publ ic .   I  th ink  

i t  is  the f l ight ing  of  the documents,  not  that  quest ions on 

the document  cannot  be asked.   That  is  not  what  was 

referred to me by the wi tness.    

 So h im being asked quest ions on the documents,  i t  

is  something that  he accepts has got  to  happen because 

otherwise we would be h inder ing  th is  Commission f r om 

doing the very dut ies that  i t  has to d ischarge.   But  h is  

concern was,  as ind icated to me,  the documents now being 10 

avai lab le out  there in  c i rcumstances where  some people are 

st i l l  go ing to deal  wi th  them in court .   That  is  what  was 

re layed to me.   Not  that  our  co l leagues should not  ask h im 

quest ions about  the documents.  

CHAIRPERSON :    A l l  r ight .   I f  some of  the quest ions,  

because I  heard the Colonel  even refer  to  names of  people,  

there is  names that  may be appear ing on the documents.   

How should the documents  be t rea ted?  Should there be a 

need to refer  to  the names in  a context  where i t  is  qui te  

c lear  that  that  is  based on the content  of  the documents?  20 

How are we supposed to deal  wi th  i t?    

ADV BODLANI SC :    I t  is  a  d i f f icu l t y.   I  have t r ied to 

consider  i t  wi th  my col league,  Mr . . . [ ind ist inct ]  but  we could 

not  come up wi th  a mechanism because,  indeed,  one cannot 

say th is  i s  a l inear  process where  one can put  a b lanket  
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s tatement  and say there shal l  not  be reference to names.   

There are going to be c i rcumst ances where the context  

suggests that  reference must  be made to a par t i cu la r  name.    

 For  instance,  i f  one speaks about  the A1 statement ,  

for  instance,  somebody deposed to i t ,  i t  is  there.   And one 

is  not  going to be able to  speak about  the A1 document  

wi thout  speaking about  the person who deposed to i t  

…[intervenes] .  

CHAIRPERSON :    And somet imes even the poin t  being 

made may only make sense i f  spec i f ic  reference is  made to  10 

the person.    

ADV BODLANI SC :    Indeed,  indeed.  

CHAIRPERSON :    Ja.  

ADV BODLANI SC :    The A1 statement  being,  for  instance,  

a case in  point .   I  am in the hands of  the Commissioners,  

real ly.   There is  no mechanism that  we could come up wi th  

as to how do you deal  wi th  c i rcumstances such as th is ,  

especia l l y,  for  ins tance,  the  docket  that  we are deal ing wi th.   

We know that  i t  has been d iscovered.   I t  is  out  there.   The 

accused have had access to i t .  20 

CHAIRPERSON :    I f  I  may ask what  –  is  th is  the same one?  

Is  th is  the same one we deal t  wi th  yesterday?   

ADV SELLO SC :    Conf i rm,  Chai r,  i t  is .    

CHAIRPERSON :    Ja.   What  Ms Sel lo  has done is  to  refer  to  

page 61 thus fa r,  or  681,  I  am sorry.   681.  
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ADV SELLO SC :    681,  cor rect ,  yes.  

CHAIRPERSON :    Yes.   And we have been deal ing wi th th is  

document  backwards and forwards.   So I  do not  qui te  

understand how the issue ar ises a l l  o f  a  sudden today.   

There is  the Co lonel 's  concern.   I  know i t  is  not  your  

concern,  the Colonel 's  concern .   We deal t  w i th  th is  

document  backwards and fo rwards yesterday,  and we 

referred to –  was i t  in  th is  one?  Yes,  there is  refer ence to  

names here.    

 But ,  o f  course,  in  paragraph 3,  tha t  is  reference to  10 

the people that  were being invest igated.   But  wi th  regard to 

just  th is  one document ,  I  do not  qui te  get  i t  what  the issue 

would be or  what  the concern would be.    

ADV BODLANI SC :    I  fo l low you,  Chai r,  because insofar  as  

the document  tha t  appears at  page 681,  to  the extent  that  

we went  in  and out  of  i t  yesterday and ment ioned names,  

there is  no undoing that .  

CHAIRPERSON :    Yes.    

ADV BODLANI SC :    There is  no tak ing back,  for  instan ce,  

reference to a Mr Adams.    20 

CHAIRPERSON :    Yes.  

ADV BODLANI SC :    So,  I  do understand what  you are  

put t ing to me,  that  how does i t  ar ise,  because i t  is  not  a 

new document .    

CHAIRPERSON :    Yes.    
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ADV BODLANI SC :    I ,  again,  understood that  concern,  

perhaps,  even though I  am not  able to  proffe r  to  you a 

so lut ion to the concern.   To be refer r ing to not  necessar i l y  

th is  document ,  but  fur ther  document ,  but  your  concern is  

where context  d ic tates that  reference must  be made to a 

par t icu lar  name,  how does the C ommission deal  wi th  i t?   I  

am not  able to  proffer  assistance,  unfor tunate ly,  to  you.  

CHAIRPERSON :    Ja.  

ADV BODLANI SC :    But  insofar  as the document  before  

you now,  i f ,  fo r  the lack of  a  bet te r  word,  damage has been 10 

done,  damage has been done,  there is  no undoing i t  now.    

CHAIRPERSON :    Thank you,  Mr Bodlani .   I  do not  know i f  

you want  to  respond.  

ADV SELLO SC :    Yes.  

CHAIRPERSON :    My inc l inat ion is  to  ru le that  we cont inue 

as we d id  yesterday.   We are not  ta lk ing  about  any other  

document .   I t  is  a  docum ent  that  we engaged wi th at  length,  

you,  my co-Commissioners,  and me.   We deal t  wi th  the 

document  at  length.   So I  just  do not  fo l low what  the 

concern should cer ta in ly  be.    20 

ADV SELLO SC :    I  would agree,  Chai r,  on the basis that  

the Chai r  posi ts  that  the horse technica l ly  has bol ted on 

th is  par t i cu lar  document ,  but  I  have a b igger concern.   

There are a lo t  o f  documents  in  tha t  par t icu la r  docket  I  want  

to  deal  wi th ,  and that  is  the quest ion that  I  need addressed.   
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Is  the sub jud ice  ru le  going to apply to  them?  Is  

conf ident ia l i t y  being asserted over  those documents?  And 

i f  so,  I  need to know how they are in tended to be t reated.    

CHAIRPERSON :    Perhaps le t  me ask th is  quest ion  of  Mr 

Bodlani .   Mr Bod lani ,  i t  is  so,  as Ms Sel lo  says,  that  th is  

par t icu lar  docket  does not  fa l l  o r  is  not  the one about  which 

we were to ld yesterday.   There must  be caut ion in  deal ing 

wi th i t .   This document  fa l l s  under  the f i rs t  category,  which 

is  those dockets wi l l  be  deal t  wi th  as the Evidence Leader 

p leases,  as  i t  were.   I  am put t ing i t  very loosely.   No issue,  10 

no concern about  that  category of  dockets.    

ADV BODLANI SC :    And I  s tand by the representat ions that  

were made here on day one.    

CHAIRPERSON :    Yes.   So no issue about  th is  speci f ic  

docket .   I t  fa l ls  under the category  in  respect  of  which you 

said no issue there.    

ADV BODLANI SC :    Maybe I  should star t  here .   The 

d i f f icu l ty  we have is  we represent  an inst i tu t ion that  has 

lawyers in  i t  and there is  obviously going to be  vary ing  

v iews here and there,  regard less of  the coun sel  that  one 20 

g ives.    

CHAIRPERSON :    Yes.  

ADV BODLANI SC :    But  insofar  as what  we presented here 

on day one as to the t reatment  of  the documents,  we stand 

by that .   The documents,  in  our  v iew,  that  a re affected by  
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the sub jud ice  ru le  are as ident i f ied by the  Evidence Leader.   

That  remains the posi t ion.   We stand by that .    

CHAIRPERSON :    But  you agree that  th is  one is  because 

there was a separat ion of  the documents.   There was one 

document  in  respect  of  which we were to ld caut ion  must  be 

exerc ised.    

ADV BODLANI SC :    Indeed.  

CHAIRPERSON :    Docket ,  I  th ink I  sa id documents,  docket .   

And there was just  one.   And the rest ,  there was no issue 

there and I  ca l led  upon you to conf i rm and you d id.    10 

ADV BODLANI SC :    Indeed.  

CHAIRPERSON :    So …[ intervenes] .  

ADV BODLANI SC :    And I  s tand by that  conf i rmat ion.    

CHAIRPERSON :    Ja,  that  is  how we should deal  w i th  i t .   I f  

th is  fa l ls  under the category in  respect  of  which there is  no 

issue,  le t  us deal  wi th  i t  on that  basis.   And i t  should not  

mat te r  whether  IDAC has la wyers,  as  Mr  Bodlani  sa id.   That  

should not  mat te r.   Thing is ,  when Mr Bodlani  came,  we 

assumed that  he  had inst ruct ions.   And based on those 

inst ruct ions,  he adopted the posi t ion that  he d id on  the f i rs t  20 

day of  the hear ing.   And we should  proceed.    

ADV BODLANI SC :    On that  basis?   

CHAIRPERSON :    Yes,  a long those l ines.  

ADV SELLO SC :    For  avoidance of  doubt ,  Chai r,  and just  to  

be c lear,  we are proceeding wi th the docket  on the basis as 
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we concluded yesterday morning.    

CHAIRPERSON :    Yes.    

ADV SELLO SC :    So no conf ident ia l i ty  at taches.   There are 

no rest r i c t ions to what  I  can ext ract  publ ic ly  f rom that  

docket .   That  i s  very key.    

CHAIRPERSON :    Yes,  yes.  

ADV SELLO SC :    Because our  hear ings are  publ ic ,  

anyth ing that  is  vent i la ted in  th is  room must  be done so  

publ ic ly.   That  inc ludes f l ight ing the documents tha t  is  par t  

o f  the publ ic  hear ings,  unless conf ident ia l i ty  is  asser ted in  10 

terms of  Rule 10(4) .   So we cannot  be between seats.   And 

as I  understand Mr Bodlani ,  I  th ink I  agree wi th h im that  we 

had a decis ion  yesterday.   There are no rest r i c t ions 

absolute ly  on th is  docket ,  except  the usual  POPI  Act .   Yes.  

 Otherwise,  we deal  wi th  i t  as i t  is  necessary.   That  

is  how I  s t ructured how I  am deal ing wi th the test imony of  

th is  wi tness.   The wi tness seems to want  to  backpedal  that  

and assert  some level  o f  conf ident ia l i ty  wi thout  necessar i l y  

invoking Rule 10(4)  in  i ts  ent i re ty.   So i f  that  is  where we 

land and IDAC's  counsel  and I  are c la r i f ied as  to the  20 

posi t ion regard ing th is  par t i cu lar  docket ,  then perhaps I  wi l l  

ca l l  upon the Cha i r  to  expla in to  the wi tness.    

CHAIRPERSON :    Ja.   I  th ink based on what  Mr Bodlani  

sa id,  the issue is  resolved.   I  wi l l  just  say,  pure ly as a 

mat ter  of  cour tesy to the Co lonel ,  you have legal  
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representat ion.   I f  you have issues or  concerns,  you should 

ra ise them wi th your legal  representat ives before we come 

in so that  submissions are  made by your legal  

representat ives.   We cannot  have a s i tuat ion where you 

address us on legal  i ssues when your legal  representat ives 

are here.    

 So f rom where I  am s i t t ing,  the issue is  resolved 

and th is  i s  not  anyth ing  new.   I t  i s  on the  basis of  what  was 

agreed yesterday and I  would assume that  you were  par t  o f  

the agreement  or  you or  IDAC gave inst ruct ions in  that  10 

regard.   So f rom where I  am s i t t ing,  the ru l ing is  that  we 

proceed.    

COLONEL PADAYACHEE :    Chai r,  may I  respond?   

CHAIRPERSON :    Al l  r ight ,  le t  me …[ intervenes] .  

COLONEL PADAYACHEE :    Thank you,  Chai r.   Let  me set  

the record st ra igh t  f i rs t ,  Chai r.    

CHAIRPERSON :    Yes.    

COLONEL PADAYACH EE :    We are here for  a purpose and 

that  is  to  assist  the Commission.  

CHAIRPERSON :    Yes.    20 

COLONEL PADAYACHEE :    And to  get  down to the t ruth of  

what  i s  there.    

CHAIRPERSON :    Yes.  

COLONEL PADAYACHEE :    When my concerns have been 

re layed to counsel ,  they are aware.   My concerns was a lso  
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dur ing the consul tat ion process g iven to the Evidence 

Leader,  and that  was that  the mat ter,  the docket  is  current ly  

before Court .   So what  I  want  to  say,  I  do not  want  to  come 

across l i ke we want  to  h ide anyth ing.    

 So when we star ted the process yesterday,  there  

was no problem and I  sa id,  Chai r,  i f  you wi l l  remember,  I  

wi l l  be guided by you because as the Chai r,  you wou ld know 

where the docket ,  ent ry  in to the docket  has been,  you know.   

We wi l l  probably have pre judice in  i t .    

 My concern is  that  the A1 statement  was f lagged 10 

and i t  was posted a l l  over  socia l  media.   So we have deal t  

wi th  the A1 yesterday and the  quest ions that  were asked 

there,  which I  responded to uncomfor tably.   But  the main  

th ing is ,  what  other  document s are going to be  

…[intervenes] .  

CHAIRPERSON :    How these documents get  onto that  

p lat fo rm has everyth ing to do wi th the fact  that  they are 

being f l ighted,  and they are being f l ighted because no 

conf ident ia l i t y  a t taches to them.  That  was our  

understanding.   That  was what  was said at  the beginning of  20 

the proceedings yesterday,  and they were deal t  wi th  fu l ly  in  

open session yesterday.    

 So I  would not  understand why there should  

suddenly be an issue just  because they happen to  be out  

there on that  p lat form.   That  i s  socia l  media.   We have no 
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cont ro l  over  that .   Once they are publ ic ,  they are f l ighted 

here,  people can grab them and do wi th them whatever they 

wi l l .    

COLONEL PADAYACHEE :    Yes.  

CHAIRPERSON :    So you e i ther  c la im conf ident ia l i ty  and 

say the documents should not  be  f l ighted,  which has not  

been done here.   There has been agreement  that  they can 

be f l ighted publ ic ly,  they can be deal t  wi th  publ ic ly.   So,  or  

you could have said,  no,  no,  no,  they should not  be,  I  am 

c la iming conf ident ia l i ty  fo r  A,  B,  C,  D reasons,  and then the  10 

Commission  would decide whether  or  not  i t  agrees wi th 

what  you say.   That  is  not  what  happened.   So I  cannot 

understand why a t  th is  la te hour you should be ra is ing the 

issue that  you are ra is ing just  because you happen to see 

the documents on socia l  media.   I t  cannot  be.    

COLONEL PADAYACHEE :    I  understand,  Chai r.    

CHAIRPERSON :    Yes.  

COLONEL PADAYACHEE :    But  what  I  am saying  is  that  

…[intervenes] .   

CHAIRPERSON :    Can we p lease move on?  I f  you want  us 20 

to adjourn,  I  can g ive yo u f ive minutes for  you to adjourn.   

We cannot  be addressed by your legal  representat ives and 

by you on a legal  quest ion which should have been resolved 

between you and your legal  representat ives.    

COLONEL PADAYACHEE :    May I  g ive …[ intervenes] .  
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CHAIRPERSON :    You g ive inst ruct ions.   You g ive 

inst ruct ions to your legal  representat ives.   We cannot  have 

you –  Mr Bodlani  has said there is  no issue wi th th is .   You 

are suggest ing that  there is  an issue.   What  do we do?  Do 

we reach a decis ion between cont radicto ry posi t ions p laced 

before us by you on the one hand,  and by your legal  

representat ives on the  other  hand?  That  i s  the most  

awkward s i tuat ion  I  have ever  seen.   I f  you want  us,  we can 

go out  fo r  f ive minutes and come back once we have been 

to ld to  come back.  10 

COLONEL PADAYACHEE :    Could I  request  that  

adjournment  fo r  f ive minutes,  p lease?   

CHAIRPERSON :    Yes.   We wi l l  come back when we are to ld 

to .   Let  us adjourn.  

COLONEL PADAYACHEE :    Thank you,  Chai r.  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON :    Mr Bodlani?  

ADV BODLANI SC :    Chai r,  thank you very much for  the 

indulgence,  i t  is  much appreciated.   We went  beyond the 20 

f ive minutes that  we had requested.   An apology th is  t ime is  

to  come f rom th is  s ide of  the table,  we apologise for  that .   

We have had t ime wi th Mr Padayachee and expla ined how 

the process works .    

 In  fact ,  i t  was not  the f i rs t  t ime tha t  we d id so.   He 
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understands why we are cur rent ly  where we are.   There is  

no d ispute about  the fact  that  the docket  in  issue is  wi th  the 

accused.   Nobody knows  what  he is  doing wi th i t .   Nobody 

knows to whom has he revealed whatever content  is  there,  

and we have t r ied  to expla in those concepts to  h im and how 

they impact  th is  p rocess and why i t  is  not  avai lab le to  c la im 

conf ident ia l i t y  sub jud ice  and so on.   He is  ready to test i fy  

and he is  going to answer quest ions that  are put  to  h im on 

the docket .   Thank you.    

CHAIRPERSON :    Thank you,  Mr Bodlani .    10 

ADV SELLO SC :    And I ,  too,  must  extend my grat i tude to 

my col league,  Mr  Bodlani .   I  am happy that  we could at  

least  f ind common ground on th is  i ssue.   I t  wi l l  fac i l i ta te our  

going forward.   I t  is  a  p i ty  that  we have lost  the t ime we 

have had,  But  I  be l ieve that  going forward,  i t  wi l l  be a 

smoother  run now that  these issues are c la r i f ied.   Thank 

you,  Chai r.   Mr Padayachee,  I  must  thank you as wel l  fo r  

engaging wi th your legal  representat ives and for  fac i l i ta t ing 

that  we reach the point  that  we have.   Thank you.    

COLONEL PADAYACHEE :    Thank you,  Counsel .   As I  20 

ind icated,  we want  to  work together  and to coopera te,  but  I  

cannot  keep something ins ide when i t  comes to the 

wi tnesses.   I  had to lay i t  down,  but  I  understand now,  

Chai r,  and we can carry on.    

CHAIRPERSON :    Thank you.    
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ADV SELLO SC :    Thank you so much.   I  had said we wi l l  

s ta r t  a t  CJC377,  which wi l l  be in  your  Fi le  3,  s ta r t ing at  

page 681.   That ,  as I  ind icated,  is  the A1 statement  in  th is 

mat ter  that  we engaged wi th yesterday.    

COLONEL PADAYACHEE :    F i le?  

ADV SELLO SC :    F i le  3.   You found i t?  

COLONEL PADAYACHEE :    Yes.  

ADV SELLO SC :    Thank you.   And I  t h ink i t  i s  necessary  

that  perhaps I  g ive you a sense of  where our  engagement  

today,  unt i l  i t  ends,  where I  am t ry ing to get  to  so that  the  10 

Commissioners can have the r ight  understanding and to 

draw conclusions that  they wi l l  in  t ime do so on the basis of  

fact .   So I  b r ing us to th is  document ,  because for  purposes 

of  your  invest igat ion,  th is  is  the star t  po int .   Do you conf i rm 

that?   

COLONEL PADAYACHEE :    Yes,  Chai r.    

ADV SELLO SC :    Thank you.   So we wi l l  be looking at  

where you star ted up to where you en ded wi th General  

Khumalo,  Genera l  Lushaba,  and Madondo being cr iminal ly  

charged.   So those are the two end points.   Then we wi l l  20 

work through the steps unt i l  we get  to  the end.   That  is  the 

u l t imate purpose of  the next  exerc ise.  

 So then i f  we,  on  th is  document ,  on CJC373,  i f  you 

could turn to  page 683.   You are now 681.   Just  go to 683 

and we looked at  th is  document  yesterday,  and we agreed 
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that  the issues ra ised in  the A1 are in  t ru th at  paragraph 2 

and paragraph 3.   Because paragraph 1 in t roduces who the  

deponent  is ,  and paragraph 4 conta ins the v iews expressed 

by the deponent  insofar  as the contents of  2  and 3 are  

concerned.   And the last  one just  s imply conf i rms that  he 

does not  have an object ion to tak ing the oath.   So the 

middle of  th is  document  i s  2 and 3.    

 My reading,  and I  want  to  test  wi th  you,  i s  

paragraph 2 as couched,  which speaks of  involvement  of  

these h igh-ranking pol ice  off i c ia ls  in  the manipula t ion of  10 

promot ional  and secur i ty  vet t ing processes to unduly  benef i t  

a  c iv i l ian person.   My read ing of  that  is  that  i t  speaks to  

potent ia l  c r iminal  act iv i ty.   Would you agree wi th me?    

COLONEL PADAYACHEE :    I t  is  cor rect .  

ADV SELLO SC :    Then I  go to paragraph 3.   Paragraph 3  

speaks to h ighly sk i l led and qual i f ied senior  pol i ce off icers  

who appl ied for  the post  being  over looked by the CI  

management  who favoured Ms Mokwele over  them.   

COLONEL PADAYACHEE :    Cor rect .    

ADV SELLO SC :    Now,  I  analyse that  to  be def in i te ly  not  20 

cr iminal ,  based on the facts stated there.   I t  sounds more  

l ike a HR compla in t .   Would you agree wi th me?   

COLONEL PADAYACHEE :    I  agree …[ intervenes] .  

ADV SELLO SC :    Or do you consider  those a l legat ions to  

point  to  c r iminal  conduct?   
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COLONEL PADAYACHEE :    Yes.    

ADV SELLO SC :    P lease.  

CHAIRPERSON :    I  wanted you to p lease star t  because you 

spoke over  each other.    

ADV SELLO SC :    Okay.   We are now in paragraph 3.   We 

have agreed as to the a l legat ions in  2,  what  they potent ia l l y  

point  to .   I  say,  f rom what  is  in  2,  that  points to  potent ia l  

cr iminal  conduct .    

COLONEL PADAYACHEE :    That  is  correct ,  Chai r.    

ADV SELLO SC :    Okay.   Then I  turn my at tent ion to 10 

paragraph 3.   I  say:  

“The deponent  states that  he was 

in formed that  there were severa l  h ighly  

sk i l led and qual i f ied senior  pol ice o ff icers  

who appl ied fo r  the post  but  were  

over looked by the management  who 

favoured Ms Mokwele over  them.”  

Now,  I  say my in terpretat ion o f  that  is  th is  par t i cu lar  

paragraph speaks more to HR issues regard ing promot ions 

and appointments and does not  suggest  any cr iminal  20 

conduct  as worded.   I  am checki ng whether  that  is  your  

understanding,  or  do you see cr iminal  conduct  in  paragraph 

3?   

COLONEL PADAYACHEE :    When you look at  paragraph 3 

in  iso lat ion,  i t  ta lks about  i t  is  l i ke an HR,  somebody that  
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d id  not  get  promoted or  was over looked for  promot ion.   

Paragraph 3 only.    

ADV SELLO SC :    Yes.  

COLONEL PADAYACHEE :    But  when you take paragraph 2  

and paragraph 3  and you put  i t  together,  i t  f lows f rom 

paragraph 2 that  something took p lace and as a  resul t ,  

people that  were  more qual i f ied d id not  get  that  par t i cu lar  

post .   But  when you look at  paragraph 2,  paragraph 2 is  

te l l ing you that  there is  possib le cr iminal i ty  here.    

ADV SELLO SC :    Yes.  10 

COLONEL PADAYACHEE :    Paragraph 3 is  just  something 

that  f lows out .   I t  is  not  so much of  a focus because i t  is  

o ther  people that  d id not  get  p romoted.   This is  not  about  

other  people that  d id not  get  promoted.   This i s  more about  

cr iminal  conduct  in  paragraph 2,  possib le c r iminal  conduct .    

ADV SELLO SC :    I  see where you are going wi th th is ,  but  I  

would l ike to  draw you r at tent ion to the wording.   Paragraph 

3 speaks to people being over looked.  

COLONEL PADAYACHEE :    That  is  correct .    

ADV SELLO SC :    So,  you understand paragraph 3  to mean 20 

that  what  is  conta ined in  paragraph 3 is  a consequence of  

paragraph 2 and that  cannot  be because they were 

over looked.   I t  is  not  l ike they d id  not  get  the posi t ion as a 

resul t  o f  the manipulat ion of  promot ion and secur i t y  vet t ing.   

Is  that  how you –  you say i t  is  a  consequence?   
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COLONEL PADAYACHEE :    Chai r,  when I  look at  i t ,  okay,  

there is  an appointment  and th is  appointment  here  stands 

out  that  there is  possib le cr iminal  conduct  here  on what  I  

am get t ing out  of  here.   But  wi th  the appointment ,  a l l  these,  

the appointment ,  the other  people that  appl ied,  what  the 

whole th ing was about  is  an a l legat ion of  the  person here  

being cr iminal i t y  in  the appointment  of  an appl icant .    

 So,  that  is  why I  would not  separate the 3 f rom 2.   I  

wi l l  take them al l  for  purposes o f  the a l legat ion so that  

when I  look at  th is  and I  s tar t  to  prepare mysel f ,  I  a m 10 

request ing documentat ion.   The documentat ion that  I  wi l l  

request  is  a l l  the documentat ion  in  respect  of  the post  

together  wi th a l l  the appl icants,  a l l  who appl ied for  the post .   

So,  that  is  why I  take 3,  what  2,  because when I  do my 

invest igat ion process,  I  am going to request  documentat ion  

for  the appointment .    

ADV SELLO SC :    Then on your understanding,  we read 2  

wi th 3 to  conclude that  there was cr iminal  conduct  that  

resul ted in  what  a t  f i rs t  b lush might  seem to be a pure ly HR 

issue.  20 

COLONEL PADAYACHEE :    Yes.  

ADV SELLO SC :    Would that  be a fa i r  summary?   

COLONEL PADAYACHEE :    Yes.    

ADV SELLO SC :    But  the cr iminal  e lement  is  there and the 

st ing is  in  paragraph 2.    
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COLONEL PADAYACHEE :    Yes.   Chai r,  just  to  make sure,  

i f  you look at  paragraph 3 on i ts  own iso lated,  i t  is  HR.   But  

when you put  i t  together  wi th your paragraph 2,  i t  f lows 

f rom your paragraph 2 because i t  is  not  one person.   I t  is  

o ther  people that  appl ied for  the post  too as wel l  that  you 

are br ing ing together  now when you conduct  your  

invest igat ion.    

 I t  means that  I  am not  going  to ask for  the  

appointment  par t i cu la rs of  the appl icant .   I  am going to ask 

for  the whole process,  i f  I  am coming across more c lear.   10 

When you look a t  paragraph 3 jus t  a lone,  i f  there was no 

paragraph 2,  i t  is  HR.    

ADV SELLO SC :    Can we path and land here?  I t  would 

appear at  f i rs t  reading to be an HR issue wi th some 

elements of  c r iminal  conduct .   Would that  be fa i r?  Or i s  i t  

both together  is  cr iminal?  I  have no par t i cu la r  p re ference.   

I  just  want  to  have your understand ing.    

COLONEL PADAYACHEE :    For  me,  paragraph 2 is  an  

a l legat ion of  c r iminal i ty.  

ADV SELLO SC :    Yes.   Okay.   Then we star t  wi th  th is  c r ime 20 

that  you see in  paragraph 2.   We know where we land 

because we land in  your  submit t ing an aff idavi t  in  support  o f  

an appl icat ion for  a warrant  of  ar rest .   Now that ,  

Commissioner  Baloyi ,  i s  in  Fi le  6.   That  is  the  aff idavi t  that  I  

could not  f ind in  the hardcopy f i les but  only  on my 



     15 JULY 2026 – DAY 140 

Page 113  o f  163  

 

 

e lect ronic vers ion .   I t  is  Fi le  6,  p lease,  at  page 2373.   Yes,  

Commissioner?   

ADV BALOYI SC :    Before you star t  wi th  th is  document ,  le t  

me just  ask something about  paragraph 2.    

ADV SELLO SC :    Yes.   2373.    

ADV BALOYI SC :    Colonel?  Colonel  Padayachee,  I  am 

here.    

COLONEL PADAYACHEE :    Sor ry,  Commissioner.    

ADV BALOYI SC :    Yes.   Before you get  to  th is  2373,  le t  me 

just  c lar i fy  something about  what  you were d iscuss ing now 10 

wi th Ms Sel lo .  

COLONEL PADAYACHEE :    Sure.    

ADV BALOYI SC :    In  that  paragraph 2 of  the A1 statement ,  

what  do you say,  and I  need you to say th is  and tha t  and 

that ,  what  do you say is  the offence const i tu tes a cr ime in  

that  paragraph 2?   

COLONEL PADAYACHEE :    Commissioners,  Chai r,  

Commissioners,  these unlawfu l  appointments,  i t  is  not  

something uncommon,  but  what  people do not  understand is  

that  when you appoint  somebody and you g ive  them a 20 

grat i f icat ion,  the g iv ing of  that  appointment  or  employment  

and the receiv ing  of  that  employment  amounts to  cor rupt ion  

in  terms of  the Corrupt  Act iv i t ies Act .    

ADV BALOYI SC :    Okay.   You are moving too fas t  here.   

You are want ing to enter  a d iscussion that  i s  s t i l l  go ing to  
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happen.    

COLONEL PADAYACHEE :    Yes,  yes,  yes.  

ADV BALOYI SC :    We wi l l  s t i l l  get  to  that  top ic.   I  am 

looking at  paragraph 2,  and th is  is  the paragraph in  the 

document  that  gets you star ted,  r ight?  That  is  what  you 

have received.   So you proceed wi th your invest igat ion 

based on what  you receive in  th is  paragraph,  and I  am 

asking fo r  you to now engage in  an  invest igat ion looking at  

th is  paragraph 2,  and I  am going to point  out  cer ta in th ings 

and see whether  i s  that  what  you consider  to  be a cr ime.    10 

 So the deponent ,  Mr Adams,  says that  the  

a l legat ions re late to  cer ta in h igh - ranking pol ice  off ic ia ls  

being involved in  manipulat ing promot ional  and secur i t y  

vet t ing process to unduly benef i t  a  person,  a c iv i l ian.   So I  

am t ry ing to f ind out  f rom you,  d id you consider  the cr ime to 

be the undue benef i t ,  one?  Two,  i t  is  a  cr ime because they 

are benef i t ing a c iv i l ian.   I t  is  a  c r ime because she had no 

pr ior  pol i c ing exper ience.   I t  is  a  c r ime that  she had no 

management  exper ience.  

 I  am t ry ing to bear i t  down so that  I  understand 20 

what ,  in  fact ,  d id  you consider  to  be the cr ime that  then 

resul ts  in  you apply ing for  the warrant  that  you are going to 

be d iscussing.    

COLONEL PADAYACHEE :    Commissioner,  when you look at  

i t ,  you do not  just  look at  i t  because she is  a c iv i l ian or  
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anyth ing.   I  look at  i t  that ,  in  the c i rcumstances of  what  is  

here,  the a l legat ion,  that  a person has been appo inted or  

g iven an employment  wi th,  you know,  fo r  a bet te r  word,  has 

been appointed i r regular ly,  a l though the i r regular i t y  comes 

up l i ke HR type of  a th ing.   So you are looking  at  the  

appointment  of  a  person f rom BMW, f i rs t  o f  a l l ,  and 

…[intervenes] .  

ADV BALOYI SC :    Is  that  par t  o f  the problem?  That  ends 

my quest ion.   Is  par t  o f  the problem that ,  and you can l is t  

the others.   I  just  want  to  make sure that  we are  on the  10 

same page.   Par t  o f  the problem that  const i tu tes th is  

offence wi th other  facts is  they are appoint ing someone 

f rom an external  company.    

COLONEL PADAYACHEE :    Yes.  

ADV BALOYI SC :    We do not  need to ment ion the name.  

COLONEL PADAYACHEE :    Yes,  yes.   I  th ink the f i rs t  th ing  

is  that  i t  is ,  le t  us star t  wi th  the  star t ing point .   This is  

Cr ime Inte l l igence.   This is  a specia l ised component .   I t  is  a  

component  that  I  have exper ience in  and where  I  have 

worked,  and i t  is  Cr ime Inte l l igence and appoint ing a 20 

c iv i l ian or  a person f rom the outs ide Cr ime Inte l l igence in to,  

le t  us leave c iv i l ian,  appoint ing a person outs ide  Cr ime 

Inte l l igence in to a  h ighly specia l ised envi ronment .  

 So these are the  smal l  f lags that ,  you know,  that  

comes to my not ice.   So that  i s  the f i rs t  one tha t  I  can 
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expla in to  you.   And when you look at  the  Cr ime 

…[intervenes] .  

ADV BALOYI SC :    But  you are not  saying that  is  a  cr ime.   

Are you saying the fact  –  because remember,  I  am st i l l  

t ry ing to understand what  is  the cr ime that  gets you star ted 

or  the a l legat ion of  a  cr ime that  ge ts you star ted to conduct  

an invest igat ion.   Are you,  f rom what  you have said now,  

are you saying i t  is  a  cr ime that  they are –  i t  is  an ind icat ion  

of  a  c r ime that  they have appointed someone f rom outs ide?   

COLONEL PADAYACHEE :    No.    10 

ADV BALOYI SC :    Okay.  

COLONEL PADAYACHEE :    We are just  ta lk ing about  the  

appointment  as a whole,  whether  i t  is  f rom outs ide,  whether  

i t  is  f rom ins ide ,  the unlawfu l  appointment  of  a  person,  

which fo r  me …[ in tervenes] .  

ADV BALOYI SC :    Okay,  at  th is  po int  …[ intervenes] .  

COLONEL PADAYACHEE :    Ja,  that  i s  the point ,  the  

unlawfu l  appointment  …[ intervenes] .  

ADV BALOYI SC :    Okay,  our  language is  very impor tant .   

The appointment  is  not  yet  set  as ide as mat ters  stand,  20 

r ight?  I t  has not  been dec lared unlawfu l  yet ,  the  

appointment .  

COLONEL PADAYACHEE :    Wel l ,  when i t  …[ intervenes] .  

ADV BALOYI SC :    I t  is  not  been set  as ide …[ intervenes] .  

COLONEL PADAYACHEE :    Ja,  i t  is  an a l legat ion in i t ia l ly.    
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ADV BALOYI SC :    Okay,  yes.  

COLONEL PADAYACHEE :    That  needs to be invest igated to 

determine whether  i t  is  indeed unlawfu l  o r  is  i t  just  f rom the 

f low of  paragraph 3,  somebody here that  is  report ing  

something because th ey are unhappy they were not  

promoted.   So i t  is  an a l legat ion f i rs t  that  needs 

invest igat ion …[ in tervenes] .  

ADV BALOYI SC :    But  that  in  i tse l f  is  not  an  offence,  that  

they have appoin ted someone f rom outs ide.   In  i tse l f ,  i t  is  

not  an offence.    10 

COLONEL PADAYACHEE :    No,  that  would not  be an 

offence,  just  appoint ing somebody.   I t  needs your  

invest igat ion,  i t  is  an a l legat ion unt i l  you can see.   So when 

I  look at  the paragraph 2,  i t  is  an appointment  and i t  is  an 

a l legat ion,  which draws my at tent ion to inve st igate.    

ADV BALOYI SC :    Okay.   So tha t  is  i t?   That  is  a l l  that  

drew,  that  made you th ink there is  an offence here,  possib ly  

an offence.    

COLONEL PADAYACHEE :    Yes.  

ADV BALOYI SC :    I t  is  that  i t  was an appoin tment  of  20 

someone f rom outs ide.    

COLONEL PADAYACHEE :    I t  is  not ,  as I  sa id,  

Commissioner,  i t  is  an a l leged unlawfu l  appointment .   As I  

say,  i t  does not  mat te r  whether  i t  is  f rom ins ide,  whether  i t  

is  f rom outs ide,  i t  is  an a l leged unlawfu l  appointment  of  a  
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person wi th no exper ience.  

ADV BALOYI SC :    Okay,  thank you.    

ADV KHUMALO SC :    Just  one quest ion.   I  do not  want  to  

go in to deta i l .   Do you accept  that  in  th is  speci f ic  case,  the 

advert  inv i ted outs iders to  apply fo r  the post?  So i t  was not  

an in ternal  advert  l imi ted to  people wi th in  Cr ime 

Inte l l igence.   So even I  could apply for  th is  posi t ion .    

COLONEL PADAYACHEE :    Chai r,  Commissioner,  a t  the 

moment ,  a t  that  t ime,  I  d id  no t  have a  copy of  the 

advert i sement .  10 

ADV KHUMALO SC :    S i t t ing here  now,  do you accept  that  

the advert  inv i ted  outs iders to  apply for  th is  posi t ion?   

COLONEL PADAYACHEE :    That  i t  was advert ised 

external ly,  I  got  to  know when I  received the documents,  

Chai r.    

ADV KHUMALO SC :    So s i t t ing here now,  do you accept  

that  …[ intervenes] .  

COLONEL PADAYACHEE :    S i t t ing  here now,  I  conf i rm that  

the advert  was an external  advert  …[ intervenes] .   

CHAIRPERSON :    Sorry,  sor ry.   Colonel ,  you must  wa i t .    20 

COLONEL PADAYACHEE :    Thank you,  Chai r.  

CHAIRPERSON :    Do not  speak over  a Commissioner or 

even Ms Sel lo .   We wi l l  have ser ious t ranscr ip t ion problems,  

p lease.    

COLONEL PADAYACHEE :    Understood.   Apologies,  Chai r.   
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ADV KHUMALO SC :    Colonel ,  i t  is  a  s imple point .   I  am not  

ta lk ing about  in  2024,  a l though that  is  the fact  I  am 

referr ing to.   You are s i t t ing here now giv ing ev idence.   

S i t t ing here now,  do you accept  that  the advert  that  led to  

the appointment  o f  the Br igadier  inv i ted outs iders to  apply?   

COLONEL PADAYACHEE :    That  is  correct .   I t  is  an advert .  

ADV KHUMALO SC :    Yes.   So i f  an  outs ider  d id  apply,  

l imi t ing ourselves to that  qu est ion only that  i t  was an 

outs ider  who was appointed.   There is  noth ing untoward 

wi th that  because that  was the whole point  o f  the  advert ,  10 

that  outs iders are  inv i ted to apply for  th is  posi t ion.    

COLONEL PADAYACHEE :    Yes,  Commissioner.    

ADV KHUMALO SC :    Yes.  

ADV SELLO SC :    Thank you,  Commissioners.   I  had 

understood,  perhaps I  had misunderstood you.   I  thought  

th is  th ing of  paragraph 2,  to  const i tu te cr iminal  conduct ,  

l ies in  the act  of  manipulat ion.   Did you so understand i t  as 

wel l?   Because that  i s  what  I  thought  you had agreed wi th 

me about ,  but  f rom the engagement  wi th the Commissioners 

i t  would appear  that  perhaps I  d id  not  understand you 20 

correct ly.    

 Just  so we are  c lear,  what  d id  you say is  the  

cr iminal  act  in  2?   I  thought  you and I  had agreed that  i t  is  

manipulat ion,  but  you seem to now hold a d i f fe rent  v iew.   

Just  to  c lar i fy,  what  is  the cr imina l  act?  Remember,  avoid 
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or  res ist  the temptat ion to go fo rward and c la im in format ion  

you subsequent ly  acqui red.   As you read i t ,  the words in  

f ront  of  you,  in  which word of  those many l ies the cr iminal  

conduct?   

COLONEL PADAYACHEE :    Chai r,  Commissioners,  I  am 

going to respond l ike th is .   

ADV SELLO SC :    Yes.    

COLONEL PADAYACHEE :    Is  tha t  when you look at  the 

a l legat ion,  an appointment  wi th no  exper ience,  et  cetera,  et  

cetera,  remember that  th is  i s  an a l legat ion and i t  is  a 10 

pre l iminary invest igat ion.   In i t ia l ly,  when you look at  i t ,  

un lawfu l  appointment ,  what  comes up wi th an unlawfu l  

appointment?  An unlawfu l  appointment  could  be a 

grat i f icat ion,  but  f i rs t  you have to …[ intervenes] .  

ADV BALOYI SC :    But  you do not  have that  on th is  

aff idavi t .   Remember,  we are st i l l  here at  th is  aff idavi t  

where  the a l legat ion is  there has been an appointment  of  an 

outs ider  wi th no pol ice exper ience,  no management  

exper ience,  at  least  that  you have been to ld by th is  

aff idavi t .    20 

 There is  no suggest ion.   This aff idavi t  does not  say 

to you there is  grat i f icat ion.   I t  does not ,  and I  wou ld have 

been surpr ised i f  the deponent  sa id that  because then one 

would have to ask,  w hat  more do you know?  But  as i t  

s tands here,  i t  does not  speak to  grat i f icat ion.   And you 
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captured i t  cor rect ly.   You say there is  an i r regular  

appointment .   That  is  the a l legat ion.   I t  is  an i r regular  

appointment .  

 The i r regular i t y  that  you are to ld here is  that  they 

manipulated the processes in  order  to  benef i t  an outs ide  

person,  unduly benef i t ,  that  is  the language used.   They 

appointed someone wi th no pol ic ing exper ience and no 

management  exper ience.   That  is  what  th is  aff idavi t  te l l s  

you.  

COLONEL PADAYACHEE :    Yes.  10 

ADV BALOYI SC :    So when you star t  ta lk ing about  mat ters 

of  grat i f icat ion and,  and,  and,  i t  does not  come f rom th is  

aff idavi t .   That  is  not  what  Mr  Adams a l leges on th is  

aff idavi t .    

CHAIRPERSON :    And p lease bear  in  mind what  I  engaged 

you on more than once yesterday,  which was you cannot  

look at  an aff idavi t  that  does not  sa t is fy  the requi rements of  

sect ion 27.   You cannot  look at  i t ,  f ind that  i t  does not  

sat is fy  the requi rements,  but  go ahead and invest igate in  

any event .   And only af ter  invest igat ing,  you then establ ish  20 

that  there is  grat i f icat ion here,  there is  that  and that  and 

that ,  and then,  wi th  reverse reasoning,  you re ly  on that .   

Now,  can you p lease,  wi th  that  in  mind,  you remember me 

engaging you on that  severa l  t imes?  I  sa id that  is  not  

where to star t .   That  i s  not  where to star t .   Now,  wi th that  in  
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mind,  can you p lease respond to  Commissioner Baloyi ’s  

quest ion?   

COLONEL PADAYACHEE :    Commissioner,  Chai r,  I  am 

t ry ing to make log ic of  i t .   As a layman,  p lease excuse me 

on that .   I  am a pol iceman,  I  am an invest igator.   An 

a l legat ion is  made.   We have the sect ion 7(1) (a) .   We have 

–  apologies,  I  have to go  there.   I t  is  author ised,  the  

invest igat ion,  and I  cannot  speak f rom management  what  

they ut i l i sed to author ise th is  invest igat ion.   But  i t  is  down 

on my level ,  i t  has come down on my level  wi th  regards to 10 

th is  a l legat ion.    

 So when I  look a t  th is  aff idavi t  and I  read at  th is  

a l legat ion,  and in  terms of  my pre l iminary invest igat ion  

there is  a ser ious a l legat ion here that  is  made ,  where 

processes,  we use the word,  manipulated or  whatever.   So I  

s ta r t  my invest igat ion f rom there.   I  am not  looking  for  any 

word of  c iv i l ian or  anyth ing e lse.   I  am ta lk ing about  basic 

as I  am t ry ing to expla in mysel f  as a layman.  

 And I  cannot  take i t  any fu r ther  except  what  I  say  

here.   A person was appointed,  p rocesses were 20 

manipulated,  the  person had no exper ience.   That  is  my 

star t  to  go out  there and look at  i t  and conf i rm i t  wi th  fur ther  

invest igat ion.   Commissioner,  Chai r,  I  can take i t  no fur th er  

than what  I  have said here.    

ADV BALOYI SC :    In  how you have descr ibed i t ,  just  how 
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you have captured i t  now,  that  seems a typ ica l  HR mat ter  

that  the Publ ic  Serv ice Commission would deal  wi th .   I f  you 

had taken th is  af f idavi t  to  the PSC, and I  am saying just  

f rom how you have captured i t ,  that  i t  seems something that  

fa l ls  square ly wi th in the powers  of  the Publ ic  Serv ice 

Commission.  

 And you took except ion yesterday,  qui te  st rongly,  to  

General  Mkhwanazi  saying you lack the exper ience to 

invest igate mat ters.   Right ly  so,  because you have taken us 

through your qual i f i cat ions.   But  as an exper ienced 10 

invest igator,  even act ing on your  super ior 's  decis ion,  Ms 

Johnson,  maybe Perumal ,  and whoever the commi t tee is ,  

them having made a decis ion that  th is  i s  a mat ter  to  be 

invest igated,  I  would expect  that  you,  as an exper ienced 

invest igator  that  you are,  you would have looked at  th is  

aff idavi t  and sa id,  but  th is  is  an HR mat ter,  where  

government  has an inst i tu t ion that  deals wi th these k inds of  

compla ints.  

 There is  noth ing,  at  least  when I  look at  i t  now –  

maybe le t  me rephrase what  I  want  to  say.   Looking at  th is  20 

paragraph 2,  I  do  not  see how you would have thought  th is  

is  a cr iminal  o ffence when you look at  the  facts  that  are  

a l leged in  paragraph 2.   And yet  I  can see how you would 

say,  but  th is  i s  an HR mat ter,  what  are we doing wi th i t?   

Because remember,  a t  th is  point ,  you do not  know anyth ing 
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e lse.  

 At  th is  point ,  when you get  th is  aff idavi t ,  you do not  

know what  you la ter  f ind out ,  you say you found out .   But  of  

th is  aff idavi t ,  i t  is  d i f f icu l t  to  see how you as an invest igator  

would have said,  yes,  th is  in format ion speaks to a potent ia l  

cr ime being commit ted that  warrants me to invest igate 

fur ther.   That  is  a  d i f f icu l t y  I  have.  

COLONEL PADAYACHEE :    Thank you,  Chai r,  

Commissioner.   This i s  just  one a l legat ion,  an appointment  

that  came through,  amongst  others.   So i t  is  not  just  one 10 

th ing.   I t  was a whole lo t  o f  a l legat ions on d i f ferent  vet t ing  

issues,  secur i t y  c learance,  vet t ing manipulators,  so i t  is  a 

whole lo t  o f  d i f ferent  a l legat ions that  s tay.    

 So I  am not  looking at  the one and s ingl ing i t  out  as  

an appointment .   I  am looking at  i t  ho l is t i ca l l y.   There are 

a l legat ions,  ser ious a l legat ions here wi th regards to other  

mat ters.   That  is  where I  am taking i t  f rom.   Not  just  one 

s ingle a l legat ion has come to me about  just  that  one,  an  

appointment  of  a  person,  border ing  on an HR th ing,  wi th  a l l  

the work that  we have.   This comes in  a package of  a l leged 20 

corrupt ion and Cr ime Inte l l igence.   So …[ intervenes] .  

ADV BALOYI SC :    A l l  f rom Mr Adams.   Remember  we are 

deal ing wi th the sect ion 27 refer ra l ,  which resul ts  in  you 

invest igat ing a warrant  of  ar rest ,  people appear ing  before  

court ,  but  the genesis of  i t  is  what  we are d iscussing now,  
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that  referra l .   Now these other  th ings,  other  a l legat ions that  

you say they are there about  cor rupt ion in  Cr ime 

Inte l l igence,  and they are not  conta ined,  at  least  that  we 

can agree that  they do not  come f rom th is  aff idavi t .    

COLONEL PADAYACHEE :    The only  th ing that  comes f rom 

th is  aff idavi t  i s  the appointment .    

ADV BALOYI SC :    Yes.  

COLONEL PADAYACHEE :    But  on other  aff idavi ts ,  i t  

s ing les out  the other  offences.  

ADV BALOYI SC :    Okay.  10 

COLONEL PADAYACHEE :    So there is  not  one Mr Adams 

aff idavi t .   There are a  few.   There  is  not  one docket ,  there 

are a few dockets .  

ADV BALOYI SC :    Okay,  thank you.    

COLONEL PADAYACHEE :    Thank you.  

ADV SELLO SC :    Thank you,  Commissioner.   I  had 

suggested we move on,  but  perhaps not  yet .   You recal l  

yesterday you sought  to  persuade the Commissioners th at  

you had never seen the  sect ion 27 aff idavi t .   You saw that ,  I  

th ink recent ly,  I  do not  remember under what  c i rcumstances 20 

you say you were able to  see i t  wi th  your  own eyes and 

read i t .    

 I f  I  understood your ev idence cor rect ly  yesterday,  

you test i f ied that  the chief  invest igator  to ld  you,  re lated  

perhaps what  cou ld be the content  of  the sect ion 27.   This 
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A1 is  the f i rs t  document  you see,  off ic ia l  document  that  i s  

s igned,  re lat ing to any of  those issues.   So when now we 

are deal ing wi th th is  par t icu la r  o ne,  which is  very narrow in 

i ts  terms,  you then suggest  that  we look at  i t  ho l is t i ca l ly  and 

look at  o ther  facts.   Facts  f rom where?  P lease poin t  me to 

a document  that  wi l l  po int  out  the  other  facts that  prop up 

th is  aff idavi t .   Which document  should I  go to?   

COLONEL PADAYACHEE :    Thank you,  Chai r.   Thank you,  

Commissioner.   Counsel ,  as I  expla ined yesterday,  and I  

s tand by what  I  sa id yesterday,  I  d id  not  see the sect ion 27.  10 

ADV SELLO SC :    Yes.  

COLONEL PADAYACHEE :    Chief  Perumal  assembled us as 

invest igators.   We have th is  invest igat ion in  Cr ime 

Inte l l igence,  and these are the a l legat ions.   So there was a 

br ie f ing on those a l legat ions.   So that  was the br ie f ing f rom 

him which star ted  the whole invest igat ion and the gu idance 

f rom him.    

 And as I  ind icated yesterday,  that  I  can take that  no  

fur ther  than Chief  Perumal  when he comes to expla in what  

he d id on that  par t i cu lar  t ime.   So what  I  can say is  in  a 20 

br ie f ing,  and we have been br ie fed l ike that  on many 

occasions,  not  only wi th  Chief  Perumal  but  w i th  o ther  

invest igat ions tha t  I  worked wi th,  we get  a br ie f ing  and we 

star t  o ff  an invest igat ion and we run wi th i t ,  but  there is  a 

d i f ference.    
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 An ord inary detect ive work ing in  a pol ice stat ion  

and an ord inary pol iceman work ing just  your  normal  dut ies 

where you go,  you open a docket ,  you register  the case,  

you go,  you arrest  the person,  you take h im to court ,  e t  

cetera,  et  cetera.   Whereas wi th us,  there is  th is ,  as I  say,  

the procedure tha t  came through unt i l  i t  came to my level  in  

the cr iminal  invest igat ion  s ide under Chief  Perumal .  

 And as I  sa id to  Commissioner,  that  th is  is  one 

aff idavi t  o f  many.   So when i t  was spoken about ,  var ious 

aff idavi ts  were taken for  the d i f fe rent  a l legat ions.   And as I  10 

said,  i t  was more than one docket .  

ADV SELLO SC :    Yes.  

COLONEL PADAYACHEE :    So that  is  as far  as I  can take 

i t .    

ADV SELLO SC :    Here is  my chal lenge,  and I  th ink you wi l l  

have to make a decis ion.   E i ther  you read th is  A1,  which is  

the f i rs t  s tatement  in  your  docket ,  e i ther  you read i t  in  the 

context  of  another  document ,  which could,  the only one I  

can th ink of  is  the sect ion 27 aff idavi t ,  but  as you cor rect ly  

point  out ,  you test i f ied that  you said you have never had 20 

s ight  of  i t ,  you on ly had s ight  of  i t  recent ly.  

 I  have got  no basis  to  gainsay that ,  so I  accept  

what  you say,  you d id  not  see the  sect ion  27.   But  I  want  to  

know the document  that  p recedes th is  one,  th is  sta tement ,  

that  you took in to considerat ion  to understand that  the  
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issues are b igger  than just  employ ing that  c iv i l ian.   Which 

document  is  that  …[ intervenes] .  

COLONEL PADAYACHEE :    As I  …[ intervenes] .  

ADV SELLO SC :    Sorry,  i f  I  may f in ish?  I  do apologise.   I  

know I  am aware of  the var ious other  statements in  the 

docket ,  but  they a l l  succeed th is  document .   They come 

af ter  th is  document .   So they are not  re levant  for  purposes 

of  my quest ion.  

 The only other  document  you would  have taken in to  

considerat ion is  one that  e i ther  came into existence at  the  10 

same t ime as tha t  one or  preceded th is  one that  we have.   

What  document  i s  that?   

COLONEL PADAYACHEE :    Thank you,  Chai r,  

Commissioners.   Here is  my response,  and which I  have 

said before,  that  there is  no other  document ,  and I  sa id the  

sect ion 27,  I  had no ins ight  in to i t .   The br ie f ing f rom Chief  

Perumal  on the invest igat ions and what  has been done 

there and what  we need to do moving forward.   These are  

the a l legat ions.    

 There are dockets that  were opened in  Cape Town,  20 

there were dockets opened here.   These dockets are wi th 

the inspectorate.   So the f i rs t  was to ret r ieve the dockets.   

And on the basis  of  what  i s  being said,  the invest igat ion 

star ts  where we request  documents and subpoena 

documents,  and where we ident i fy  wi tnesses,  we star t  f rom 
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there.  

ADV SELLO SC :    Okay,  I  am happy to park i t  there for  now.   

We wi l l  come back to the  point  you have just  made.   But  you 

remember I  sa id th is  i s  my star t ing  point  and I  am going to  

te l l  you what  my end point  is  and then we go back and we 

walk the steps to my end point .    

 My end point  is  your,  as I  sa id,  the Fi le  6 opened 

before you,  page 2373.   That  is  the  aff idavi t  you deposed to 

when you appl ied fo r  the ar rest  war rant  of  these panel  

members,  that  panel  that  was headed by General  Khumalo.   10 

Now,  i t  runs f rom page 2373 to page 2401.   I t  is  qui te  an 

extensive aff idavi t  and I  see i t  is  dated at  2401,  24 t h  o f  June 

2025.   Page 2401.    

COLONEL PADAYACHEE :    That  is  correct .    

ADV SELLO SC :    And you conf i rm that  is  your  s ignature?   

COLONEL PADAYACHEE :    That  is  my s ignature.  

ADV SELLO SC :    I t  is  dated 24 t h  o f  June 2025.    

COLONEL PADAYACHEE :    That  is  correct .    

ADV SELLO SC :    You recal l  that  our  A1 statement  is  dated 

the 6 t h  o f  January  2025.  20 

COLONEL PADAYACHEE :    That  is  correct .    

ADV SELLO SC :    So you have got  l ike a s ix -month  run to  

get  f rom star t  to  f in ish.    

COLONEL PADAYACHEE :    That  is  correct .  

ADV SELLO SC :    Now,  looking at  th is  document ,  you deal  
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extensive ly wi th the unlawfu l  appointment .   You then,  i f  you 

turn to  page 2380,  at  paragraph 11 at  the  bot tom o f  2380,  

you state:  

“The at tached dra f t  charge sheet  out l ines 

the acts commit ted by each of  the se ven 

suspects in  a very comprehensive way,  

which inc ludes charges of  cor rupt ion,  

defeat ing or  obst ruct ing  the 

administ rat ion of  just ice and per ju ry. ”  

Then you say,  see Annexure A.   Now,  our  Annexure  A that  10 

was par t  o f  th is  aff idavi t  i s  at  2418,  same f i le ,  and that  i s  

the charge sheet  against  Khumalo,  Lushaba,  Madondo,  

Lekalakala,  Mkabela,  Ncube,  and Mokwele.   You conf i rm 

that?   

COLONEL PADAYACHEE :    Cor rect .    

ADV SELLO SC :    Am I  correct?  I  to ld  you that  is  the  

…[intervenes] .  

COLONEL PADAYACHEE :    2418,  the charge sheet .  

ADV SELLO SC :    I t  does not  see your nodding.  

COLONEL PADAYACHEE :    Yes.  20 

ADV SELLO SC :    So I  need you to verbal ise  the answer.   

Okay.   So now we know s ix months la ter,  we star ted wi th 

that  HR appointment  of  a  c iv i l ian,  possib le manipulat ion of  

the processes leading to that  appointment ,  over looking 

senior  Generals.   That  was our  star t  po int .  
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 We end here,  where now we are proffe r ing charges 

of  corrupt ion,  defeat ing or  obst ruct ing the administ rat ion of  

just ice and per ju ry.   Now,  stay ing  on p age 2418,  which is  

your  charge sheet ,  i f  you turn to  –  i f  I  may just  f ind my 

p lace?  But  whi le  I  f ind th is  p lace,  but  in  th is  charge sheet ,  

you re ly  extensive ly on PRECCA, the Act ,  and you actual ly  

unpack the provis ions of  PRECCA at  page 2427.   And i t  

states th is  i s  under your  …[ intervenes] .  

CHAIRPERSON :    Sorry,  can you p lease state  what  

PRECCA is fo r  the record?   10 

ADV SELLO SC :    Prevent ion and Combat ing of  Corrupt  

Act iv i t ies Act ,  number 12 of  2004.   PRECCA, for  shor t .   And 

you in t roduce PRECCA f rom page 2426.   You quote f rom the 

preamble of  the Act  and then you quote sect ion 1,  and in  

par t icu lar,  the def in i t ion of  grat i f ica t ion.  

 And at  2429,  you quote the provis ions of  sect ion 3.   

At  2430,  the provis ions of  sect ion 4.   And at  2432,  the  

provis ions of  26(1) .   So those are the sect ions that  you re ly  

on to cu lminate in  the charge sheet  at  2433,  which  charges 

against  the seven are more or  less s imi la r,  except  fo r  20 

accused number 7,  who is  the employee,  the c iv i l ian .   But  in 

respect  of  the others,  accused 1 to 6 ,  most  of  them, i f  not  

a l l ,  are accused of  cont ravening the provis ions of  sect ion  

3(a)  of  PRECCA, read wi th sect ions 1,  2 ,  24,  25,  26(1) (a)( i i )  

and 26(3) .    
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 So these are very speci f i c  sect ions,  and therefore  

very speci f i c  c r imes.   You may ref resh your mind by  looking 

at  these documents,  but  i f  you could assist  us to  

understand,  we moved on the 6 t h  o f  January f rom employing  

a c iv i l ian.   We are now,  we have in t roduced concepts of  

grat i f icat ion,  we have in t roduced concepts of  cor rupt ion,  

and re lated.    

 And perhaps i f  you help us understand your  

aff idavi t  so that  we land where  you have landed in  the 

charge sheet ,  s ta r t ing at  page 2433.   And as you do so,  i f  10 

there are any documents,  remember I  sa id there is  the  

steps between the 6 t h  o f  January  to  the 24 t h  o f  June.   I f  

there are any par t icu la r  documents in  the docket  that  you 

say point  towards grat i f i cat ion,  point  towards cor rupt ion,  

fee l  f ree to point  them out ,  and we wi l l  turn to  them.   

 But  for  the moment ,  what  I  personal ly  am desperate 

for  i s  to  understand h ow employing a c iv i l ian,  that  act  ends 

up wi th a charge,  ends up wi th –  inc luding concepts such as 

grat i f icat ion as def ined in  sect ion 1.    

COLONEL PADAYACHEE :    Thank you Chai r,  20 

Commissioners,  Counsel .   Let  me star t  o ff  f i rs t  wi th  the  

aff idavi t  i tse l f .   The invest igators do the invest igat ion,  and 

the invest igat ion is  p resented to the prosecutors who draf t  

the charges,  and who to charge,  and what  charges they are.   

So I  am going to move f rom there.  
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 When we look at  the charges tha t  are there,  the  

grat i f icat ion,  in  terms of  sect ion  1 of  grat i f icat ion,  the 

def in i t ions of  g ra t i f icat ions in  sect ion 1,  and i t  descr ibes 

what  a grat i f icat ion is .   That  i s  an offe r  of  employment ,  

agreement  to  employment .   So th is  deals w i th the 

employment  of  a  person which fa l l s  under the def in i t ion of  a  

grat i f icat ion in  terms of  PRECCA.  So when we 

…[intervenes] .  

ADV SELLO SC :    I  apologise,  I  apologise,  but  do not  rush 

through i t  because I  am very concerned by what  you have 10 

just  sa id.   Grat i f icat ion cannot  be  an offer  of  employment .   

Let  us go to the  def in i t ion and perhaps read i t  cor rect ly  

because what  you have just  sa id  I  do not  th ink is  legal ly  

correct .    

COLONEL PADAYACHEE :    Grat i f icat ion in  the def in i t ion of  

grat i f icat ion under PRECCA, employment ,  cont ract  of  

employment  fa l l s  wi th in the def in i t ion  of  grat i f icat ion  in  the 

Prevent ion of  Cor rupt  Act iv i t ies  Act .    

ADV SELLO SC :    I  re fer  to  your  page 2427 and le t  us  read 

i t  correct ly  because you do not  want  to  create the  20 

impression that  offer ing somebody,  g iv ing somebody an 

offer  of  employment  const i tu tes  grat i f icat ion.   That  is  not  

what  you in tend to say.   And I  know that  you want  to  use 

that  def in i t ion for  us to  understand what  g rat i f icat ion  

inc ludes and that  is  why I  sa id th is  was what ,  June 2024/25.   
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So read and reacquaint  yoursel f ,  and then le t  us t ry  again.    

COLONEL PADAYACHEE :    Where are you refer r ing to me?   

ADV SELLO SC :    2427,  your  page 2427.   That  is  where you 

g ive the fu l l  def in i t ion of  grat i f icat ion.    

COLONEL PADAYACHEE :    Thank you.    

ADV SELLO SC :    Yes.  

COLONEL PADAYACHEE :    Chai r,  PRECCA in sect ion 1  

def ines grat i f icat ion as:  

“ Inc luding money,  wi th in cash or  

otherwise,  any donat ion,  g i f t ,  loan,  fee,  10 

reward,  va luable  secur i ty,  p roperty or  

in terest  in  p roperty or  any descr ip t ion,  

whether  movable  or  immovable or  any 

other  s imi la r  advantage.   The avo idance 

of  a loss,  l iab i l i ty,  penal ty  for  fu ture 

punishment  or  other  d isadvantage.   Any 

off ice,  s tatus,  honour,  employment ,  

cont ract  of  employment  or  serv ice or  any 

agreement  to  g ive employment  or  render 

serv ices in  any capa ci ty  and resident ia l  20 

or  hol iday accommodat ion.   Any payment ,  

re lease,  d ischarge or  l iqu idat ion of  any 

loan,  obl igat ion or  other  l iab i l i ty,  whether  

in  whole or  in  par t .   Any forbearance to 

demand any money or  money worth or  



     15 JULY 2026 – DAY 140 

Page 135  o f  163  

 

 

value th ing. ”  

My emphasis is  on grat i f icat ion in  (d) .    

ADV SELLO SC :    And I  th ink that  is  our  f i rs t  chal lenge.   

We cannot  read that  def in i t ion on i ts  own.   We go to the 

def in i t ion af te r  we have been to the  sect ion …[ intervenes] .  

COLONEL PADAYACHEE :    I  am going to the  sect ion 

…[intervenes] .  

ADV SELLO SC :    Because the sect ion that  wi l l  te l l  us 

about  grat i f icat ion and the def in i t ion then,  fo r  purposes of  

the Act ,  te l l s  us the l i s t  o f  what  inc ludes grat i f icat ion.   So 10 

grat i f icat ion is  no t  the act  of  g iv ing somebody employment .   

Grat i f icat ion resides in  other,  in  another  sect ion in  the Act .   

And then your def in i t ion te l l s  you what  fa l l s  wi th in the 

def in i t ion of  grat i f icat ion for  purposes of  what  i s  s tated in  

the Act .  

COLONEL PADAYACHEE :    Counsel ,  yes,  Counsel .   You 

took me to 247.    

ADV SELLO SC :    Okay.  

COLONEL PADAYACHEE :    Let  me expla in i t .  

ADV SELLO SC :    Yes.  20 

COLONEL PADAYACHEE :    I  just  ment ioned that  

employment  fa l l s  under grat i f icat ion,  the  def in i t ion of  

grat i f icat ion,  but  le t  me expla in i t  to  you or  te l l  you that  

sect ion in  the  Act  where the grat i f icat ion comes in .    

ADV SELLO SC :    Yes.  
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COLONEL PADAYACHEE :    I t  is  sect ion  3(a)  of  PRECCA.   

That  is  where a person receives a grat i f icat ion.    

ADV SELLO SC :    Yes.  

COLONEL PADAYACHEE :    Sect ion 3(a)  where a  person 

receives a grat i f icat ion ,  and that  grat i f icat ion,  as I  sa id,  is  

def ined in  sect ion 1 under the def in i t ion of  grat i f icat ion  

which is  employment .   Then you deal  wi th  sect ion 3(b)  of  

PRECCA, which where a person g ives or  agrees to g ive and 

offer  somebody e lse a grat i f i cat ion.    

 And when you look at  the  both together  wi th the  10 

def in i t ion in  grat i f icat ion,  you look at  the,  le t  me say,  le t  us 

ta lk  to  the re levant  mat ter.   The person that  was employed,  

she received a  grat i f icat ion.   When we looked at  the 

remainder of  the accused,  they ga ve her  a grat i f icat ion.   So 

that  is  where sect ion 3(a)  and 3(b)  of  the Prevent ion of  

Cor rupt  Act iv i t ies came in.  

ADV SELLO SC :    Does your answer perhaps not  l ie  in  

sect ion 3?  Part  o f  what  you have just  sa id,  but  read wi th –  

do you have the PRECCA Act  wi th  you?  Before you?  You 

do not?  Because I  th ink there are  some parts of  sect ion 3 20 

you are sk ipping.   You have quoted i t  a t  page 2429.    

COLONEL PADAYACHEE :    I  am reading i t  f rom your 

…[INTERVENES].  

ADV SELLO SC :    You have quoted i t  …[ intervenes] .  

COLONEL PADAYACHEE :    2429.  
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ADV SELLO SC :    Page 2429.  

COLONEL PADAYACHEE :    2429,  that  is  where  I  am 

reading i t  f rom.    

ADV SELLO SC :    Yes.   I f  you are reading the actual  

sect ion,  you stop  too soon because i t  must  cont inue af te r  

3(a)  and (b) :  

“ In  order  to  act  personal ly  or  by 

in f luencing another  person so to act  in  a 

manner…”  

Cont inued:  10 

(1)  that  amounts to  the;  

(aa)  i l legal ,  d ishonest ,  unauthor ised,  

incomplete or  b iassed,  o r ;  

(bb)  misuse or  se l l ing of  in fo rmat ion or  

mater ia l  acqui red  in  the course of  the 

exerc ise car ry ing  out  the per fo rmance of  

any powers,  dut ies  or  funct ions ar is ing  

out  of  a  const i tu t ional ,  s ta tutory,  

cont ractual  o r  any other  legal  obl igat ion.  

( i i )  that  amounts to  the abuse of  posi t ion  20 

of  author i ty,  abuse of  t rust  o r  the 

v io lat ion of  a  lega l  duty or  a set  of  ru les.    

( i i i )  designed to  achieve an unjust i f ied  

resul t ,  or ;   

( iv )  that  amounts to  any other  
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unauthor ised or  improper inducement  to  

do so. ”  

So,  the offe r  of  employment  must  f i t  in  wi th  the remainder of  

sect ion 3 to  fa l l  w i th in the def in i t i on of  grat i f icat ion.   Do you 

agree wi th me?   

COLONEL PADAYACHEE :    Yes.  

ADV SELLO SC :    Now,  that  forces us then to look at  your  

docket  to  see whether  any of  the l is ted act iv i t ies there are  

to be found in  your  docket .   Is  there evidence of  anyone 

act ing personal ly  or  by in f luencing another  person in  a  10 

manner that  amounts to  the i l legal ,  d ishonest ,  unauthor ised,  

b iassed acts that  amounts to  the abuse of  posi t ion?  Any 

one of  them?  Is  there such evidence in  your  docket?  Wi l l  

we f ind i t  there?   

COLONEL PADAYACHEE :    Yes,  Commissioner.  

ADV SELLO SC :    Okay.   You do not  have to remember off  

the top of  your  head.   We wi l l  look for  i t  overn ight ,  but  then 

i f  you could just  te l l  us the nature of  the documents that  

provide that  ev idence in  the docket .    

COLONEL PADAYACHEE :    The?  20 

ADV SELLO SC :    Sorry,  I  was going to say would i t  be  

statements,  wi tness statements,  would i t  be  any other  

documents?  So,  I  am more in teres ted in  the descr ip t ion of  

the document  i f  i t  is  in  a wi tness s tatement  than for  you to 

say the statement  of  X,  Y,  Z.    
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COLONEL PADAYACHEE :    The panel  that  gave the 

grat i f icat ion …[ intervenes] .  

ADV SELLO SC :    Yes.  

COLONEL PADAYACHEE :    To Mokwele,  they gave a  

grat i f icat ion to  Mokwele.   Mokwele received the  

grat i f icat ion.   The grat i f icat ion that  she received was the  

employment  which was not  due.   The invest igat ion and 

evidence that  we looked at ,  we looked at  the documents,  we 

looked at  the appl icat ion and where we could c lear ly  see 

that  the appl icant  should have not  been appointed.   There 10 

was manipulat ion.    

 When we looked at  what  she received the  

appointment ,  what  was she going to be g iven in  return?  In  

return,  the post  that  she appl ied for  is  a very powerfu l  post .   

So,  in  terms of  the Act ,  the g iv ing back or  return  for  the 

grat i f icat ion does not  have to be immediate ly.   I t  can be at  

some other  t ime.    

 And g iven the  s i tuat ion that  she is  appointed in  a  

very powerfu l  post  and the Chai rperson of  the PANEL who 

was the Commander of  that  whole  sect ion.   So,  a l though i t  20 

was not  g iven immediate ly,  i t  is  sa i d at  any g iven t ime.   So,  

he held a posi t ion of  power over  her  and then the 

…[intervenes] .  

ADV KHUMALO SC :    Colonel ,  I  th ink you are missing the 

point .   I  am sor ry to  in te rrupt .    
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ADV SELLO SC :    No,  by a l l  means,  Commissioner.    

ADV KHUMALO SC :    The point  here is  that  accept ing fo r  a 

moment  that  employment  is  grat i f icat ion,  you must  be g iv ing 

that  in  order  to  in f luence the other  person to do something  

i l legal .  

COLONEL PADAYACHEE :    Yes.  

ADV KHUMALO SC :    Because read ing that  sect ion,  i t  says:   

“ In  order  to  act  personal ly  or  by 

in f luencing any other  person so as to act  

in  a manner that  amounts to  i l legal ,  10 

dishonest ,  unauthor ised…”  

And a l l  o f  those th ings.   Now,  in  th is  case where your offer  

of  employment  and cont ract  of  employment  says your job is  

to  provide serv ices the South Af r ican Government  because 

we have the cont ract  of  employment  here commencing 1  

November 2024.    

COLONEL PADAYACHEE :    Yes.  

ADV KHUMALO SC :    And i t  says when you get  in to th is  

ro le,  you must  p rovide these serv ices to the government .   

So,  i t  is  in  that  context  that  the quest ion is  asked.   So,  i t  20 

cannot  be that  she is  going to g ive  something in  the  future 

because her  provid ing a serv ice or  a labour  to  her  

employer,  that  is  not  what  the sect ion  contempla tes and 

what  the def in i t ion contemplates.   I t  contemplates  that  in  

return she must  do something i l legal ,  something improper,  
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something unlawfu l .  

COLONEL PADAYACHEE :    Yes,  s i r.   That  i s  what  I  am 

saying is  that  what  she was going to do is  not  going to be  

done immediate ly,  but  what  she is  supposed to g ive back 

was not  going to be immediate ly,  but  can be g iven a t  a la ter  

s tage because of  the posi t ion that  she was appointed in .  

ADV KHUMALO SC :    She was going to do something  i l legal  

…[intervenes] .  

COLONEL PADAYACHEE :    Cor rect .   

ADV KHUMALO SC :    Some years la ter.    10 

COLONEL PADAYACHEE :    No,  we do not  know when that  

wi l l  be,  but  …[ intervenes] .  

ADV KHUMALO SC :    Because we do not  know that  is  

precise ly the prob lem …[ intervenes] .  

ADV BALOYI SC :    That  is  precise ly the problem wi th th is .    

ADV KHUMALO SC :    Yes.  

ADV BALOYI SC :    That  you have formulated a charge,  you 

got  a warrant  of  ar rest ,  you got  people ar rested,  you have 

people appear ing  in  cour t  and cont inue to do so on the 

basis of  something that  you say,  and r ight ly  so,  fa i r ly  so,  20 

you say,  wel l ,  we do not  know,  maybe in  fu ture she was 

going to do that .    

 How does that  for  a seasoned invest igator,  how 

does that  sound r ight  as you say i t?   We do not  know maybe 

in  fu ture she was going to do that ,  and you have taken a l l  
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these drast ic  s teps that  have a consequence on people 's  

l ives and have had a consequence,  and you s i t  there now 

many months la ter  you say,  wel l ,  we do not  know,  maybe 

she was going to do i t  in  fu ture.  

 I t  cannot  be r ight  that  that  i s  a  basis on which you 

went  and inst i tu ted th is  prosecut ion and got  a warrant  of  

ar rest .   That  is  precise ly the problem wi th th is .    

ADV KHUMALO SC :    And my concern,  Colonel ,  is  that  the 

date of  the offence is  l i s ted in  A1 in  the support ing  

annexure as October 2024,  but  she s igns the cont ract  of  10 

employment  in  December 2024,  so two months af ter  the  

date of  the offence.   And the effect ive date is  1 November  

2024,  and i f  you are saying th is  o ffence which amounts to  

acceptance of  grat i f icat ion,  the  mater ia l  facts re levant  to  i t  

happened in  October,  but  some years f rom now we do not  

know,  when we th ink i t  is  in  exchange of  her  doing  

something i l legal .  

 I  mean,  that  is  a  c i rcu i tous reasoning,  which I  just  

do not  get .   And le t  me be c lear  to  you.   We do not  want  to  

go in to the mer i t s  of  whether  people are gui l t y  o r  innocent .   20 

That  is  fo r  the Court .   That  i s  for  the Cr iminal  Court .   What  

we are concerned wi th is  what  was IDAC's mot ive?  Was 

IDAC doing these th ings because they were in f luenced by 

pol i t i c ians,  o r  there was some ul te r ior  mot ive,  or  they were 

act ing cont rary to  the NPA Act?  
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 That  is  real ly  what  we are looking  at .   I t  is  not  our  

p lace to say people are gui l t y  o r  innocent  of  a  c r ime.   That  

is  for  the Cr iminal  Court .   So I  hope you understand that .   

But  to  get  to  tha t ,  my in terest  in  par t icu lar,  my in te rest  is  

what  d id IDAC do f rom the moment  i t  received the 

compla int?  Did i t  comply wi th statute?  Did i t  fo l low cor rect  

procedures,  and what  was the reason behind how IDAC 

acted?  

 And a l l  these quest ions and what  we e l i c i t  f rom 

you,  we may have to draw inferences f rom those at  a la ter  10 

stage,  but  just  so you are c lear,  we are not  focused on 

whether  people are gui l ty  o r  innocent  of  a  c r ime.   And I  

hope that  assists  you and you are  able to  come down and 

when you respond to quest ions wi th that  in  mind.   We hav e 

taken Advocate Sel lo ’s  t ime,  but  I  d id  so because I  could 

see that  you were st ruggl ing wi th  the second par t  o f  that  

def in i t ion of  g rat i f icat ion.  

COLONEL PADAYACHEE :    Commissioner,  noted.   What  I  

have expla ined and what  you have expla ined now,  that  what  

you are looking  for  i s  that  whether  IDAC was in f luenced in  20 

any way wi th regards to th is  par t i cu la r  mat te r  and that  is 

where,  I  am saying that  is  where  the emphasis was,  but  

when we are going deeper in to the mat ter  and th is  s ing le 

mat ter,  we are going r ight  in to the mer i ts  of  the whole 

matter  …[ intervenes] .  
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ADV KHUMALO SC :    No,  Colonel ,  we are  going in to how 

you conducted yoursel f  in  the lead up.   That  is  what  we are  

focussing on.   So your aff idavi t  where you were asking for  a  

warrant ,  that  is  the lead up.   That  is  not  in  the cr iminal  

cour t  people answer ing to charges.   That  is  IDAC's conduct  

in  the lead up.   How did you deal  w i th  documents?   

 For  example,  I  asked you a quest ion,  le t  me g ive  

you an example.   I  asked you a quest ion ear l ie r  about  

whether  the advert  was,  you know,  inv i t ing people f rom 

outs ide to apply and your answer to  me was you were not  10 

aware at  the t ime,  you became aware now.    

 Now,  I  have read your aff idavi t ,  the same aff idavi t  

we are looking at  f rom June 2025 and in  that  aff idavi t  you 

say so,  in  so many ways that  th is  posi t ion was advert ised 

external ly.   So i t  means in  June last  year  a l ready you knew 

that  to  be the posi t ion because you put  that  in  your  

aff idavi t .   Again,  that  is  the lead up,  that  is  not  what  

happens in  the cr iminal  cour t .    

COLONEL PADAYACHEE :    Commissioner,  i f  I  could just  

s t ress the aff idav i t  par t  o f  i t  and the advert?  I  d id  not  say 20 

that  i t  is  now,  only get  to  know now.   When the documents  

were subpoenaed and we got  the documents,  the whole  

appointment  documents,  the  adver t  was there.   So i t  was 

c lear  when we received those documents in  March,  

February/March 2024,  no,  2025,  just  got  to  get  the date 
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r ight ,  when we received those documents,  then the advert  

was there.   

 A l l  the appl icants  documents were in  the bundle,  so  

there we saw i t  external ly  and we a lso not iced that  i t  was 

advert i sed prev iously too as  wel l .   Thank you,  

Commissioner.    

ADV SELLO SC :    Thank you,  Commissioners.   Just  s tay ing  

wi th the def in i t ion ,  I  th ink you stated that  th is  employee was 

to act  i l l egal ly  in  the future  in  order  for  the  employment  to  

const i tu te grat i f icat ion.  10 

COLONEL PADAYACHEE :    She would,  as I  expla ined,  and I  

d id  not  want  to  go too much deep in to the mer i t s  of  that  

response …[ intervenes] .  

ADV SELLO SC :    No,  no,  i t  is  okay,  I  am just  te st ing,  d id I  

understand you cor rect ly?  So bas ica l l y,  in  so saying,  you 

were ind icat ing that  i f  i t  is  a  quid pro quo,  her  par t  was not  

done yet ,  that  par t  would subsequent ly  come a f ter  the 

employment .   That  is  what  you sought  to  communicate  

…[intervenes] .  

COLONEL PADAYACHEE :    Yes,  i t  would come af ter  that  20 

process.   I t  d id  not  have to be immediate.  

ADV SELLO SC :    And I  appreciate that  you cannot  put  a  

t imel ine to i t .   You do not  know when.   What  I  am in terested 

–  sor ry,  ask me.  

COLONEL PADAYACHEE :    No,  car ry on.  
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ADV SELLO SC :    Okay.    And I  say I  accept  that  you 

cannot  put  a t imel ine to i t  as to  when i t  shal l  be done,  when 

she wi l l  so act .   Cor rect?  I  am happy to accept  that .    

COLONEL PADAYACHEE :    A t  th is  stage,  Commissioner,  a t  

th is  stage we could not  say.  

ADV SELLO SC :    Indeed.    

COLONEL PADAYACHEE :    Yes.    

ADV SELLO SC :    And I  accept  that .  

COLONEL PADAYACHEE :    Yes.    

ADV SELLO SC :    What  I  am interested in  i s  the act ,  what  10 

act  was she to per form,  to  your  understanding?   

COLONEL PADAYACHEE :    When we are deal ing wi th  

invest igat ion as a  whole and we look at  what  is  there ,  i t  was 

the capture of  Cr ime Inte l l igence and we were st i l l  busy 

wi th the invest igat ions on the  other  aspects  wi th i t  

…[intervenes] .  

ADV SELLO SC :    So,  I  apologise to in ter ject ,  I  want  us to  

take i t  a  step at  a  t ime.   The act  that  you suspected she 

would in  t ime commit  is  the capture  of  Cr ime Inte l l igence?   

COLONEL PADAYACHEE :    Yes.  20 

ADV SELLO SC :    What  is  that?   

COLONEL PADAYACHEE :    When you look at  the  var ious 

appointments that  were tak ing  p lace wi th in  Cr ime 

Inte l l igence for  a  speci f i c  purpose and a speci f ic  reason 

f rom the f low out  of  the other  invest igat ions,  that  people 
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were being brought  in  and appointed for  speci f i c  reasons to  

be compl iant  wi th  –  those par t i cu la r  reasons would actual ly  

be unlawfu l .    

ADV SELLO SC :    I  am interested in  the act  you said is  the 

capture of  Cr ime Inte l l igence.   So I  would l i ke,  i f  you can,  to  

expla in to  the Commissioners the act  of  capture.   What  is  

that?  I  am plead ing ignorance here,  I  am not  sure.   I f  we 

speak of  an act ,  one would say they would in  t ime do acts,  

s teal  f rom one to g ive to the other.   So,  speci fy ing the 

par t icu lar  act  you suspect  she would per form.  10 

 Now,  in  response to my quest ion,  you say that  act  

would be capture  of  Cr ime Inte l l igence is  what  the capture 

is  d i rected at .   I  am interested,  what  is  the act  of  capture?   

COLONEL PADAYACHEE :    Chai r,  Commissioners,  when we 

look at  the invest igat ion of  Cr ime Inte l l igence,  and when we 

ta lk  about  capture,  i t  is  when the d iv is ion,  your  people are  

p laced in  speci f ic  posi t ions to do  cer ta in th ings.   Certa in 

th ings could mean,  i t  could mean tenders,  manipulat ing of  

tenders,  i t  could  be g iv ing out  in fo rmat ion on operat ions 

that  a re there.    20 

 The appl icant  was the head of  a very sensi t i ve post  

which deals wi th h igh prof i le  opera t ions.   When we look at  

the other  appointments in  terms o f  d i f ferent  p laces where  

people were appointed as Commanders  of  the  Secret  

Serv ice Account ,  and when we look at  some of  the other  
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invest igat ions wh ich  were  prope rt ies,  there people are put  

s t rategica l l y  in  p lace,  and that  is  why we cal l  i t  captur ing of  

the uni t ,  where you cont ro l  every subcomponent  and every 

person that  is  there,  that  is  p l iant  to  do what  you want  them 

to do.  

ADV SELLO SC :    Okay.  

COLONEL PADAYACHEE :    That  is  more or  less what  we 

say capture.    

ADV SELLO SC :    Can I  just?  I  am interested in  her  act ,  

not  the act  of  the  col lect ive.   In terest ing ly,  you d id not  say 10 

the act  would be to steal ,  for  ins tance.   You say the act  

would be to capture.   Now at  the t ime you made that  

determinat ion,  what  about  her  employment  led  you to  

conclude that  the  act  she would in  t ime per form is  that  of  

capture?   

COLONEL PADAYACHEE :    When we looked and you look 

at  the invest igat ion i tse l f  and the  charges,  we looked at ,  

she appl ied fo r  the post .    

ADV SELLO SC :    Yes.  

COLONEL PADAYACHEE :    Invest igat ions revealed that  she 20 

l ied,  misrepresented hersel f  on that .   The panel  were  aware  

of  i t .   Each of  the panel  members  to themselves,  i f  we look 

at  our  other  invest igat ions that  are there,  why they a lso  

would have went  wi th the Chai rperson of  the  panel  to  

appoint  the speci f i c  person because they a lso had 



     15 JULY 2026 – DAY 140 

Page 149  o f  163  

 

 

invest igat ions against  them.   

 So to g ive you an example,  when you look at  one 

panel  member,  and I  am actual ly  b ranching out  in to 

something that  I  d id  not  want  to ,  but  when you look at  the  

f i rs t  docket  that  we were invest igat ing,  that  is  the mat ter  of  

General  Lushaba and the a l leged housebreaking,  and where 

a c lassi f ied laptop together  wi th an iPhone cel l  phone that  

was sto len.  

 There was no real  invest igat ion done there.   

However,  Genera l  Lushaba was supposed to be charged,  10 

but  he was not .   When General  Khumalo took over  as the 

Act ing Div is ional  Commissioner a couple months af ter  th is  

inc ident  took p lace,  Khumalo put  in  documents for  the loss  

of  the state property.  

 In  the lost  p roperty,  in  those statements,  i t  was said  

that  he was drugged.   A board of  inqui ry should have been 

inst i tu ted,  and d isc ip l inary steps should have been taken 

against  Lushaba.   General  Khumalo d id not  do tha t .   

General  Lushaba was not  charged.    

 Fast  fo rward,  invest igat ion  takes p lace.   Genera l  20 

Lushaba is  charged for  defeat ing the ends of  just ice.   A 

d isc ip l inary takes p lace,  and he is  found gui l t y  for  the 

negl igent  loss o f  property,  which is  a lso that  loss of  

property and the  d isc ip l inary is  a lso that  we are a lso st i l l  

looking at ,  because a fo rmal  invest igat ion was tak ing p lace 
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d i rect ly  af te r  he reported  that  inc ident ,  and the General  that  

invest igated,  who was tasked to invest igate i t ,  sa id he was 

a v ic t im of  being drugged by these lad ies of  the n ight .    

 When we looked fur ther  in to the invest igat ion,  

which they d id no t  even look and probe at ,  we found that  he 

was not  drugged.   So here you have somebody who is  

s i t t ing there at  Cr ime Inte l l igence wi th General  Khumalo  

there,  and General  Khumalo is  aware of  i t  because he s igns 

off  on those documents when i t  goes to the loss  

management .  10 

 But  here,  come forward,  af ter  the  cr iminal  case is  

invest igated and i t  is  found that  and he was arrested,  a 

d isc ip l inary act ion  is  taken,  a d isc ip l inary case is  opened,  

and he is  found gui l ty.   So that  is  just  one example.   There 

is  more on th is ,  which I  do not  want  to  get  in to  

…[intervenes] .   

ADV BALOYI SC :    Ja,  no,  so is  the compla int  –  remember  

we are ta lk ing about  these charges here,  the inst i tu t ion of  

these charges re lat ing to the appo intment  of  Ms Mokwele,  

and we are st i l l  a t  the point  where we are d iscuss ing how 20 

you moved f rom Mr Adams'  aff idav i t  to  formulat ing a  charge 

sheet  in  the manner that  you have done.   That  is  the  

d iscussion at  th is  point .    

 Are you prosecut ing or  the charge sheet ,  a re you 

charg ing Genera l  Lushaba and General  Khumalo fo r  
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inc luding General  Lushaba in  the panel?  Is  that  par t  o f  the  

compla int?  Is  that  why you are  te l l ing us  th is  sto ry  about  

the loss of  h is  lap top?   

 That  because there is  that  h is tory,  the charge 

re lat ing to th is  appointment ,  insofar  as i t  inc ludes h im and 

General  Khumalo  is  fur ther  just i f ied by  the fact  that  he  had 

not  been d isc ip l ined previously or  d isc ip l ine happened,  you 

are not  happy wi th i t ,  and the outcome and the conduct  of  

Khumalo,  and therefore h is inc lus ion in  the panel  that  

appointed Ms Mokwele was par t  o f  s tate capture,  o f  Cr ime 10 

Inte l l igence.   Is  that  the log ic you say you have appl ied?   

COLONEL PADAYACHEE :    No.   The point  I  am t ry ing to get  

across –  sor ry,  Commissioner,  a re you done?  

ADV BALOYI SC :    You may proceed.  

COLONEL PADAYACHEE :    The point  I  am t ry ing to get  at  

when i t  comes to the appointments,  and as I  expla ined wi th 

regards to how the  systemat ic  capture took p lace,  where 

you have the panel  that  appointed Mokwele,  when we spoke 

about  the grat i f icat ion and when a  grat i f icat ion is  going to 

be g iven at  a la ter  s tage or  whenever,  when we look at  20 

Mokwele,  the app l icat ion that  she made,  the panel  was fu l ly  

aware the  processes were manipulated,  and that  is  a l l  in  the  

documents,  to  appoint  her.    

 So,  she was,  the appointment  o f  Mokwele was 

c lear ly,  one,  f raud,  and two,  there was a grat i f icat ion 
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…[intervenes] .  

ADV BALOYI SC :    I  just  wanted to understand the 

re levance o f  General  Lushaba 's loss of  a  computer  and how 

that  was handled to th is  case that  re lates to  Ms Mokwele,  

and in  par t i cu lar  your  having concluded th is  is  par t  o f  

capture of  Cr ime Inte l l igence,  the re levance o f  that ,  

because you seem to have to ld us  something on the face of  

i t ,  and having l is tened to you,  there is  no c lear  connect ion  

that  you are making why that  case has anyth ing to do wi th 

th is  case and your grat i f icat ion suspic ion.   Because we 10 

must  accept ,  a t  that  t ime,  cer ta in ly,  o f  drawing the  charge 

sheet ,  you just  had a suspic ion.   And I  th ink even now you 

say we do not  know what  she was going to do in  the  future.   

So,  at  the t ime of  draf t ing the  charge sheet ,  we were 

deal ing wi th your  suspic ion and whoever is  behind or  has 

g iven inst ruct ions to invest igate  th is  mat ter.   Why is  i t  

re levant ,  the computer  sto ry,  to  th is  charge?   

COLONEL PADAYACHEE :    May I  respond,  Commiss ioner?   

ADV BALOYI SC :    Yes,  you may.  

COLONEL PADAYACHEE :    Thank you,  Chai r,  20 

Commissioner.   I  am point ing out  to  a panel  member that  

sat  on the panel ,  and when I  say about  capture,  what  I  am 

t ry ing to say here  is  that  you have people or  members that  

are obl igated to General  Khumalo ,  who is  the Chai r  o f  the 

panel .   He cont ro ls  the panel .   So panel  members 
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…[intervenes] .  

ADV BALOYI SC :    Did he p ick the panel?   

COLONEL PADAYACHEE :    Excuse me?   

ADV BALOYI SC :    Did he p ick the panel?   

COLONEL PADAYACHEE :    Yes.    

ADV BALOYI SC :    He p icked the panel?  

COLONEL PADAYACHEE :    The panel  was –  maybe I  should 

have star ted there.    

ADV BALOYI SC :    Yes.    

COLONEL PADAYACHEE :    My apologies,  Commissioner.   10 

The panel  was selected by General  Khumalo.   He selected 

the panel .   The members on the panel ,  together  wi th  

General  Khumalo ,  i t  was very c lear  that  they manipulated 

the process of  appoint ing.   When you look at  the 

documents,  the evidence,  what  we col lected,  th is  i s  what  

came out  there.   When we looked at  …[ intervenes] .  

ADV BALOYI SC :    When you say par t  o f  h im select ing the 

panel ,  o r  the fact  o f  h im select ing these members as a  

panel  and they are co l lect ive ly manipulat ing the  process,  

you are saying that  is  a l l  par t  o f  in ference of  grat i f icat ion to 20 

Ms Mokwele for  something that  we do not  know what  she 

would do in  fu ture,  but  you a lso  say that  is  par t  o f  a  

scheme,  or  i t  is  a  scheme in  fact ,  to  capture Cr ime 

Inte l l igence.   That  is  what  you are saying happened here?   

COLONEL PADAYACHEE :    Yes.   Wi th the appointment .   
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That  is  the panel  that  has se lected,  manipula ted the 

process to appoint  Mokwele when she c lear ly  should not  

have been appoin ted.   That  is  the panel .   So when you look 

at  that ,  here is  another  appointee coming in  to  Cr ime 

Inte l l igence,  and there are a few more appointments that  

are there to as  wel l  that  were appointed fo r  a speci f ic  

purpose.  

 So when you look at  i t  f rom a capture point  o f  v iew,  

Commissioners,  you have a person in  a posi t ion as a 

Commander of  that  speci f i c  subcomponent  or  sect ion that  is  10 

now you cont ro l  because you appointed them …[ intervenes] .  

ADV BALOYI SC :    Ja,  wel l ,  I  was going to ask you exact ly  

that  last  par t ,  that  I  do not  know the  processes of  the SAPS,  

so maybe enl ighten.   Does the panel  that  in terv iews make 

the appointment?   

COLONEL PADAYACHEE :    Commissioner?   

ADV BALOYI SC :    You want  me to  repeat  my quest ion?   

COLONEL PADAYACHEE :    Yes,  Commissioner.  

ADV BALOYI SC :    The panel  tha t  in terv iews,  and in  th is  

case,  le t  us be speci f ic  to  th is  case,  the panel  i s  20 

const i tu ted,  you say i t  was const i tu ted by General  Khumalo,  

you say that .   And you say he holds th is  very powerfu l  

posi t ion,  and hav ing appointed Ms Mokwel e,  that  General  

Khumalo would have been able to  cont ro l  her  or  to  in f luence 

her.    
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COLONEL PADAYACHEE :    Yes.  

ADV BALOYI SC :    My quest ion is ,  does the in terv iewing 

panel  make the appointment  of  the  employee in  the SAPS?   

COLONEL PADAYACHEE :    Thank you,  Chai r.   Thank you,  

Commissioner.   I  th ink th is  par t  o f  i t  comes up,  wel l ,  I  

recommended,  I  d id  not  appo int .   When you look 

…[intervenes] .  

ADV BALOYI SC :    What  i s  your  answer to  my quest ion?  

Let  us not  do a  long explanat ion.   Does the in terv iewing 

panel  in  the SAPS,  and in  par t i cu lar  the in terv iewing panel  10 

that  in terv iewed Ms Mokwele,  d id i t  appoint  her?   Is  i t  th is  

panel  that  appointed her?   

COLONEL PADAYACHEE :    That  is  the panel  that  appointed 

her.    

ADV BALOYI SC :    The panel  appo inted her?   

COLONEL PADAYACHEE :    Yes.    

ADV BALOYI SC :    Thank you.  

COLONEL PADAYACHEE :    Sor ry,  Commissioner.   I  d id  not  

understand the f i rs t  t ime.    

ADV BALOYI SC :    Okay,  thank you.    20 

COLONEL PADAYACHEE :    I t  is  that  par t i cu la r  panel ,  

chai red by General  Khumalo,  appointed  by  General  

Khumalo,  chai red  by General  Khumalo,  that  appointed Ms 

Mokwele.    

ADV BALOYI SC :    Okay.   So they d id not  make a  
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recommendat ion to somebody e lse.   And I  s ta r ted off  by 

saying I  am ignorant  about  the SAPS processes,  se lect  

recru i tment  processes,  so I  come f rom a d i f fe rent  f ie ld ,  

which is  you in terv iew,  you recommend,  somebody appoints.   

You are  saying,  in  th is  case,  the  very panel  that  in terv iewed 

her  made the appointment .  

COLONEL PADAYACHEE :    Chai r,  Commissioner,  le t  me 

d isqual i f y  what  I  sa id.   I t  is  recommend,  but  that  

recommend for  me,  a l though i t  is  recommend,  i t  is  a  g iven 

that  she is  going to be appointed.    10 

ADV BALOYI SC :    Wel l ,  my quest ion,  le t  us go back to my 

quest ion then.   Do not  te l l  me i t  i s  a  g iven because that  i s  

an opin ion.   You are expressing  an opin ion.   I  am not  

in terested in  your  opin ion.   I  am interested in  facts .   This 

panel  that  in te rv iewed Ms Mokwele,  is  your  ev idence or  

test imony that  that  panel  appointed her?  Because i t  is  a  

s imple mat ter.    

 There is  a le t ter  of  appoi ntment  somewhere,  r ight?   

Or there is  a minute somewhere.   So we can ver i f y  that  i f  

we need to.   But  r ight  now,  I  am speaking f rom your 20 

knowledge,  because you are test i f y ing and you took cer ta in 

steps.   So my quest ion is  s imply th is .   Are you say ing th is  

panel  appointed as  a mat ter  of  fact  and as a mat ter  of  law,  

because i t  has consequences,  tha t  she was appointed by  

the panel?   
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COLONEL PADAYACHEE :    Can I  respond,  Commiss ioner?   

ADV BALOYI SC :    That  is  what  you say.   Thank you.    

COLONEL PADAYACHEE :    Thank you,  Chai r.   Thank you,  

Commissioner.   Let  me be c lear  on i t ,  Chai r.   This  panel  

recommended Mokwele to the Nat ional  Commissioner to  be 

appointed,  which eventual ly  led to her  appointment  indeed.   

That  is  my answer.    

ADV BALOYI SC :    Okay.   Let  us repr ise your answer.   So 

you say now she was appointed by the Nat ional  

Commissioner.    10 

COLONEL PADAYACHEE :    Cor rect .    

ADV BALOYI SC :    See,  i t  was easy.   That  is  a l l  I  wanted 

f rom you.    

COLONEL PADAYACHEE :    Yes.    

ADV BALOYI SC :    Thank you.  

COLONEL PADAYACHEE :    He is  the one that  eventual ly  

s igns off .    

ADV BALOYI SC :    He is  the one that  appoints.   He is  the 

one that  appointed her.  

COLONEL PADAYACHEE :    F inal ly,  yes.   He s igns off  on  20 

the appointment .    

ADV BALOYI SC :    Thank you.  

COLONEL PADAYACHEE :    Thank you,  Chai r.    

ADV BALOYI SC :    Just  to  c lose up on that ,  the issue that  

Commissioner  Baloyi  just  conversed wi th you,  le t  us  just  go 
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back to the panel .   You say Khumalo establ ished the panel .  

COLONEL PADAYACHEE :    Cor rect .  

ADV SELLO SC :    In  the course  of  your  invest igat ions and 

consider ing appl icable prescr ip ts regard ing recru i tment  and 

promot ions,  I  just  want  to  understand what  you were  able to  

establ ish.   That  panel  that  you say Khumalo put  together,  

the composi t ion thereof ,  is  i t  subject  to  approval  by some 

higher author i ty,  an author i t y  h igher than Khumalo,  or  a 

designated author i ty  wi th in SAPS?   

 So the const i tu t ion of  that  panel ,  as your ev idence 10 

has shown,  is  i t  subject  to  approva l  by a d i f fe rent  author i t y  

wi th in SAPS?  Secondly,  i f  the answer i s  yes,  was such 

author i ty  obta ined wi th the resu l t  that  the panel  was 

approved or  not  approved,  o r  the author i ty  was never 

sought?  Where do we land?   

COLONEL PADAYACHEE :    General  Khumalo selected the  

panel .  

ADV SELLO SC :    Yes.  

COLONEL PADAYACHEE :    The panel  se lect ion is  sent  to  

the head off i ce.   The head off i ce approved the panel  that  he  20 

selected.    

ADV SELLO SC :    Okay.   So in  so  doing,  the head off ice,  

whatever you mean by head off ice …[ intervenes] .  

COLONEL PADAYACHEE :    The Nat ional  Commissioner 's  

off ice.    
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ADV SELLO SC :    Nat ional  Commissioner 's  off i ce?   

COLONEL PADAYACHEE :    Yes.  

ADV SELLO SC :    Okay.   You do not  have HR or  some 

div is ion that  deals wi th these mat ters?  Everyth ing goes to  

Nat ional  Commiss ioner to  approve?   

COLONEL PADAYACHEE :    No.    

ADV SELLO SC :    Is  that  how i t  works?  What  d id your  

invest igat ions show?   

COLONEL PADAYACHEE :    I t  goes to the HR department  of  

the Nat ional  Commissioner 's  off ice .   So when I  say Nat ional  10 

Commissioner,  i t  is  that  speci f ic  department  that  deals  wi th 

… [ in tervenes] .  

ADV SELLO SC :    What  is  the HR off ice of  the Nat ional  

Commissioner 's  o ff ice?   

COLONEL PADAYACHEE :    I t  is  the nat ional  o ff ice,  the  

nat ional  HR off ice  for  the whole count ry.  

ADV SELLO SC :    So why do you make i t  the HR o ff ice of  

the Nat ional  Commissioner 's  off i ce  …[ intervenes] .  

COLONEL PADAYACHEE :    Because you …[ intervenes] .  

ADV SELLO SC :    I t  res ides in  the  Nat ional  Commissioner 's  20 

off ice.   I t  does not ,  and you know that  fo r  a fact .    

COLONEL PADAYACHEE :    There  is  an HR department  

…[intervenes] .   

ADV SELLO SC :    I t  is  a  d iv is ion wi th in SAPS.   Correct?   

COLONEL PADAYACHEE :    There  is  an HR depar tment  in  
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every  province.   You have a Provincia l  Commissioner where 

the provinc ia l  HR department  is  a lso.   So you have the 

Nat ional  Commiss ioner 's  off i ce where you have the nat ional  

HR off i ce that  is  there.    

ADV SELLO SC :    Okay.   So you say the selected panel  i s  

se lected by Khumalo,  was sent  for  approval  to  that  

par t icu lar  off i ce?   

COLONEL PADAYACHEE :    Yes.  

ADV SELLO SC :    And that  compl ied wi th the prescr ip ts,  

appl icable prescr ip ts?   10 

COLONEL PADAYACHEE :    I t  compl ies wi th i t .    

ADV SELLO SC :    Was approval  g ranted to the best  of  your  

knowledge?   

COLONEL PADAYACHEE :    Approval  was granted.    

ADV SELLO SC :    So does your charge sheet  ref lect  that  

the eventual  panel  was as approved by that  d iv is ion or  

body?  Does your  charge sheet  take in to considerat ion that  

approval ,  o r  that  approval  becomes i r re levant  because i t  

was Khumalo who selected the panel  and put  i t  up  for  

considerat ion wi th the resul t  that  i t  is  approved or  re jected?   20 

COLONEL PADAYACHEE :    When i t  was stated that  i t  

actual ly  meant  that  Khumalo selected the panel  h imsel f .  

ADV SELLO SC :    Yes.    

COLONEL PADAYACHEE :    And i t  was sent  up to  the HR 

department  of  head off ice,  which was approved.    
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ADV SELLO SC :    Now,  whoever was approving,  d id they 

have the power to  d isapprove or  re ject  some members of  

that  panel?  Do they have any powers to your 

understanding,  o r  is  i t  to  rubber  stamp and i t  just  goes back 

and they work?   

COLONEL PADAYACHEE :    The document  that  is  sent ,  they 

wi l l  compi le  a document ,  General  Khumalo and h is  off ice,  

and say th is  is  the panels that  I  have selected.   Head off ice  

wi l l  receive i t ,  they e i ther  approve i t  or  turn i t  down.    

ADV SELLO SC :    Yes.    10 

COLONEL PADAYACHEE :    When they respond,  they say 

your in fo rmat ion note or  your  correspondence dated so and 

so,  the panels are  approved.  

ADV SELLO SC :    Okay.   Now,  the approval ,  i f  i t  were  

granted,  what  effect  would i t  have on the val id i ty  of  the 

panel l is ts  se lected by Khumalo?   Would i t  have any impact 

at  a l l?    

COLONEL PADAYACHEE :    Wel l ,  i f  the panel  i s  approved 

by head off i ce,  i t  is  approved.   I t  is  an approved panel .  

ADV SELLO SC :    Okay.    20 

COLONEL PADAYACHEE :    So that  means the 

recommendat ions g iven by Khumalo is  approved by head 

off ice.    

ADV SELLO SC :    Okay.   Chai r,  I  see i t  is  gone s ix ,  gone 

four,  16:09.   I  wi l l  be moving on to  a d i f ferent  top ic,  so th is  
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might  be an oppor tune moment  to  stop.    

CHAIRPERSON :    Thank you.   Let  us adjourn and resume at  

09:30 tomorrow morning.    

ADV SELLO SC :    Thank you,  Chai r.    

CHAIRPERSON :    Thank you.  

INQUIRY ADJOURNED TO 16 JULY 2026  

INQUIRY ADJOURNS 

-  -  -  -  -  -  -  -  -  -  -  -  -  
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