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PROCEEDINGS HELD ON 2 SEPTEMBER 2026   

CHAIRPERSON :    Good morning,  Ms Segeels-Ncube.   Good 

morning,  Mr Ngweto,  and good morning,  Doctor.    

ADV SEGEELS-NCUBE :    Good morning,  Chai r.    

CHAIRPERSON :    Thank you.  

ADV SEGEELS-NCUBE :    Good morning,  General .   General ,  

yesterday,  i f  you can just  swi tch on both micropho nes,  we 

concluded wi th the Port  Shepston e quest ion ing.   I  would  

l ike to  move on to  one smal l  …[intervenes] .  

ADV NWEDO :    Chai r,  i f  I  may,  maybe before my learned 10 

col league proceeds,  just  to  deal  wi th  one or  two issues,  and 

then they can proceed i f  I  am …[intervenes] .  

CHAIRPERSON :    And they cannot  wai t ?  

ADV NWEDO :    Okay,  i f  that  is  la ter,  then –  but  i t  was going 

to be quick,  Chai r.    

CHAIRPERSON :    Are you sure?  I  not iced yesterday you 

were not  br ie f  a t  a l l .    

ADV NWEDO :    I t  was going to be quick.  

CHAIRPERSON :    I t  is  just  to  c lar i f y  one issue that  was le f t  

hanging yesterday,  and a smal l  request .    20 

CHAIRPERSON :    A l l  r ight ,  a l l  r ight .  

ADV NWEDO :    Yes.   The f i rs t  th ing,  basica l ly,  is  that  there 

was a quest ion  that  was put  across to D octor  Lebeya  

yesterday regard ing ,  and he said he would come back wi th 

a name regard ing  the person that  was chai r ing the Nat ional  
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Pro ject  Commit tee,  and he could not  recal l  yesterday,  so I  

am not  sure …[ intervenes] .   

CHAIRPERSON :    Or do you want  h im to just  p lace that  on 

record?  And what  is  the second issue?  

ADV NWEDO :    And the second issue is  a smal l  request  that  

Doctor  Lebeya has,  that  at  the end of  the proceedings,  i f  

the Commission can just  g ive h im four  or  f ive minutes for  

h im to do c los ing remarks f rom his s ide.  

CHAIRPERSON :    A l l  r ight .    

ADV NWEDO :    That  i s  a l l .    10 

CHAIRPERSON :    Between you and the Doctor,  i f  you could 

p lease,  p lease remind us,  between the two of  you,  r ight  at  

the end.  

ADV NWEDO :    Indeed so,  Chai rperson.   I  wi l l  do so.  

CHAIRPERSON :    Yes.   Doctor,  do  you want  to  deal  wi th  the  

factual  i ssue that  Mr Nwedo is  refer r ing to?   

ADV NWEDO :    Thank you,  Chai rperson.   Good morning,  

Chai rperson,  and good morning to the Commissioners.   Yes,  

I  needed to  ind icate the name of  the person who was 

chai r ing the commit tee before.   That  i s  Major  General  20 

Kholeki le  Galawe.   Thank you,  Commissioners.    

CHAIRPERSON :    Thank you,  Doctor.    

ADV NWEDO :    That  i s  i t  f rom my s ide,  Chai rperson.  

CHAIRPERSON :    That  was indeed br ie f .   Thank you.    

ADV NWEDO :    Thank you,  Chai rperson.  
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ADV SEGEELS-NCUBE :    Thank you.   General ,  I  want  to  

just  c lar i f y  your  vers ion regard ing the temporary p lacement  

of  Warrant  Off i cer  Sander af ter  you received a compla int  

f rom a whist leb lower regard ing a l legat ions of  corrupt ion 

against  Warrant  Off icer  Sander in  February 2024.   Do you 

recal l  your  ev idence about  that?   

DOCTOR LEBEYA :    That  is  correct ,  Commissioners.  

ADV SEGEELS-NCUBE :    And you ind icated that  you had no 

involvement  in  Warrant  Off icer  Sander 's  temporary  

p lacement  at  Support  Serv ices  whi le  the  invest igat ion was 10 

pending.    

DOCTOR LEBEYA :    That  is  correct ,  Commissioners.    

ADV SEGEELS-NCUBE :    Okay.   I f  I  could take you to the  

bundle,  the Port  Shepstone exhib i t  bundle,  page 475,  just  to  

show you the le t ter  of  temporary p lacement ?   475.   

Apologies,  Chai r,  we seem to be having –  okay,  there i t  is  

up now.   Do you have i t ,  General?   

DOCTOR LEBEYA :    I  have i t ,  Commissioners.  

ADV SEGEELS-NCUBE :    This i s  the temporary p lacement  

not ice that  Warrant  Off i cer  Sander received f rom General  20 

Senona af ter  the  compla int  that  you received f rom the 

whist leb lower regard ing a l legat ions of  cor rupt ion  against  

Warrant  Off i cer  Sander  and you had asked General  Senona 

to make contact  wi th  the compla inant  and to prov ide you 

wi th a progress report .   Do you reca l l  that?   
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DOCTOR LEBEYA :    That  is  correct ,  Commissioners.  

ADV SEGEELS-NCUBE :    And General  Senona then not i f ied  

Warrant  Off i cer  Sander that  he would be p laced on 

temporary p lacement  at  Support  Serv ices ,  Provincia l  

Support  Serv ices,  and th is  was the le t ter  that  he  wa s served 

wi th.    

DOCTOR LEBEYA :    That  is  correct ,  Commissioners.  

ADV SEGEELS-NCUBE :    Now,  General  Senona,  in  h is  

statement ,  sa id that  the inst ruct ion came f rom your o ff ice to  

p lace Warrant  Off icer  Sander at  temporary p lacement .   And 10 

i f  I  can take you to h is  statement ?   You can c lose that  f i le  

now.   I f  you go to General  Senona 's supplementary  

statement ,  i t  is  on  page 8.    

DOCTOR LEBEYA :    I  have i t ,  Commissioners.  

ADV SEGEELS-NCUBE :    At …[ intervenes] .  

CHAIRPERSON :    You said which paragraph?   

ADV SEGEELS-NCUBE :    Page 8,  paragraph 17,  Chai r.    

CHAIRPERSON :    Thank you.    

ADV SEGEELS-NCUBE :    So at  paragraph 17,  th is  is  an 

exchange between Warrant  Off icer  Sander and 20 

Commissioner  Khumalo  when he gave evidence.   

Commissioner Khumalo  said to  Warrant  Off icer  Sander :  

“ I  just  want  to  be c lear,  you are saying 

General  Senona amongst  others. ”  

This re lates to  h is  temporary movement .   To which  Sander  
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responded:  

“No,  s i r.   I  sa id General  Senona was the 

one that  moved me. ”  

In  response to that  a l legat ion at  paragraph 18,  General  

Senona says :  

“The d ist inct  impression had a l ready 

been created that  f i rs t  I  t ransferred 

Sander and second that  I  d id  so for  

nefar ious reasons.   This is  just  not  t rue.   

I  a t tach as LS5 an emai l  f rom General  10 

Lebeya,  then DPCI Nat ional  Head and /or  

Major  General  Sura jbal i ,  DPCI  Head of  

Execut ive Support  Serv ices,  dated 5 

February 2024,  d i rect ing my off i ce to  

engage wi th the compla inant  and provide 

the Nat ional  Head wi th feedback by 23 

February 2024. ”  

That  is  the emai l  f rom the whist leb lower which you 

forwarded to General  Senona and asked h im to  

communicate wi th the compla inant  and provide feedback.   20 

Do you recal l  that?   

DOCTOR LEBEYA :    I  recal l  i t ,  Commissioners.  

ADV SEGEELS-NCUBE :    Yes.   Then General  Senona says :  

“The compla inant 's  emai l  address was 

addressed to the Nat ional  Head and 
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o thers and not  to  mysel f .   I  on ly became 

aware of  the compla int  when I  received 

the inst ruct ion f rom the DPCI Nat ional  

Head.   I  la te r  received a fur ther  

inst ruct ion f rom Major  General  Sura jbal i  

to  temporar i l y  p lace the m ember at  

another  post  pending invest igat ion ,  which  

inst ruct ion I  carr ied out .   I  do not  

remember the exact  date of  th is  emai l . ”  

Now,  Major  General  Sura jbal i  is  wi th in your off i ce,  the  10 

execut ive support  wi th in your off i ce .    

DOCTOR LEBEYA :    That  is  correct ,  Commissioners.  

ADV SEGEELS-NCUBE :    And she would act  on an 

inst ruct ion that  comes f rom you.    

DOCTOR LEBEYA :    That  is  correct ,  Commissioners.    

ADV SEGEELS-NCUBE :    And General  Senona,  when he 

gave h is ev idence before the Commission,  he said that  

Major  General  Sura jbal i  would  have communicated an 

inst ruct ion that  you would have g iven to be communicated 

to h im,  General  Senona,  to  execute .   Now,  I  just  want  you to  20 

comment  on that ,  whether  you d id inst ruct  Major  General  

Sura jbal i  to  p lace Warrant  Off i cer  Sander on temporary 

p lacement .    

DOCTOR LEBEYA :    I  d id  not ,  Commissioners.    

ADV SEGEELS-NCUBE :    And i t  is  s t i l l  your  ev idence that  
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you were not  aware of  th is  temporary p lacement  at  the t ime.  

DOCTOR LEBEYA :    I  was not  aware,  Commissioners.    

ADV SEGEELS-NCUBE :    When d id you become aware that  

he had been p laced at  Provincia l  Support  Serv ices?   

DOCTOR LEBEYA :    I  be l ieve that  i t  is  a t  the t ime when I  

was receiv ing these documents,  correspondence f rom the 

Commission,  e i ther  dur ing the test imony,  but  i t  is  a t  a  la te  

stage.   I  was not  aware.  

ADV SEGEELS-NCUBE :    Okay.   And General  Senona has 

not  provided that  emai l  because he says he would have 10 

la ter  received a fur ther  inst ruct ion,  which I  car r ied out ,  but  I  

do not  remember  the exact  date o f  th is  emai l .   And he has 

not  provided that  emai l .   The emai l  that  he has provided 

f rom Major  General  Sura jbal i  is  the one where she 

communicates to h im the compla in t  f rom the whist leb lower 

and your inst ruct ion to fo l low up wi th the compla inant  and 

report  back.   So just  to  p lace i t  on record that  he has not  

provided an emai l  where there is  an inst ruct ion to  h im to 

p lace Warrant  Off icer  Sander on temporary p lacement .   

Okay.  20 

DOCTOR LEBEYA :    I  have taken note of  that ,  

Commissioners.    

ADV SEGEELS-NCUBE :    Okay.   And i f  just  insofar  as 

General  Senona 's  powers to p lace somebody on temporary  

p lacement ,  you ind icated he could do that  wi thout  your  
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approval?   

DOCTOR LEBEYA :    I t  is  correct ,  Commissioners.    

ADV SEGEELS-NCUBE :    And he would do that  as  par t  o f  

the d isc ip l inary proceedings?   

DOCTOR LEBEYA :    That  is  correct ,  Commissioners.    

ADV SEGEELS-NCUBE :    Okay,  thank you.   Now can I  move 

on to the 6 December takedown operat ion,  6 December  

2024?  And i f  I  could star t  wi th  your statement ,  your  main  

statement  on page 70? 

DOCTOR LEBEYA :    I  have i t ,  Commissioners.  10 

ADV SEGEELS-NCUBE :    A t  paragraph 92,  we know that  

you ind icated that  the person that  contacted you on 6 

December 2024 regard ing the  operat ion at  Mr Kat iso 

Molefe 's  res idence was Mr Malcolm X.    

DOCTOR LEBEYA :    That  is  correct ,  Commissioners.    

ADV SEGEELS-NCUBE :    And you have g iven,  you said to  

us that  you in t roduced Mr Malcolm X on the 18 t h  o f  Apr i l  

2023,  and you a lso test i f ied that  he was an in formant ,  a  

pol i ce in formant .    

DOCTOR LEBEYA :    I  th ink that  the words that  y ou are 20 

using do not  seem to be in  the statement .   May you repeat  

the quest ion?   

ADV SEGEELS-NCUBE :    I f  you go to page,  I  th ink i t  s tar ts  

on page 91.   Before you deal  wi th  your re lat ionship  wi th Mr 

Malcolm X,  you made the point  that  i t  is  not  unusual  for  you 
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to  have in formants that  are c iv i l ians who are in terested in  

cr ime bust ing who would g ive you in format ion f rom t ime to 

t ime,  and that  Mr Malcolm X was one such person.   That  

was in  your  ora l  ev idence ,  and you a lso ind icated that  

Wi tness A and B are fami l ia r  wi th  in fo rmants and the use of  

in formants.   Do you recal l  that  ev idence?   

DOCTOR LEBEYA :    Can you assist  in  point ing out  there?   

ADV SEGEELS-NCUBE :    I  am saying in  your  ora l  ev idence,  

when I  asked you about  Mr Malcolm X,  you said tha t  he was 

an in formant .   Are  you saying he was not  an in formant?   10 

DOCTOR LEBEYA :    I  am not  recal l ing the use of  that  

terminology,  Commissioner.  

ADV KHUMALO SC :    Doctor  Lebeya,  you even gave media 

in terv iews,  I  th ink i t  was 702 or  some other  media out le t ,  

where I  th ink  you used the same terminology.   And the 

fo l lowing week,  Mr Malcolm X went  to  the same media 

house and d isputed your asser t ion that  he was an 

in formant .   Is  that  not  cor rect?   

DOCTOR LEBEYA :    I  was th ink ing that  the labels of  

ind iv iduals,  that  somet imes people do not  accept  cer ta in  20 

labels.   When I  was g iv ing the media in terv iews,  I  thought  

that  nobody would come out  to  say that  a reference was 

being made to me.   So,  ja ,  i t  is  cor rect  that  I  received 

in format ion f rom Malcolm X,  Commissioner.    

ADV KHUMALO SC :    You are not  answer ing Advocate 
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Ncube's quest ion  that  you referred to h im as an in formant .   

That  is  real l y  the quest ion.    

DOCTOR LEBEYA :    I  can agree that  that  is  the case,  but  I  

would not  have loved to ident i fy  h im wi th that  in  the 

Commission,  Commissioner.    

ADV SEGEELS-NCUBE :    But  I  th ink to  Commissioner  

Khumalo 's  point ,  you had ident i f ied h im publ ic ly  when you 

were doing media in terv iews.   You ident i f ied h im as an 

in formant ,  and Mr  Malcolm X h imse l f  denied that  he was an 

in formant .    10 

DOCTOR LEBEYA :    I  was c la r i fy ing that ,  Commissioner.   In 

my media in terv iew,  I  d id  not  ident i fy  the speci f i c  person.   I  

have ind icated that  we got  th is  f rom an in formant .   My 

expectat ion was that  we would not  ident i fy  the ind iv idual ,  

that  when the Commission star ts ,  might  want  to  hear that  in  

camera,  Commiss ioner.    

ADV SEGEELS-NCUBE :    Okay,  so  you accept  that  you got  

the in format ion f rom somebody tha t  you categor ised as an 

in formant?   

DOCTOR LEBEYA :    That  is  correct ,  Commissioner.  20 

ADV SEGEELS-NCUBE :    And that  pe rson is  Mr Malcolm X?   

DOCTOR LEBEYA :    That  is  correct ,  Commissioner.    

ADV SEGEELS-NCUBE :    Okay.   Now,  st i l l  on page 70,  so  

that  was on page 70,  that  is  where you say you were  

in t roduced to h im.   And then on page 71,  you speak about  
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h is  a rrest  in  October 2023 ,  23 October 2023.   Now,  when 

d id you become aware of  th is  a rres t  by your DPCI off icers?   

DOCTOR LEBEYA :    Immediate ly upon ar rest ,  we a lways 

share th is  in format ion.   There is  a  WhatsApp group that  we 

share the successes of  the day,  Commissioners.    

ADV SEGEELS-NCUBE :    So you would have known th is  

when he engaged you on the 6 t h  o f  December  2024 that  he  

is  an accused person in  respect  of  extor t ion and cor rupt ion,  

in  respect  of  an arrest  that  was made by your off i cers?   

DOCTOR LEBEYA :    That  is  correct ,  Commissioner s.  10 

ADV SEGEELS-NCUBE :    Okay,  and the a l legat ions against  

Mr Malcolm X regard ing that  case re lates to extor t ion and 

corrupt ion and the involvement  of  po l i ce off i c ia ls?   

DOCTOR LEBEYA :    That  is  correct ,  Commissioner s.    

ADV SEGEELS-NCUBE :    Now,  when you engage wi th h im 

on the 6 t h  o f  December,  i f  we can then go there on page 81 

of  your  statement ,  you set  out  the t imel ine on page 81 of  

what  t ranspi red on the 6 t h  o f  December 2024,  and what  you 

d id here was that  you quoted f rom your WhatsApp 

conversat ions on that  day.  20 

DOCTOR LEBEYA :    That  is  correct ,  Commissioner s.    

ADV SEGEELS-NCUBE :    We then requested you to provide 

us wi th the actual  WhatsApp,  screenshots of  the  actua l  

WhatsApps,  which you have done,  in  a PowerPoin t  form,  

which is  a document ,  and I  th ink we would have to  have i t  
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inc luded as an exhib i t  and we wi l l  get  the exhib i t  number 

just  dur ing  the tea adjournment .   Now,  before I  go  to that  

PowerPoint  WhatsApp,  I  just  want  to  get  some c lar i t y  on  

some of  the ent r ies on page 81 because you do not  

e laborate on what  t ranspi red on some of  those ent r ies.   So 

the f i rs t  that  I  want  to  d iscuss wi th you on page 81 is  the  

second ent ry at  15 :43:  

“ I  answered the cal l  f rom Malcolm X and 

communicated wi th h im for  two minutes. ”  

Can you te l l  us what  tha t  conversat ion enta i led?  What  d id  10 

he te l l  you?   

DOCTOR LEBEYA :    Wi thout  reca l l ing the speci f i c  n i t ty -

gr i t t ies,  th is  was on the 6 t h  o f  December 2024? 

ADV SEGEELS-NCUBE :    Yes.   Accord ing to your t imel ine,  

he cal led you whi le  you were at  the Excel lence Awards.   

The f i rs t  ca l l  was a missed cal l ,  and then he cal led you 

immediate ly thereaf te r.   So i f  you can te l l  us what  you recal l  

about  that  ca l l .    

DOCTOR LEBEYA :    He was in forming me that  there are 

people who are in  Sandton at  a  speci f i c  address who says 20 

that  they are members of  the Hawks and that  they have 

been sent  by me to go and do operat ion there.    

ADV SEGEELS-NCUBE :    And d id he ask you whether  you 

could conf i rm that  you had sent  those members  there?  

Because i t  is  a  two -minute conversat ion,  so i t  could  not  just  
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have been …[ intervenes] .   

DOCTOR LEBEYA :    Yes.   He wanted to know as to  whether  

i t  is  mysel f  who had sent  the members there.    

ADV SEGEELS-NCUBE :    Did he ident i fy  whe re in  Sandton  

and who the  residents belonged to dur ing that  

conversat ion?   

DOCTOR LEBEYA :    No.   At  the in i t ia l  ca l l ,  he d id not  

ident i fy  the address or  the owner of  the address.    

ADV SEGEELS-NCUBE :    Did  he te l l  you how he got  the  

in format ion that  there was an operat ion tak ing p lace at  that  10 

address?   

DOCTOR LEBEYA :    He shal l  have ind icated that  he got  the 

in format ion f rom his f r iend.   I  th ink he said h is  f r iend or  

something re lated  to h im.  

ADV SEGEELS-NCUBE :    Related to h im or  re lated  to the  

person that  l ives  at  the premises where the operat ion is  

being undertaken?   

DOCTOR LEBEYA :    I  th ink  the person,  he just  ind icated the 

person.   I  cannot  recal l  whether  he said res id ing  at  the  

p lace or  knowing the person who is  at  the p lace.    20 

ADV SEGEELS-NCUBE :    He d id not  use a name?  He d id  

not  g ive you a name?   

DOCTOR LEBEYA :    No.   The name he gave me af terwards,  

not  at  the in i t ia l  s tage.   At  the in i t ia l  s tage,  he d id not  g ive  

the name.    
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ADV SEGEELS-NCUBE :    Okay.   I  am asking you about  the 

name of  the person that  in formed h im of  the operat ion.   Did  

he g ive you that  name dur ing the  ca l l?    

DOCTOR LEBEYA :    No,  he d id no t  g ive me the name.    

ADV SEGEELS-NCUBE :    Okay.   So in  that  in i t ia l  ca l l ,  he  

g ives you no deta i l .   He just  te l l s  you there is  an operat ion  

at  a  res idence in  Sandton where people are saying that  they 

have been sent  by you and they are Hawks members?   

DOCTOR LEBEYA :    That  is  correct .  

ADV SEGEELS-NCUBE :    Okay,  and he wanted you to ver i f y  10 

that  is  indeed the  case?   

DOCTOR LEBEYA :    That  is  correct ,  Commissioners .    

ADV SEGEELS-NCUBE :    Okay,  and at  the t ime when he is  

having th is  conversat ion wi th you,  d id he te l l  you that  he is  

on the scene,  he is  at  th is  res idence?   

DOCTOR LEBEYA :    No,  he d id no t  te l l  me where he is .    

ADV SEGEELS-NCUBE :    Okay,  and what  happens then?  At  

the end of  the ca l l ,  do you g ive h im an inst ruct ion?  What  

do you say to h im?   

DOCTOR LEBEYA :    A t  the end of  the cal l ,  before I  can 20 

communicate any fur ther  wi th h im,  because I  knew that  I  d id  

not  send the members of  the Hawks there,  I  suspected that  

i t  is  possib le imposters who are  pretending to b e members  

of  the Hawks.   So what  I  had to do was to check wi th the 

Provincia l  Head of  the Hawks in  Gauteng,  Major  General  
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Kadwa,  or  d id you send the members,  your  members,  a re  

they operat ing in  Sandton?   

ADV SEGEELS-NCUBE :    Okay,  we wi l l  get  to  that .   I  just  

want  to  know about  your  in te ract ion wi th Mr Malco lm X in 

that  two minutes.   So that  was the extent  of  i t .   He does not  

descr ibe the scene to you,  he does not  te l l  you how many 

people are at  the scene,  whether  they have f i rearms,  i f  they 

are in  vehic les,  o r  anyth ing of  that  nature?   

DOCTOR LEBEYA :    He ind icates  that  the members have 

got  b ig cars,  which does not  have regist rat ion p lates ,  which 10 

are not  marked,  and some of  these members are wear ing 

balaclavas.   Some of  these people are wear ing balac lavas.  

ADV SEGEELS-NCUBE :    And when he is  saying th is  to  

you,  i s  he descr ib ing something tha t  he is  seeing h imsel f ,  or  

what  he has been in formed of?   

DOCTOR LEBEYA :    I  d id  not  ask h im whether  you are  

seeing,  or  th is  is  what  you are being in formed.    

ADV SEGEELS-NCUBE :    Okay.   I f  he is  not  speci f i c  that  he 

is  on the scene when he is  having th is  conversat ion wi th 

you,  he is  effect ive ly te l l ing you,  f rom what  you would be 20 

saying now,  i s  that  he is  g iv ing you hearsay in format ion of  

something that  he is  receiv ing f rom someone e lse,  and 

want ing you,  the  Head of  DPCI ,  to  conf i rm something that  

he has not  wi tnessed h imsel f ,  but  is  receiv ing f rom 

someone e lse.    
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DOCTOR LEBEYA :    I t  is  possib le.   I  d id  not  ask h im.    

ADV SEGEELS-NCUBE :    But  would that  not  be a crucia l  

aspect  to  c la r i fy  wi th  h im as to whether  he is  te l l ing you 

something that  he is  actual ly  wi tnessing,  or  whether  he is  

te l l ing you something that  he is  just  heard about?  I  mean,  

for  you,  for  the  DPCI Head,  to  act  on something that  

someone is  te l l ing you he heard about ,  that  seems to me to 

be implausib le.    

DOCTOR LEBEYA :    But  i f  you are an invest igator  and you 

get  in fo rmat ion that  somebody e lse is  pretending to have 10 

been sent  by you,  the other  th ing you wi l l  ver i f y  la te r,  you 

need to arr ive as quick ly as possib le at  the p lace.  

ADV SEGEELS-NCUBE :    Wel l ,  you ar r ive as quick ly as  

possib le when you have sure ly  done some pre l iminary 

invest igat ions to  establ ish whether  there  is  a basis  on which 

to send your guys there.   You cannot  s imply send people on 

a mission on l imi ted in format ion.   So i f  any member of  the  

publ ic  ca l led you and a l leged that  the  Hawks were  at  the i r  

house,  o r  the people saying that  they are the Hawks,  you 

would send a team out  to  go and invest igate that ,  wi thout  20 

ver i fy ing the in format ion?   

DOCTOR LEBEYA :    You are cor rect .   That  is  why I  have 

done precise ly  that  p re l iminary invest igat ion.   The 

contact ing of  the Provincia l  Head to check,  d id you send the  

members?  The contact ing of  the Div is ional  Commission er,  
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when the Provincia l  Head says,  I  d id  not  send the members,  

my a l ternat ive  th ink ing is  that  the TOMS team at  head off i ce  

can a lso operate .   I  ask the Div is ional  Commissioner,  d id  

you send the members?  That  is  pre l iminary invest igat ion 

that  you do before you react .  

ADV SEGEELS-NCUBE :    No,  I  am asking before that ,  how 

do you ver i f y  tha t  the in format ion that  the person is  g iv ing  

you is  not  just  hearsay or  somebody that  is  just  t ry ing to get  

you to send somebody out  there ?  In  th is  instance,  Mr 

Malcolm X is  someone who,  yes,  is  an in formant ,  but  a lso  10 

th is  i s  a person that  your  guys have arrested fo r  extor t ion  

and corrupt ion.   So h is credib i l i ty  is  quest ionable at  that  

point .    

 So I  am t ry ing to establ ish what  you do to establ ish  

f rom him,  that  what  he  is  conveying to you is  actual ly  

happening,  so that  there are actual ly  people at  the scene 

that  a re pretending to be Hawks members.   You are te l l ing 

me about  ver i f y ing whether  there is  an operat ion underway.   

I  am asking you to ver i fy,  how do you ver i fy  that  what  he is  

communicat ing to you warrants your pre l iminary  20 

invest igat ion?   

DOCTOR LEBEYA :    As a detect ive,  you have got  to  be  

knowing that  both in format ion that  a person is  a d i rect  

wi tness and the  in format ion tha t  he got  f rom another  

person,  which is  hearsay,  you are not  prohib i ted f rom 
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fo l lowing that  in format ion.   Otherwise,  we wi l l  never  get  

in format ion that  help us.    

ADV SEGEELS-NCUBE :    So as  somebody who is  a 

detect ive,  then that  i s  the sk i l l  that  you appl ied,  is  that  

based on what  he  was te l l ing you,  you fe l t  that  there was a 

basis on which you should engage wi th your Generals  to 

establ ish whether  there is  in  fac t  a  leg i t imate operat ion  

underway by the DPCI off i cers,  because you bel ieved 

Malcolm X that  there were people at  that  p remises who 

were pretending to be Hawks members.    10 

DOCTOR LEBEYA :    I  agree that  every senior  manager wi th  

the exper ience of  invest igat ion wi l l  react  in  that  fashion.  

ADV SEGEELS-NCUBE :    Okay.   So now you have sat is f ied 

yoursel f  that  what  he is  saying to  you must  be  t rue,  so you 

want  to  ver i fy  whether  there is  an operat ion,  a leg i t imate 

operat ion by the Hawks members.   Correct?  So the 

in format ion that  he is  g iv ing you,  that  there are people at  

the scene who have said that  there are Hawks members 

sent  by General  Lebeya,  you are happy that  that  in format ion  

is  t rue?   20 

DOCTOR LEBEYA :    I  am happy that  the in format ion is  

fa lse.   That  i s  why we have got  to  react ,  because I  d id  not  

send anybody.   So that  is  conclusive in format ion,  

suggest ing that  that  in fo rmat ion,  that  the  people,  the  Hawks 

are there is  fa lse ,  which means that  whoever i s  there is  an  
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imposter.    

ADV SEGEELS-NCUBE :    Yes,  what  I  am asking you is  that  

you have sat is f ied yoursel f  that  what  Malcolm X is  te l l ing 

you is  t rue,  that  there are people at  the premises saying  

that  there are Hawks members sent  by you.   You are happy 

that  he is  being t ruthfu l  to  you about  that  scenar io?   

DOCTOR LEBEYA :    The sending of  the members is  to  

ver i fy.   You shal l  on ly ver i f y  once the members have ar r ived 

there and they have found that  there are members.   Before  

they arr ive you cannot  say that  you are sat is f ied,  because 10 

he has said that  what  you have not  seen,  your  members are  

not  there,  they have not  a rr i ved.   So that  was a process of  

ver i f icat ion.  

ADV SEGEELS-NCUBE :    So when you are on the  phone 

wi th h im for  those two minutes,  you do not  ask h im to hand 

h is phone over  to  –  you do not  conf i rm f i rs t l y  that  he is  on 

the scene,  but  i f  he was on the scene you could have asked 

h im to hand the phone over  to  one of  the members that  is  

execut ing the operat ion so that  you could speak to them.   

DOCTOR LEBEYA :    No,  that  would not  be my sty le of  20 

invest igat ion.   That  would actual ly  t r igger  those people to  

escape i f  they are  impersonators.  

ADV SEGEELS-NCUBE :    But  what  would  –  when Malcolm X 

speaks to you in  that  two minutes,  does he convey t o you 

that  he feels that  he is  in  danger?   
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DOCTOR LEBEYA :    No,  he d id no t  say that  he is  in  danger.    

ADV SEGEELS-NCUBE :    Did he say to you that  i t  looked 

l ike they are busy wi th unlawfu l  act iv i t ies such as a  

robbery?   

DOCTOR LEBEYA :    No,  he d id not  say that .   He said that  

they say they are members of  the Hawks coming to do an 

operat ion.   So tha t  is  my in terest .    

ADV SEGEELS-NCUBE :    So why would you just  d raw the  

conclusion that  i f  he gave the phone to you to speak to 

whoever was present  that  that  pe rson would escape?  What  10 

d id he say to you that  would suggest  to  you that  tha t  would 

be a possib i l i ty  i f  he gave,  i f  you were  to speak to the 

people on the scene?   

DOCTOR LEBEYA :    He d id not  te l l  me that .   I t  is  the 

exper ience f rom a detect ive that  you te l l  that  person and 

say hand over  the phone to one of  those.   I f  he is  an  

imposter,  I  say L ieutenant  General  Le beya say,  then those 

people wi l l  escape.    

ADV SEGEELS-NCUBE :    In  your  exper ience,  would an 

imposter  engage wi th a c iv i l ian that  is  wi tnessing w hatever 20 

unlawfu l  conduct  they must  be perpet rat ing ?  Because the 

only reason why they would be impersonat ing the  Hawks 

would be to execute something unlawfu l .   Correct?    

DOCTOR LEBEYA :    Imposters  a lways engage wi th 

whoever.   They pretend to be real  po l i ce off i c ia ls .   I  have 
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g iven a lo t  o f  examples,  some of  which I  d id  not  provide,  

but  imposters a lways pretend unt i l  the last  minute.    

ADV SEGEELS-NCUBE :    Yes,  so i f  they are pretending to 

be,  i t  would have been because they are t ry ing to do  

something unlawfu l .   Correct?    

DOCTOR LEBEYA :    That  is  correct .    

ADV SEGEELS-NCUBE :    Which in  those c i rcumstances,  Mr  

Malcolm X does not  g ive you any in format ion regard ing that .  

He does not  say to you i t  looks l ike they are t ry ing to 

execute a robbery  or  anyth ing to that  effect .   Correct?    10 

DOCTOR LEBEYA :    That  is  correct .    

ADV SEGEELS-NCUBE :    Okay.   So fo r  a l l  you know,  there  

are people at  the scene who are  comfor table enough to 

engage wi th a c iv i l ian in  fu l l  s ight  of  whatever  i t  is  that  they 

are doing.    

DOCTOR LEBEYA :    Just  repeat  the quest ion,  

Commissioner.  

ADV SEGEELS-NCUBE :    Malcolm X,  i f  he is  on the  scene,  

we are assuming that  he was on the scene,  so i t  i s  d i rect  

ev idence.   I t  is  not  hearsay.   So he is  on the scene and he 20 

is  wi tnessing these Hawks off ic ia ls ,  these off i c ia ls  that  have 

said they are Hawks members.   He is  wi tnessing them doing 

whatever i t  is  tha t  they are doing.   He does not  say to you 

that  they are busy wi th a robbery,  and he does not  say to 

you that  he feels unsafe wi th what  i s  happening.    
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DOCTOR LEBEYA :    That  is  correct .  

ADV SEGEELS-NCUBE :    Okay.   So he is  a c iv i l ian 

wi tnessing a cr ime,  and yet  he is  comfor table enough to 

engage you and to be in  fu l l  s ight  of  these imposters.    

DOCTOR LEBEYA :    That  is  correct .    

ADV SEGEELS-NCUBE :    Okay.   So on that  basis,  why do 

you then assume that  i f  he g ives the phone to them, they 

are going to escape?  What  i s  i t  about  what  he  is  

communicat ing to  you that  suggests to  you that  any contact  

wi th  you would resul t  in  them escaping?   10 

DOCTOR LEBEYA :    I t  is  the exper ience that  we have as 

detect ives,  that  the moment  you te l l  a  suspect  tha t  I  am 

ta lk ing to a pol ice  off ic ia l ,  a  real  po l ice off i c ia l ,  that  suspect  

wi l l  escape.  

ADV SEGEELS-NCUBE :    But  that  is  what  he said to  them, 

is  i t  not?  He d id say to them that  he is  speaking to General  

Lebeya,  and he said that  they were being rude.   In  h is  

media in terv iews,  he said that  the off i cers were actual ly  

rude to h im.    

DOCTOR LEBEYA :    Ja,  that  is  the media statement  that  he 20 

is  te l l ing ,  but  I  am get t ing in format io n f rom him at  that  

moment  before he make those media statements,  that  here 

are the members  who pretend to  be the members of  the 

Hawks.   And I  th ink that  any Nat ional  Head can not  s i t  and 

do noth ing about  i t .    
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ADV SEGEELS-NCUBE :    Okay.   So you then speak to your 

Generals  to  conf i rm whether  there is  an operat ion being 

conducted by,  whether  they are aware of  any lawfu l  

operat ion being conducted by DPCI.  

DOCTOR LEBEYA :    That  is  correct ,  Commissioners .    

ADV SEGEELS-NCUBE :    A t  any point  d id you th ink about  

ca l l ing the local  po l ice stat ion to conf i rm whether  there is  a 

lawfu l  po l i ce operat ion being conducted in  Sandton?   

DOCTOR LEBEYA :    I  needed the  Hawks to be the one that  

conf i rmed,  because there is  the possib i l i ty  that  the local  10 

pol ice might  be involved in  that  act iv i t y  of  pretending to be 

members of  the  Hawks.    

ADV SEGEELS-NCUBE :    No,  General  Lebeya,  based on 

what?  What  is  i t  that  Malcolm X te l ls  you that  makes you 

bel ieve that  members of  the local  po l i ce stat ion could be 

involved?   

DOCTOR LEBEYA :    No,  I  am not  saying that  he to ld me 

that .   I  say that  f rom the exper ience detect ive,  people who 

pretend to be members of  the  Hawks may come f rom 

anywhere.   I  have ind icated we ar rested members f rom 20 

Cr ime Inte l l igence.   We ar rested former pol ice off i c ia ls  f rom 

a Vis ib le Pol ic ing  pretending to be  members of  the  Hawks,  

so anybody can pretend to be a member f rom other  ent i ty.  

ADV SEGEELS-NCUBE :    Okay,  so  you d id not  contact  the  

local  po l i ce stat ion?   
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DOCTOR LEBEYA :    No.    

ADV SEGEELS-NCUBE :    And you d id not  contact  the  

Provincia l  Commissioner  e i ther?   

DOCTOR LEBEYA :    No.    

ADV SEGEELS-NCUBE :    And why d id you not  contact  the 

Provincia l  Commissioner ?  And th is  i s  once your  members,  

your  Generals ,  conf i rmed that  there  is  no operat ion by them 

being undertaken.  

DOCTOR LEBEYA :    The members of  the  Hawks  do not  

report  to  the Provincia l  Commissioner.   I f  i t  is  members of  10 

the Hawks operat ing there,  the  Provincia l  Commissioner  

may not  know.    

ADV SEGEELS-NCUBE :    No,  but  now you have establ ished 

that  i t  is  not  members  of  the  Hawks because you have 

spoken to General  Kadwa,  you have spoken to General  

Mbotho,  and Br igadier  Mokwena has a lso conf i rmed,  

everyone has conf i rmed that  i t  is  not  a DPCI operat ion.   So 

I  am asking you now that  you know i t  is  not  a DPCI 

operat ion,  why do you not  contact  the PC to  conf i rm 

whether  i t  is  a  pol ice operat ion?   20 

DOCTOR LEBEYA :    When I  conf i rm that  i t  is  not  the 

members of  the DPCI,  i t  g ives me more in format ion  that  

possib ly  those are imposters because they are not  f rom the  

Hawks.   And I  cannot  phone any other  one.   I  need our  

members to go and conf i rm as to whether  they are f rom the  
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Hawks,  o r  who are people pretending to be f rom the  Hawks.  

ADV SEGEELS-NCUBE :    Okay.   So once you have 

conf i rmed wi th  General  Kadwa and the other  Generals  that  

i t  is  not  a DPCI  operat ion,  you then speak again to  Mr 

Malcolm X.   Correct?   I f  we go to page,  st i l l  on page 81,  at  

15:51:  

“ I  ca l led Malcolm X for  16 seconds. ”  

Do you see that?   

DOCTOR LEBEYA :    That  is  correct .    

ADV SEGEELS-NCUBE :    Now what  would you have 10 

communicated to h im at  that  s tage?   

DOCTOR LEBEYA :    Wi thout  recal l ing the exact  in fo rmat ion,  

I  be l ieve that  I  was te l l ing h im that  they are not  f rom the  

Hawks.  

ADV SEGEELS-NCUBE :    They are  not  f rom the  Hawks? 

DOCTOR LEBEYA :    Yes.    

ADV SEGEELS-NCUBE :    And you must  have to ld h im 

something e lse,  because the next  act iv i t y  he is  sending you 

the address.    

DOCTOR LEBEYA :    Ja,  so i t  means that  I  shal l  a lso  have 20 

asked the address.  

ADV SEGEELS-NCUBE :    A t  any point  d id i t  occur  to  you to  

ask h im to take photographs of  the  people that  were  on the 

scene?  Would that  not  have been important  in format ion fo r  

a detect ive,  to  have at  least  photographs of  the people that  
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are pretending to be the  Hawks?   

DOCTOR LEBEYA :    Ja,  yes,  i t  is  possib le.    

ADV SEGEELS-NCUBE :    I t  is  possib le what?  I  am asking  

d id you do i t  a t  any point?  Did you ask h im,  whi le  I  am 

t ry ing to ver i f y  on  my s ide,  take some photographs so I  can 

see who these people are?  I t  wi l l  be very va luable for  us to  

have these faces.    

DOCTOR LEBEYA :    No,  I  d id  no t  ask h im to be tak ing  

photographs in  there.  

ADV SEGEELS-NCUBE :    Why not?    10 

DOCTOR LEBEYA :    The l i ke l ihood is  that  when you 

inst ructed a person to do that ,  you may endanger that  

person.    

ADV SEGEELS-NCUBE :    But  he  has not  ind ica ted any 

danger to  you.    

DOCTOR LEBEYA :    Yes,  I  unders tand,  but  I  am not  going 

to in i t ia te a process that  I  know i t  wi l l  endanger that  person.   

I  cannot  say take p ictures of  the people.    

ADV SEGEELS-NCUBE :    Why d id you not  te l l  h im to leave,  

i f  that  was your concer n?  My members wi l l  come now,  just  20 

leave the scene.   I f  i t  was what  you say that  you considered 

i t ,  that  i f  they are  impersonat ing the  Hawks,  then they must  

be doing i t  for  unlawfu l  purposes,  and so a c iv i l ian is  s t i l l  on  

the scene feeding you in format ion,  which suggests to  me 

that  he d id not  fee l  in  danger at  a l l ,  so much so that  he 



    2 SEPTEMBER 2026 – DAY 172 
 

Page 27  o f  196  

 

 

could be on the phone wi th the Head of  the DPCI in  fu l l  

s ight  of  these guys.   So i f  you were worr ied about  h is  

safety,  i f  you d id  th ink that  th is  was a dangerous s i tuat ion  

for  h im,  would the f i rs t  th ing  not  be g ive me the address 

and leave?   

DOCTOR LEBEYA :    Yes,  I  d id  not  want  to  endanger  h im,  so  

I  was not  going to  g ive h im tasks that  are going to endanger  

h im.    

ADV SEGEELS-NCUBE :    How is  te l l ing h im to leave the  

scene of  a possib le dangerous cr ime endanger ing h im?  You 10 

are te l l ing the c iv i l ian to leave.    

DOCTOR LEBEYA :    Yes,  I  d id  no t  te l l  h im to go there,  so 

he is  phoning me f rom the p lace.   So I  was not  going to te l l  

h im to leave.   Mine is  to  go and arr ive at  the  p lace t o  

ensure that  whoever is  there is  caught .    

ADV KHUMALO SC :    Doctor  Lebeya,  d id you ask h im to te l l  

you what  the people who were there pretending to  be the  

Hawks were wear ing?  Did you ask h im to descr ibe what  the 

people are wear ing?   

DOCTOR LEBEYA :    He to ld me how they were wear ing,  20 

Commissioner.  

ADV KHUMALO SC :    The reason why I  am asking you th is  

is  because Warrant  Off i cer  Nkosi  test i f ied in  th is  

Commission on the 3 r d  o f  November 2025 that  when he 

ar r ived at  the scene,  he observed people who were dre ssed 
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l ike  the pol ice  and they had bul le tproof  vests.   Before he 

even spoke to them, he could ident i fy  them as pol ice  

because the vests they were wear ing were easy to ident i fy.   

They were marked SAPS,  bul le tproof  vests.  

DOCTOR LEBEYA :    Indeed,  even Malcolm X ind icated that  

some are wear ing  bul le tproof  vests.    

ADV KHUMALO SC :    SAPS bul le tproof  vests?   

DOCTOR LEBEYA :    That  is  correct ,  Commissioner.  

ADV KHUMALO SC :    Now,  based on that  in format ion,  why 

could you not  establ ish that  there must  be the pol ice?   Or at  10 

least  I  must  f ind out  f rom the nearest  SAPS pol ice  stat ion  

that  i t  looks l ike there is  a pol ice operat ion here.   There are 

people who are wear ing SAPS vests.   I f  they are not  the  

Hawks,  they must  be the pol ice.  

DOCTOR LEBEYA :    Ja,  my descr ip t ion was that  the  

bul le tproof  vests,  many ind iv iduals that  pretended to be  

pol ice off ic ia ls  were found and even shot  wear ing SAPS 

bul le tproof  vests.   So I  needed the members of  the  Hawks 

to go,  Commissioner.    

ADV KHUMALO SC :    You see,  i t  is  possib le that  when 20 

somebody is  wear ing a SAPS bul le tproof  vest ,  they could be 

SAPS or  they could be imposters ,  but  at  least  you should 

ver i fy  whether  or  not  they are SAPS.   Because you cannot  

assume that  everybody who is  wear ing a SAPS bul le tproof  

vest  i s  an imposter.   Sure ly,  i f  somebody is  wear ing a SAPS 
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bu l le tp roof  vest ,  there must  be a chance that  they are 

SAPS.  

DOCTOR LEBEYA :    I  understand,  Commissioner.   The 

in format ion was not  that  they are  pretending to be SAPS 

members.    

ADV KHUMALO SC :    I  get  that .   Somebody said they said  

they are the  Hawks,  but  that  person could be mistaken.   

Now Malcolm X says to you they are wear ing  SAPS 

bul le tproof  vests.   That  should g ive you an ind icat ion at  the  

very least  that  they could be leg i t imate pol icemen ,  and that  10 

is  what  you needed to ver i fy.   Are they or  are they not  

leg i t imate pol icemen?   

DOCTOR LEBEYA :    Ja.   My v iew,  because here is  a  

d iscret ion that  i s  requi red,  that  those who are pretending 

can be genuine pol ice off i c ia ls  who are pretending to  be the 

members of  the  Hawks.    

ADV KHUMALO SC :    But  you see,  once you have 

establ ished that  they could be genuine pol icemen or  they 

are genuine pol icemen,  i t  gets to  the point  that  Advocate 

Ncube was ra is ing wi th you.   I f  they look l ike pol ice,  then 20 

the danger i s  not  there.   Because Malcolm X is  not  saying 

to you they are behaving in  a suspic ious manner,  they are 

dangerous.   In  fact ,  i f  you look at  page 81 of  your  

statement ,  he seems to be there,  or  somebody who is  g iv ing 

h im in format ion is  there fo r  at  least  an hour.   Because you 
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keep ca l l ing each other,  he keeps sending you messages,  

there is  no suggest ion that  th is  i s  a  dangerous s i tuat ion.  

DOCTOR LEBEYA :    I  hear  what  the Commissioner is  

saying,  but  here  my d iscret ion is  d i f ferent  to  how the 

Commissioner shal l  have responded.    

ADV KHUMALO SC :    But  what  are you exerc is ing 

d iscret ion for?  Because here  is  a c r iminal  suspect ,  

accord ing  to you,  says there are people here pretending to 

be the Hawks,  bu t  they are dressed l ike the pol ice.   So the 

f i rs t  th ing you need to f ind out  is ,  are they  pol ice or  not?  I f  10 

they are pol ice,  then you say,  th is  person says you are 

pretending to be  the  Hawks.   A re you or  a re  you not  

pretending to be the  Hawks?  Then the issue gets resolved.    

DOCTOR LEBEYA :    Ja,  my v iew was d i f fe rent ,  tha t  I  need 

to go and get  those people who are there,  who pretend to 

be members of  the  Hawks.   Be they SAPS members ,  i f  they 

pretend to be members of  the  Hawks,  we need to be  f ind ing  

them, Commissioner.  

ADV KHUMALO SC :    We wi l l  come to the 9 o 'c lock phone 

cal l  wi th  Malcolm X,  but  I  am going to leave i t  here fo r  now.    20 

ADV SEGEELS-NCUBE :    Thank you.   Then,  Genera l ,  a f ter  

the 16-second cal l  a t  15 :51,  Malcolm X sends you the 

address where the operat ion is  tak ing p lace,  and you say 

you fo rward i t  to  General  Mbotho and General  Kadwa.   And 

then at  15 :53,  there is  two ent r ies.   I  am interested in  the 
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second one:  

“Malcolm X fo rwarded the name of  the 

owner of  the address,  Kat iso Molefe . ”  

Now,  immediate ly  af ter  that ,  you cal l  h im for  27 seconds.   

This is  af te r  he  sent  Kat iso Molefe 's  name.   What  was 

d iscussed,  i f  you can recal l ,  in  that  27 -second cal l?    

DOCTOR LEBEYA :    I  do not  recal l  precise ly what  I  was 

te l l ing h im,  but  I  be l ieve that  I  was conf i rming receip t  o f  the 

address that  he forwarded.  

ADV SEGEELS-NCUBE :    Why wou ld you need to do  that  in 10 

a ca l l?    

DOCTOR LEBEYA :    I  do not  reca l l  precise ly what  I  sa id to  

h im,  but  I  shal l  have been conf i rming that  I  received the 

address.    

ADV SEGEELS-NCUBE :    And d id  you know who Mr  Kat iso 

Molefe  was when he sent  the name to you?  Did you know 

Kat iso Molefe?   

DOCTOR LEBEYA :    No,  I  d id  not  know that  person.   I  s t i l l  

do not  know him.  

ADV SEGEELS-NCUBE :    Do you know of  h im?   20 

DOCTOR LEBEYA :    In  terms of  now the media and the  

submission  of  ind iv idual  a t  the Commission,  I  know his 

name and that  there is  photo that  is  a lso publ ished on the 

media,  but  I  do not  know that  person.    

ADV SEGEELS-NCUBE :    So pr ior  to  6 December 2024,  
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when Mr Malcolm X sends you th is  name,  you do not  know 

of  Mr Kat iso Mole fe?   

DOCTOR LEBEYA :    I  have not  heard of  h im.    

ADV SEGEELS-NCUBE :    Even as the head of  DPCI?   

DOCTOR LEBEYA :    No,  I  have not  heard of  h im.  

ADV SEGEELS-NCUBE :    Okay.   Now,  i t  would seem to me 

that  i f  he is  send ing you that  name,  he does not  say in  h is  

message that  th is  is  the owner.   He just  says Kat iso Molefe .   

He sends the address and he says Kat iso Molefe .   What  d id  

you make of  that  when he just  sent  the address and the 10 

name?  Who was Kat iso Molefe?   

DOCTOR LEBEYA :    He was ind icat ing the name of  the  

person at  that  address.    

ADV SEGEELS-NCUBE :    How do you know that?  Because 

a l l  he does is  he sends address and Kat iso Molefe .   He 

does not  say th is  is  the owner.  

DOCTOR LEBEYA :    Dur ing tha t  process,  there was 

in teract ion wi th those that  I  was tasking,  asking what  is  the  

address?  Who is  the person tha t  we wi l l  be  contact ing 

when we ar r ive there?  So th is  was that  communicat ion.    20 

ADV SEGEELS-NCUBE :    No,  General ,  i t  is  not .   He sends 

you –  le t  us go to the PowerPoint  presentat ion  of  the 

WhatsApps.   Go to page 3.    

ADV KHUMALO SC :    Are you going to d isp lay?   

ADV SEGEELS-NCUBE :    Are you on page 3?   
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DOCTOR LEBEYA :    Yes,  Commissioner.    

ADV SEGEELS-NCUBE :    Okay,  so  we have the 6 December  

2024.   The f i rs t  is  that  missed cal l  which we have deal t  wi th  

and then the two-minute ca l l .   And then you make a 16 -

minute ca l l  a t  15 :51.   And then at  15 :51 again,  he sends you 

the address  and he says Kat iso Molefe .   So he is  not  saying 

to you th is  is  the owner.   There is  no context  as  to  who 

Kat iso Molefe  is ,  a t  least  in  th is  WhatsApp.   He may have 

to ld you who Kat iso  Molefe  was when you cal led h im for  the  

16 seconds.   I  am not  sure.    10 

DOCTOR LEBEYA :    I t  is  possib le  because these th ings are  

not  recorded.   I  am t ry ing to recal l  precise ly what  could we 

have been saying .    

CHAIRPERSON :    I  might  have misheard,  but  in  respect  of  

the 16-second cal l  a t  15 :51,  I  th ink you said 16 minutes.    

ADV SEGEELS-NCUBE :    16 seconds,  Chai r.  

CHAIRPERSON :    Yes,  yes.  

ADV SEGEELS-NCUBE :    So when he sends you the name 

Kat iso Molefe ,  what  do you make of  i t?    

DOCTOR LEBEYA :    That  i t  is  the person who is  at  that  20 

address.    

ADV SEGEELS-NCUBE :    I t  was just  an assumpt ion.   He d id  

not  actual ly  say to you dur ing any of  your  ca l ls  tha t  th is  is  

Mr Kat iso Molefe 's  p lace or  he is  the person that  l ives 

there.   He d id no t  g ive you any context .   He d id not  have 
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that  d iscussion wi th you.    

DOCTOR LEBEYA :    I  do not  recal l  i f  he said he is  the 

owner  or  the person there.   So I  take i t  that  I  assumed i t  

was the owner of  that  address.    

ADV SEGEELS-NCUBE :    Go to the  next  page,  page 4.    

DOCTOR LEBEYA :    Yes,  Commissioner.  

ADV SEGEELS-NCUBE :    So af ter  he sends you Kat iso 

Molefe ,  then you make the 27 -second cal l  a t  15 :54.   That  is  

the cal l  that  I  had asked you i f  you recal l  what  wou ld have 

been d iscussed dur ing that  ca l l ,  and you say you do not  10 

know.    

DOCTOR LEBEYA :    That  is  correct .  

ADV SEGEELS-NCUBE :    You cannot  recal l?   You cannot  

recal l?  

DOCTOR LEBEYA :    Yes,  I  cannot  recal l  p recise ly in  which 

cal l  we are ta lk ing about .    

ADV SEGEELS-NCUBE :    Now,  when you forward 

in format ion to General  Kadwa and to General  Mbotho,  you 

do not  forward Kat iso Molefe 's  name.   The message that  

comes f rom Malcolm X that  says Kat iso Molefe ,  you do not  20 

forward that  message to them.   The only message you 

forward to them is the address,  the one above that .   

Cor rect?   

DOCTOR LEBEYA :    Yes,  I  see tha t  I  d id  not  send.    

ADV SEGEELS-NCUBE :    And,  in  fact ,  General  Mbotho,  
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when he receives the WhatsApp f rom you wi th the 

forwarded address,  he asks you,  i s  there any number that  

we can contact  when we get  there?  And you do not  respond  

to that  message f rom him.   You recal l?    

DOCTOR LEBEYA :    That  is  correct .    

ADV SEGEELS-NCUBE :    Why not?  Why d id you not  g ive 

h im Malcolm X 's deta i ls?   

DOCTOR LEBEYA :    Because of  the name that  we gave h im 

of  being an in formant .    

ADV SEGEELS-NCUBE :    You are  not  going to g ive your 10 

Generals  that  are  you tasking wi th sending a team out  there 

wi th the name of  the person that  is  g iv ing you th is  

in format ion and h is deta i l s?  

DOCTOR LEBEYA :    I  have not  been doing that .   I  was not  

going to do that .    

ADV SEGEELS-NCUBE :    Okay,  so  why do you not  say to  

Mbotho,  I  am not  going to g ive you h is number?  He asks 

you and you do not  respond at  a l l  to  h is  message.    

DOCTOR LEBEYA :    Yes,  I  d id  not  respond to that .  

ADV SEGEELS-NCUBE :    Is  i t  possib ly  because General  20 

Mbotho had a lso received a ca l l  f rom Mr Mthethwa to ver i fy  

the same informat ion that  you had received f rom Malcolm X, 

that  there was an operat ion ongoing at  Mr Kat iso Molefe 's  

home,  and that  i s  why you d id not  have to g ive h im contact  

deta i ls?   
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DOCTOR LEBEYA :    That  was not  in  my knowledge.    

ADV SEGEELS-NCUBE :    The evidence that  we heard f rom 

Warrant  Off icer  Nkosi  was that  when he arr ived,  he  was a  

DPCI off i cer,  when he ar r ived at  the scene,  a gent leman 

approached h im who ident i f ied h imsel f  as being a re lat i ve of  

the person that  l i ves at  the address,  and that  person to ld 

Warrant  Off i cer  Nkosi  that  he is  the person that  ca l led the  

General .   And when Warrant  Off i cer  Nkosi ,  in  fact ,  he said,  I  

am the one that  ca l led Pat r ick.   And when Warrant  Off icer  

Nkosi  asked h im,  who is  Pat r ick?  He said,  General  Mbotho.   10 

He is  the one tha t  ca l led General  Mbotho.   And that  person 

that  Warrant  Off icer  Nkosi  ident i f ied is  a Mr Mthethwa.   

Were you aware o f  that?   

DOCTOR LEBEYA :    I  saw when he gave the test imony,  

Commissioners .    

ADV SEGEELS-NCUBE :    Yes,  and Mr Mthethwa is  the  

person that  was on the scene,  wh ich is  a lso refer red to in  

Malcolm X 's message to you la ter  on as K ing Nyambose,  

because you said  that  you know that  that  is  the c lan name 

for  Mthethwa.   Correct?    20 

DOCTOR LEBEYA :    I  assumed.   That  is  my understanding 

of  the c lan name of  Mthethwa is  Nyambose.    

ADV SEGEELS-NCUBE :    Yes,  and Capta in Wanda,  who 

was one of  the members that  was execut ing the operat ion,  

sa id that  at  some point  dur ing the operat ion,  a gent leman 
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approached h im wi th h is  ce l l  phone and said to  h im that  

there is  somebody that  wants to  speak to h im,  and he 

ident i f ies that  person as being Mr  Mthethwa as we l l .   And 

the person on the  other  end of  Mr Mthethwa 's phone,  or  the 

cel l  phone that  was handed to  h im by Mr Mthethwa,  was 

Br igadier  Mokwena.   Were you aware of  that  ev idence?   

DOCTOR LEBEYA :    I  have seen the t ranscr ip t  o f  that  

ev idence.    

ADV SEGEELS-NCUBE :    Yes.   So i t  seems that  I  am 

asking,  you do not  know why you d id not  say,  you say you 10 

d id not  send Kat iso Molefe 's ,  that  is  accepted,  you d id not  

send h is name to General  Mbotho or  to  General  Kadwa,  who 

you were tasked wi th ver i fy ing  th is  in fo rmat ion about 

whether  there were Hawks members there,  and a lso you d id 

not  g ive them the deta i l s  of  Mr Ma lcolm X,  even though 

General  Mbotho had speci f ica l l y  asked you fo r  the contact  

deta i ls  of  somebody to contact  there.  

DOCTOR LEBEYA :    Yes,  I  d id  not  g ive h im the deta i ls .    

ADV SEGEELS-NCUBE :    Okay.   Now,  i f  we are  st i l l  on  

page 4,  you wi l l  see that  there is  –  what  then happens af te r  20 

your ca l l ,  a t  16 :08,  so there is  about  15 minutes between 

the communicat ion between you and Mr Malcolm X,  where  

he sends you a regist rat ion number  and he says :  

“Thei r  car  regist rat ion,  General . ”  

So th is  would be the people tha t  a re execut ing the  
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operat ion,  he has g iven you thei r  reg ist rat ion number.  

DOCTOR LEBEYA :    That  is  correct ,  Commissioner.    

ADV SEGEELS-NCUBE :    And what  d id  you do wi th that  

in format ion?   

DOCTOR LEBEYA :    I  be l ieve tha t  I  shal l  have shared i t  

wi th  one of  the Generals .    

ADV SEGEELS-NCUBE :    Yes,  you d id share i t  wi th  General  

Mbotho.  

CHAIRPERSON :    And the BB,  does that  not  ind icate that  

that  is  a SAPS car  or  not?   10 

DOCTOR LEBEYA :    I  d id  not  get  a feedback.    

CHAIRPERSON :    No,  no,  no,  looking at  that  MB 44BB,  does 

that  not  ind icate that  i t  is  a  SAPS car  or  not  real l y?   

DOCTOR LEBEYA :    No,  wi th  th is  regist rat ion,  the SAPS car  

wi l l  end wi th B at  the end.    

CHAIRPERSON :    Oh,  B at  the end.  

DOCTOR LEBEYA :    Not  GP.    

CHAIRPERSON :    I  knew there was a B somewhere.   Thank 

you,  thank you,  General .  

ADV KHUMALO SC :    I  want  to  –  Warrant  Off i cer  Nkosi 's  20 

evidence again on the 3 r d  o f  November.   This  is  what  he  

said.   He said on h is state phone,  he has got  an app where 

he can enqui re  the ownership of  anyth ing on the  phone.   

And then when he ar r ived at  the scene,  he d id that ,  and i t  

came out  that  these are pol ice vehic les.   So just  by looking 
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a t  the regist rat ion number and checking on h is app,  he 

could ident i f y  the vehic les there as pol ice vehic les.    

DOCTOR LEBEYA :    I  agree,  Commissioner,  when you have 

got  that  system,  you are able to  get  the deta i l s  of  the 

owner.  

ADV KHUMALO SC :    So i f  you were g iven the reg ist rat ion 

numbers of  the vehic les that  were  on the scene,  that  is  a l l  

that  was needed to ver i f y  who was there.   You get  a  

regist rat ion number,  you go on your SAPS phone or  your  

DPCI phone,  you put  the numbers  there,  and they te l l  you 10 

these are pol ice vehic les,  and that  is  how you ver i f y  that  i t  

is  the pol ice who are there.   I t  is  as  s imple as that .  

DOCTOR LEBEYA :    I  agree wi th that ,  Commissioner,  and i t  

has st i l l  requi red  us to ver i f y  those pol ice off ic ia ls .   Are 

they saying that  they are f rom the Hawks?   

ADV KHUMALO SC :    No,  but  here is  my point .   Once you 

ver i fy  that  they are pol ice,  then you can even say to 

Malcolm I  know that  they are pol ice.   P lease g ive them the 

phone so that  I  can understand i f  they say they are the 

Hawks or  not .   Because once you have ident i f ied  them as 20 

pol ice off icers,  you know that  they are not  imposters ,  they 

are the pol ice ,  and then you can say le t  me speak to  one of  

them so that  I  can understand why they say they are the  

Hawks.   And i t  becomes that  s imple.   There is  no need to 

send 14 Hawks of f icers to  the address fo r  that  purpose.  
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DOCTOR LEBEYA :    My v iew is  d i f ferent ,  Commissioner,  

wi th  that  approach.   The suspect  w i l l  escape.   He wi l l  never  

ar rest  anybody fo r  pretending to be  a member of  the Hawks.  

ADV KHUMALO SC :    I f  i t  is  a  pol i ce vehic le there,  General ,  

and you have ident i f ied i t  as a pol ice vehic le,  so you are 

now el iminat ing the possib i l i ty  that  these are cr iminals.   You 

know i t  i s  the pol ice.   You have ident i f ied thei r  vehic le.   I t  is  

now a mat ter  of  what  are the pol ice  doing there ?  Did they 

real ly  say they are the Hawks?  Because Malcolm X could  

have been mis leading you,  or  he could have misunderstood  10 

how the people ident i f ied themselves when they ar r ived at  

the i r  address.   Once you have establ ished that  they are the  

pol ice,  the quest ion  you ask them is,  d id you say you are  

f rom the Hawks,  there seems to be a misunderstanding.    

DOCTOR LEBEYA :    Yes,  so when i t  comes to that ,  po l i cy  

requi res d iscret ion.   I t  means that  i f  the Commissioner was 

in  my shoes,  he shal l  have done i t  that  way.   And i f  I  was 

asking the Commissioner,  I  was going to say,  how can you 

do i t  in  that  way whe n you should have arr ived there so that  

you catch whoever is  there?  Even i f  i t  is  the po l ice who 20 

pretend to be  a member of  the Hawks,  should have been 

ar rested …[intervenes] .  

ADV KHUMALO SC :    But  you cannot  catch the pol ice who 

are conduct ing a  leg i t imate pol ice  operat ion.   DPCI  does 

not  have a mandate to ar rest  the pol ice who are conduct ing 
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a  leg i t imate pol ice operat ion.   Once you are to ld that  i t  is  

the pol ice and they are there conduct ing a leg i t imate pol ice 

operat ion,  DPCI has no business being there in ter fer ing  

wi th the i r  operat ion.   You can cal l  the i r  Commanders and 

thei r  Generals  and say they misrepresented who they are,  

they d id th is ,  they d id that .   But  you cannot  go there and 

say I  am going to in ter rupt  the i r  operat ion because I  want  to  

enqui re f rom them why they said A ,  B,  C and D.    

DOCTOR LEBEYA :    We have never sa id that  we are going 

to in ter rupt  the i r  operat ion,  Commissioner.   The members of  10 

the SAPS have been caught  pretending to be members of  

the Hawks.   So that  is  why we have to send membe rs  to go.   

And i f  they say that  they are f rom the Hawks,  even i f  they 

are f rom the SAPS and they are not  f rom the Hawks,  what  

they are doing is  wrong because many a t ime people 

pretend to be f rom the Hawks when they are not .    

ADV BALOYI SC :    General ,  when you say you have caught  

members of  the SAPS pretending to be Hawks,  were those 

SAPS members involved in  a leg i t imate operat ion or  they 

were not?   20 

DOCTOR LEBEYA :    No,  i l leg i t imate operat ion,  

Commissioner.    

ADV BALOYI SC :    Thank you.  

ADV SEGEELS-NCUBE :    Then,  General ,  so we are  st i l l  on 

page 4.   You have now expla ined why the regist rat ion 
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number  –  he sends you the reg ist rat ion number.   I  am 

assuming you would have asked h im to send you something 

l ike that  o r  d id he  just  do i t  o f  h is  own accord?   

DOCTOR LEBEYA :    I  th ink he has just  done i t  on h is own 

accord.    

ADV SEGEELS-NCUBE :    Okay,  bu t  then you speak to h im,  

you make a cal l  and you speak to  h im for  two minutes at  

16:26.   Now at  16 :26,  is  he st i l l  on the scene?  When you 

speak to h im on page 4,  at  16:26 you wi l l  see the green 

b lock,  two-minute  ca l l  that  you in i t ia te,  he is  s t i l l  on the 10 

scene,  Malcolm X is  on the scene?   

DOCTOR LEBEYA :    That  is  correct .  

ADV SEGEELS-NCUBE :    His f i rs t  ca l l  to  you was at  15 :43,  

so 45 minutes la ter  he is  s t i l l  on the scene?   

DOCTOR LEBEYA :    That  is  correct  Commissioner.    

ADV SEGEELS-NCUBE :    And what  is  the d iscussion  about ,  

that  two-minute d iscussion?   

DOCTOR LEBEYA :    I  cannot  reca l l  what  he was d iscussing  

wi th me,  but  obviously i t  re la tes  to that  act iv i t y  at  the  

address.    20 

ADV SEGEELS-NCUBE :    Would you have to ld h im that  your  

members are on thei r  way to the scene?   

DOCTOR LEBEYA :    I t  is  possib le,  I  cannot  recal l .  

ADV SEGEELS-NCUBE :    Wel l ,  is  that  not  something 

important  to  communicate to  the person that  has in formed 
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you that  there are  people pretending to be the Hawks  on the  

scene?  Would i t  not  be important  to  te l l  h im that  you are in  

fact  sending a team?   

DOCTOR LEBEYA :    You have got  to  be st rategic when you 

speak to an in formant ,  so that  the  in formant  is  not  the one 

who debr iefs you.   So you cannot  be opening everyth ing 

wi th the in formant .   You might  be used.    

DOCTOR LEBEYA :    Yes,  you might  be used .   You could  

have been used in  th is  instance as wel l ,  but  you d id not  

th ink that  you were being used .   So I  am assuming you 10 

would have been open wi th h im that  you are  sending 

members.   Because I  asked you ear l ier  on,  you bel ieved 

what  he was te l l ing you,  so you were not  being used.  

DOCTOR LEBEYA :    Yes,  that  is  why I  reacted the way I  

d id ,  so that  I  am not  used.    

ADV SEGEELS-NCUBE :    Yes,  so i f  you bel ieve in  the  

credib i l i t y  of  the  person g iv ing you th is  in fo rmat ion,  I  am 

assuming you would have not i f ied h im that  th is  two -minute 

ca l l ,  that  my members are on thei r  way.    

DOCTOR LEBEYA :    Yes,  I  cannot  recal l  precise ly,  because 20 

at  the t ime when th is  th ing was happening,  we were not  

p lanning that  in  fu ture .   We might  have to come and recal l  

precise ly what  we were,  what  w ords  we were using.  

ADV SEGEELS-NCUBE :    Okay.   Before  I  get  to  the next  

message,  I  just  want  to  then p ick  up on what  I  had asked 
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you about  Mr Kat iso Molefe .   So i f  I  understood you,  you d id  

not  know of  Mr Kat iso Molefe?   

DOCTOR LEBEYA :    That  is  correct ,  Commissioner.    

ADV SEGEELS-NCUBE :    And the  evidence that  we have 

heard,  i f  that  ev idence is  to  be bel ieved,  Mr Kat iso Molefe  

was a l legedly par t  o f  an organised cr iminal  grouping,  which  

inc luded Mr Jothan Msib i .   A re you aware of  Mr Msib i?   

DOCTOR LEBEYA :    I  on ly star ted hear ing Mr Msib i  when 

the evidence has been provided to the Commission.  

ADV SEGEELS-NCUBE :    So you d id not  know of  Mr Msib i  10 

before th is  Commission?   

DOCTOR LEBEYA :    No,  I  d id  not  know that  person.    

ADV SEGEELS-NCUBE :    Okay,  there is  a d i f ference.   I  am 

not  asking i f  you knew him .   I f  you knew of  h im,  the name 

Msib i  and what  business he was operat ing,  bear ing in  mind 

that  he was known to be in  the tax i  business and in  the 

Mpumalanga area as wel l ,  and were you not  at  some point  

a lso stat ioned in  Mpumalanga?   

DOCTOR LEBEYA :    No,  I  d id  not  know him.  

ADV SEGEELS-NCUBE :    No,  General ,  my quest ion  is  not  20 

whether  you knew him .   Whether  you knew of  h im.   So,  not  

that  you had a re lat ionship wi th h im .   Whether  you knew of  

the name,  the person,  Mr Msib i .   Whether  as Mr Msib i  o r  

Mswazi ,  whether  you knew of  h im.  

DOCTOR LEBEYA :    As I  ind icated in  my f i rs t  day,  when we 
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were coming f rom the Interpol  meet ing,  there was a ta lk  by  

the Div is ional  Commissioner of  some taxi - re lated  person 

that  he fe l t  was in  danger.   So I  cannot  recal l  whether  i t  is 

that  name,  but  I  do not  recal l  having heard about  Mr Msib i .   

So,  these names,  for  me,  I  d id  not  know any of  those 

involved in  the tax i  indust ry.  

ADV SEGEELS-NCUBE :    Okay.   So you d id not  know of  

h im.   Now,  th is  inc ident  where you speak about  General  

Khumalo  ind icat ing to you that  you say that  you do not  know 

i f  he was ta lk ing  about  Mr Msib i ,  but  when you gave your  10 

evidence you said that  General  Khumalo  had gone to the 

farm.   Was i t  the  farm of  Mr Msib i ,  is  that  what  you were  

t ry ing to re lay?   

DOCTOR LEBEYA :    I  do not  know who could that  be,  but  a  

p lace where he was supposed to  be going,  where  he fe l t  

that  he is  in  danger.   So,  we d id not  go deeper in to what  

k ind of  a  p lace would that  be.    

ADV SEGEELS-NCUBE :    Okay,  and he d id not  g ive you the 

name of  the person e i ther ?   

DOCTOR LEBEYA :    I  do not  reca l l  h im g iv ing the name of  20 

the person.  

ADV SEGEELS-NCUBE :    Okay.   I t  seems b izar re that  he  

would te l l  you about  going to a fa rm and not  te l l  you the  

name of  the person where he had fe l t  endangered by that  

person.   Is  i t  just  maybe that  you do not  recal l  the name?   
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DOCTOR LEBEYA :    I t  is  possib le that  he may not  have 

even ment ioned the name.    

ADV SEGEELS-NCUBE :    Okay.   Now,  th is  would have been 

before 6 December 2024,  th is  d iscussion  between you and 

General  Khumalo .    

DOCTOR LEBEYA :    I  have got  to  check .   Possib i l i t y  is  that  

is  af terwards.   I  th ink that  i t  is  in  January or  February when 

we come f rom Interpol ,  not  before 6 December.   No,  i t  was 

not  before 6 December.    

ADV SEGEELS-NCUBE :    Okay.   I t  was not  be fore Mr 10 

Molefe 's  ar rest?   

DOCTOR LEBEYA :    No,  i t  was not .  

ADV SEGEELS-NCUBE :    Okay.   And i f  the evidence that  

we heard about  a l leged organised cr iminal  grouping,  which  

inc luded Mr Msib i  and Mr Molefe  is  correct ,  what  you are  

saying is  that  as the head of  DPCI  you had no knowledge of  

th is  organised cr iminal  grouping at  a l l .    

DOCTOR LEBEYA :    I  have no knowledge of  that  organised 

cr iminal  g rouping at  a l l  and I  even doubt  i f  i t  is  registered 

as  an Organised Cr ime pro ject .   I f  so  registered,  maybe i t  20 

might  be wi th the  Detect ive Serv ice.   So f rom my s ide,  I  do  

not  know about  that  organised cr iminal  grouping.  

ADV SEGEELS-NCUBE :    Okay.   I  want  to …[ intervenes] .  

ADV BALOYI SC :    Can I  just  ask?  I f  i t  were registered,  

how would you know?  Where would the regist rat ion and 
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that  in format ion s i t  for  you to be aware of  i t?    

DOCTOR LEBEYA :    I f  i t  is  registered wi th the DPCI,  i t  wi l l  

be kept  by the component  head of  DPCI  and the component  

head of  Pr ior i t y  Cr ime Management  Centre  and the 

chai rperson of  that  commit tee wi l l  know the names.   I f  i t  is 

registered wi th the Detect ive Serv ice Organised Cr ime 

Component ,  the component  head wi l l  know.   And some of  

the in format ion at  the Nat ional  Pro ject  Commit tee ,  they may 

be shar ing.   So that  is  where one can f ind the names.  

ADV BALOYI SC :    And who s i ts  in  th is  nat ional ,  I  th ink you 10 

say,  p ro ject  commit tee?  What  inst i tu t ions are in  there or  

posi t ions are in  there  that  would  have made i t  poss ib le for  

you as head of  DPCI  or  even the DPCI in  genera l  to  be 

aware,  i f  i t  had been registered by  the SAPS?   

DOCTOR LEBEYA :    Cr ime Inte l l igence par t i c ipate .   The 

Nat ional  Prosecut ing Author i ty,  the Organised Cr ime 

Component ,  the DPCI,  var ious other  government  inst i tu t ions 

par t ic ipate,  those that  a re re levant  to  the pro ject .   So there  

are those who s i t  on a permanent  basis  and there are those 

who come on inv i ta t ion,  Commissioner.    20 

ADV BALOYI SC :    In  that  commi t tee,  that  body,  how i t s  

operat ions,  how does i t  work?  Does i t  have a scheduled 

meet ing,  p ro ject?  These are  the,  as in ,  you have a 

ca lendar,  you meet  every month ,  you meet  every th ree 

months.   And what  k ind of  in fo rmat ion gets shared in  that  
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body?   

DOCTOR LEBEYA :    Every t ime they s i t ,  when they adjourn,  

they wi l l  set  a  date for  the next  meet ing.   So the  

administ rators wi l l  prepare the in format ion that  needs to be  

shared openly,  depending on the  nature of  the pro ject .   

There are those pro jects that  they may say that  th is  one is  

undercover,  we shal l  deal  wi th  i t  s l ight ly  d i f fe rent  than 

others,  that  we deal  wi th  them in the open.   So there are  

d i f ferent  categor ies of  those pro jec ts,  C ommissioner.  

ADV BALOYI SC :    So i t  is  real ly  about  that  body,  as I  10 

understand,  i t  is  a  body where  you report  on  speci f i c  

invest igat ions,  i f  you l i ke,  that  are  being deal t  wi th  by the 

d i f ferent  ent i t ies?    

DOCTOR LEBEYA :    That  is  cor rect ,  Commissioner.   To a lso  

moni to r  progress and g ive inst ruct ions where needed.   And 

then where there is  a need,  fo r  example,  to  ask the  NPA and 

say that  we have got  a problem wi th decis ion -making in  th is  

speci f ic  one.   So those wi l l  be ra ised,  wi l l  be par t  o f  the  

del iberat ions,  Commissioner.  

ADV BALOYI SC :    Thank you.   Sor ry,  Ms Segeels.  20 

ADV SEGEELS-NCUBE :    General ,  so insofar  as you being 

the head of  DPC,  you had no engagements  w i th tax i  

associat ions l i ke  SANTACO, where you would have come 

across Mr Msib i  a t  a l l?    

DOCTOR LEBEYA :    As the head of  the DPCI ,  I  do not  
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remember meet ing a tax i  associat ion.   The t ime that  we met 

the Taxi  Associat ion SANTACO, I  th ink that  I  might  have 

been the Deputy Nat ional  Commissioner,  so I  am not  

recal l ing,  but  i t  was in  a meet ing held by sen ior  off i c ia ls .   I  

th ink that  i t  was an issue where we needed a tax i  

organisat ion to be cooperat ing.   There was that  t ype of  

meet ing that  took p lace,  but  i t  was an associat ion that  is  

the leaders ,  but  I  th ink that  is  something l ike a Thai  boss,  

something of  that  nature.   I  do not  th ink that  Msib i  was par t  

o f  that  delegat ion .    10 

ADV SEGEELS-NCUBE :    Okay.   Can I  then,  I  want  to  show 

you a photograph that ,  actual ly  two photographs that  was 

ext racted f rom Mr Kat iso,  one of  Mr Kat iso Molefe 's  

devices,  which we are going to d isp lay  and then I  want  to  

ident i fy  ind iv iduals fo r  you f rom th is  photograph.   I f  we go 

f rom the r ight ,  you wi l l  see that  is  Mr Msib i .   The metadata  

of  th is  photograph is  21 June 2022.  

 And the photograph,  the person on the r ight  in  the  

whi te sweater,  that  is  Mr Msib i .   And the person next  to  h im 

is  Mr Mthethwa,  who was present  at  the ar rest  of  Mr Kat iso  20 

Molefe on the 6 t h  o f  December 2024 ,  and I  have to ld you 

what  the evidence regard ing h is par t i c ipat ion was regard ing  

that .   The person next  to  h im is  Mr Mthakath i  and the  

person next  to  h im is  Mr Motsumi ,  and the person next  to  Mr 

Motsumi  is  Mr Kat iso Molefe.  
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 And what  we know is  that  when we go to the next  

message,  is  that  Malcolm X says to you that  Mr Mthethwa,  

K ing Nyambose,  thanks you fo r  your  assistance.   We wi l l  

get  to  that .   So the person that  he  is  referr ing to  is  the  

person next  to  Mr  Msib i ,  the la te Mr Msib i .  

 Now,  i f  we can go to the message,  and then I  want  

to  put  a proposi t ion to you about  your  lack of  knowledge of  

the person,  Mr Kat iso  Molefe and Mr Msib i ,  in  l igh t  of  the  

posi t ion that  you held as the head of  DPCI .   I f  we can go 

back to your WhatsApps on page 4 ?   10 

DOCTOR LEBEYA :    Yes,  Commissioner.    

ADV SEGEELS-NCUBE :    You wi l l  see the last  message 

f rom Mr  Malcolm X comes on page 4 at  17 :48,  and i t  i s  a  

very important  message.   He says:  

“Thank you for  sending people who ver i f y  

that  these gent lemen are pol icemen …”   

So not  Hawks,  members,  pol i cemen :  

“…and King Nyambose real ly  appreciates 

a l l  your  effor ts ,  General .   I t  is  a  p i ty  that  

the pol icemen you sent  were not  a l lowed 20 

ins ide the yard and house. ”  

Now,  that  s tatement  says a lo t  f rom him.   I t  is  a  p i ty  that  the  

people you sent  were not  a l lowed ins ide the yard and the  

house.   When you received th is  message f rom him,  I  am 

assuming that  i f  your  in tent ions were to establ ish that  i t  was 
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a  pol i ce operat ion,  a leg i t imate po l ice  operat ion,  that  these 

were Hawks members,  whatever  i t  is  that  your  in tent ion was 

for  sending them there.   Your in ten t ion was not  for  them to 

go in to the yard and the hou se.   Cor rect?   I t  was merely to  

ver i fy.  

DOCTOR LEBEYA :    That  is  correct ,  Commissioner.    

ADV SEGEELS-NCUBE :    So when you receive a message 

l ike th is  f rom him,  what  is  your  response to h im?   

DOCTOR LEBEYA :    Ja,  so I  was,  as  that  day we were busy 

wi th other  act iv i t ies.   I  just  showed that  he is  thanking,  and 10 

then I  was not  rea l ly  in te rested in  the message i tse l f .  

ADV SEGEELS-NCUBE :    Just  go to page 5.   There is  a  

vo ice cal l ,  th ree minutes at  21 :52.   This i s  at  near ly  10 

o 'c lock in  the evening where you a re accept ing a ca l l  f rom 

Mr Malcolm X.    

DOCTOR LEBEYA :    That  is  correct .    

ADV SEGEELS-NCUBE :    And i t  is  a  th ree -minute 

conversat ion.   What  are you ta lk ing  to h im about  there?   

DOCTOR LEBEYA :    Wel l ,  I  cannot  recal l  the precise 

d iscussion.   I t  must  have been about  that  operat ion of  the 20 

day.    

ADV SEGEELS-NCUBE :    You do not  say to  h im,  who is  

K ing Nyambose?   

DOCTOR LEBEYA :    No,  I  d id  not  ask h im who is  th is  K ing 

Nyambose.  
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ADV SEGEELS-NCUBE :    You do not  say to h im,  why are  

you saying i t  is  a  p i ty  thes e guys could not  get  in to the yard  

and the house?  That  was never  why I  sent  them.  I  d id  not  

send them for  tha t  purpose.    

DOCTOR LEBEYA :    I  d id  not  ask h im because even mysel f ,  

I  d id  not  have the  in tent ion that  they must  go and enter  in to 

the house.   There was a speci f ic  task that  the  senior  

managers were g iven.    

ADV SEGEELS-NCUBE :    What  th is  message f rom Malcolm 

X suggests i s  that  i t  was K ing Nyambose,  Mr Mthethwa,  who 10 

contacted h im on the day and asked fo r  h is  assistance,  and 

he then act ivated you to  get  your  assistance in  order  to  

in ter fere in  the operat ion.   Otherwise,  i t  would not  have 

been a p i ty  that  they were not  a l lowed ins ide the yard and 

house i f  a l l  that  needed to be done was to ver i f y  whether  i t  

was the Hawks or  not .   Do you agree wi th me that  that  i s  a 

reasonable in terpretat ion of  th is  message f rom his point  o f  

v iew,  not  your  point  o f  v iew?   

DOCTOR LEBEYA :    I  understand that ,  and then  i t  is  

possib le.   I t  i s  something that  f rom my s ide,  I  d id  not  know 20 

who tasked h im.    

ADV SEGEELS-NCUBE :    And i t  just  seems odd to me that  

he uses the name King Nyambose and you do not  ask h im 

who is  th is ,  even in  the cal l ,  in  the three -minute ca l l ,  who 

are you ta lk ing about?  Who is  th is  person?  You d id not  te l l  
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me somebody to ld you about  th is .   He d id not  g ive you any 

of  th is  deta i l  previously I  asked you.   So now he is  us ing  

K ing Nyambose in  h is  message,  which suggests that  you 

knew who King Nyambose was pr io r  to  th is  message,  

because otherwise you would be asking who is  i t ,  who you 

are refer r ing to?  

DOCTOR LEBEYA :    Ja.   I  was a l ready sat is f ied that  those 

were not  the Hawks imposters,  which we were in terested in .    

ADV KHUMALO SC :    You are being asked about  the  

ind iv idual ,  not  the operat ion and what  the operat ion was 10 

about .   There is  a message of  grat i tude coming f rom a 

speci f ic  ind iv idual .   You are being asked about  that  

ind iv idual .   P lease respond to the quest ion.   Maybe ,  Ms 

Ncube,  repeat  i t  again ,  and p lease respond d i rect ly  to  the 

quest ion.  

ADV BALOYI SC :    I t  is  on the same point ,  Genera l .   Why 

would Mr Malcolm X assume you would know who King 

Nyambose is  i f  you and h im have never d iscussed wi th h im 

th is  Mr Mthethwa?  In  name,  Mthethwa,  or  even,  and maybe 

more speci f ica l ly,  i f  between the two of  you there has never 20 

been a conversat ion that  ment ions a K ing Nyambose,  why 

would he assume you would know?  Because f rom that  text  

i t  is  very c lear,  the tone of  the text  is  you would know who 

he is  speaking about .  

DOCTOR LEBEYA :    I  do not  know why he thought  of  just  
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not  expla in ing.   So that ,  I  th ink,  is  the que st ion  that  he 

might  expla in,  but  I  do not  understand why he seems to  

communicate in  such a way that  I  know Nyambose.    

ADV BALOYI SC :    You see,  in  the absence of  an 

explanat ion,  on the face of  i t ,  i t  looks l ike you knew who he 

is  ta lk ing about .   There had been,  in  some context  o r  on  the 

day i t se l f ,  a  conversat ion that  ra ised th is  person 's  name,  

K ing Nyambose 's  name,  and you would know who he is  

referr ing to because K ing Nyambose could be anybody,  any 

Mthethwa person.    10 

 But  that  text  on  the face of  i t  sugg ests that  he  

expected you to know,  and you wou ld have known who he is  

referr ing to.   And that  is ,  maybe I  am stat ing my posi t ion,  

that  that  i s  the impression that  i t  creates to me.   Do you 

want  to  say anyth ing about  that  impression that  I  am put t ing  

to you?   

DOCTOR LEBEYA :    I  hear  the Commissioner 's  impression,  

but  f rom my s ide  I  d id  not  know th is  Nyambose.   I  have 

never met  h im.   He d id not  ta lk  to  th is  Nyambose about  i t  

o ther  than sending on th is  message,  Commissioner.  20 

ADV BALOYI SC :    And i f  you d id no t  know who he is  

referr ing to,  but  c lear ly  i t  is  important  that  he says K ing 

Nyambose,  i t  is  important  to  h im that  he says i t  that  way,  

d id you not  get  concerned to even ask what  d id he involve 

you in?  Now you know there was a leg i t imate operat ion.   
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You know that  now.    

 You have heard  that  point ,  I  th ink,  that  Capta in  

Wanda said we never sa id we are Hawks.   At  least  Capta in  

Wanda who was spoken to d id not  say we were Hawks.   A l l  

your  people te l l  you i t  was a leg i t imate operat ion.   Did you 

not  th ink,  and i f  so,  why not ,  to  ask yoursel f  o r  even Mr 

Malcolm X,  what  d id he involve me in?  On the day i tse l f  

and even much la ter  when th ings were now playing out ,  now 

you know about  Mr Kat iso Molefe  because he is  a l l  over  the  

news.   Now you know who that  person was.   Did you not  go  10 

back to Malcolm X,  because he is  your  contact ,  he  is  on 

your phone,  to  ask h im what  was i t  a l l  about  that  he 

involved me in?  Because i t  rea l l y  looks ugly.    

DOCTOR LEBEYA :    Ja,  I  d id  not  th ink in  tha t  way,  

Commissioner.   Mine was to say that  the in format ion  that  he 

provided was tha t  these people were wear ing balaclavas,  

carry ing f i rearms,  and the only ones that  appear to  be,  the 

only s igns that  appear to  be pol ice are these bul le tproof  

vests.   Thinking of  the h istory where we come f rom,  the 

V lakplaas era,  I  fe l t  that  i t  is  impor tant  to  go.   And when we 20 

have gone to f ind out  indeed there were people who were 

there,  I  fe l t  maybe I  d id  not  know that  they are genuine 

pol ice off i cers.  

ADV BALOYI SC :    General ,  I  am not  a detect ive.   I  do not  

have your exper ience as a detect ive.   I  do not  have your  
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exper ience that  Malcolm X was ar rested fo r,  I  th ink you 

said,  cor rupt ion  and something  which involved pol ice  

off icers.   So you know that  he is  wanted to be involved in  

suspected cr iminal  conduct .   I  do not  have a l l  o f  that ,  but  

you have a l l  o f  that .    

 He cal l s  you,  causes you to deploy qui te  a lo t  o f  

resources on the day to go to the house of  Mr Molefe .  

You f ind out  on the same day tha t  there was a leg i t imate 

pol ice operat ion.   In  fact ,  every off icer  o f  IDAC who has 

reported back and who have test i f ied have actual ly  sa id,  we 10 

actual ly  do not  even know why we were cal led there  

because when we got  there i t  was obvious i t  was a pol ice  

operat ion.    

 So now you know th is  by the end of  that  day.   So 

you know your source in  fact  mis led you because that  is  

what  i t  was.   He mis led you.   Your source says,  K ing  

Nyambose,  thanks.   You la ter  come to f ind out  that  Mr  

Kat iso Molefe  is  a l leged to be involved in  very ser ious 

cr iminal  conduct .    

 I t  is  incomprehensib le to  me that  on the day,  both 20 

on the day i tse l f  and when you subsequent ly  f ind  out  a l l  

these facts that  I  am put t ing to you by media because Mr  

Molefe  is  now ar rested and there are a l l  these wi ld  

a l legat ions that  a re being made,  i t  is  incomprehensib le that  

the head of  the Hawks would not  ca l l  Malcolm X in to h is  
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o ff ice even,  s i t  h im down and say,  what  d id you invo lve me 

in?  What  was tha t  a l l  about?  Tel l  me the t ruth.   I t  is  s imply  

incomprehensib le .  

 And I  cannot  f ind a reasonable explanat ion why you 

would not  have done that ,  why you would not  have 

in ter rogated h im,  especia l l y  because you know that  he 

h imsel f  is  accused of  involvement  in  cr iminal  conduct  

involv ing,  you say,  the SAPS.    

 There is  no exp lanat ion why head of  Hawks,  I  

mean,  I  despai r  that  the head of  Hawks wi th a l l  o f  those 10 

facts d id not  th ink to  ca l l  in  Malco lm X and in terrogate h im 

about  why he was there,  what  is  h is  associat ion wi th these 

people,  K ing Nyambose,  Mr Molefe ,  whoever he  c la imed 

cal led h im to g ive h im th is  in format ion.   That  the head of  

the Hawks d id not  th ink there  is  something wrong here,  

there is  something to look at ,  is  deeply problemat ic .   You 

can comment .    

DOCTOR LEBEYA :    Ja,  I  take i t  that  the Commiss ioner i s  

a lso aware of  the evidence of  Warrant  Off i cer  Radebe.   I  

take i t  that  …[intervenes] .  20 

ADV BALOYI SC :    What  do you say I  am aware of?   

DOCTOR LEBEYA :    I  take i t  that  the Commissioners are  

a lso aware of  the evidence of  Warrant  Off icer  Radebe,  in  

addi t ion to the evidence of  Warrant  Off icer  Nkosi .  

ADV BALOYI SC :    You can remind us what  …[intervenes] .  
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DOCTOR LEBEYA :    Warrant  Off icer  Radebe says that  when 

he was there,  when the Hawks members were arr iv ing there,  

he saw one of  the off i cers,  the off ic ia ls ,  the operators,  

Sergeant  Mthethwa,  whom he knows to have been work ing  

wi th at  one of  the uni ts  in  Gauteng.   He was par t  o f  the  

team that  was wi th Wi tness A.    

 That  par t icu la r  Sergeant  Mthethwa to ld h im tha t  

that  id io t  is  the one that  I  have seen and heard cal l ing 

somebody e lse,  saying that  these people say that  they are  

f rom the  Hawks.   So I  take i t  that  posi t ion that  the 10 

Commissioner has taken note of .  

ADV KHUMALO SC :    Yes,  we are  aware of  that  ev idence,  

General .    

DOCTOR LEBEYA :    That  is  r ight .   So that  being the  case,  I  

was conf ronted wi th a s i tuat ion that  here are the people 

that  have pretended to be members of  the Hawks,  and I  

have sent  the members to go and ver i fy.   So I  was sat is f ied  

wi th that .   In formants  wi l l  no t  a lways have precise 

in format ion.   So at  least  the genera l  in fo rmat ion that  you 

have provided was cor rect ,  th at  here are the members,  here  20 

are the people wear ing bal aclavas,  wi th  cars that  are not  

marked,  and then some of  them have got  a bul le tproof  vest ,  

which is  not  a conclusive ident i f ica t ion.   So I  fe l t  tha t  what  I  

have done is  suff i c ient ,  and I  d id  not  in te rrogate h im fur ther,  

Commissioner.    
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ADV BALOYI SC :    General ,  maybe just  last ly  f rom me on 

th is ,  that  I  am past  Malcolm X cal l ing you and g iv ing you 

the story that  he g ives you,  and then you deploy  your  

people.   I  am past  that .   I  am at  a point ,  I  s ta r t  f r om,  your  

people come back,  they g ive you a report ,  which you accept  

that  that  was a leg i t imate operat ion .   So now you know that .   

A t  the end of  the  day,  you know i t  was a leg i t imate  pol ice  

operat ion.  

 Malcolm X sends you a message,  K ing Nyambose  

thanks you.   You la ter  publ ic ly,  f rom publ ic  in format ion,  le t  10 

me say,  you come to know of  the  a l legat ions against ,  and 

the charges against  Mr Molefe.   You a lso know,  as  you te l l  

us  in  your  statement ,  that  Mr Malcolm X h imsel f  i s  sa id to  

be involved in  c r iminal  condu ct .  

 And I  am saying wi th a l l  o f  that ,  now knowing th is ,  

we are post ,  when you deployed.   Now you know al l  o f  these 

facts,  that  you,  head of  the Hawks,  do not  say,  hang on,  

what  was that  a l l  about?  Now that  K ing Nyambose is  

thanking me through Malcolm X,  who we have previously  

ar rested for  involvement  in  c r iminal  conduct  that  involved 20 

pol ice.   Mr Kat iso Molefe has been arrested,  he has been 

charged.  

 When you now know al l  o f  those facts,  not  only an  

exper ienced detect ive,  but  actual ly  head of  the Hawks doe s 

not  say le t  me f ind out  f rom Malcolm X,  what  in  fact  was 
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that  which happened on that  day?  What  d id he cause my 

people,  me to deploy my people,  to  go and do?  Because 

actual ly  i t  is  susp ic ious.    

 My gr ipe wi th you,  i f  i t  is  a  gr ipe  or  quarre l  wi th  

you,  is  you do not  become scept ica l  or  suspic ious at  a l l .   

And we had th is  conversat ion yesterday about  General  

Senona,  and I  am not  going there.   I  am just  saying here  is  

yet  another  instance where your suspic ion is  not  roused,  

even af te r  the fac t .    

 Now that  you know other  facts,  you do not  say,  10 

actual ly  le t  us invest igate th is  Malcolm X,  what  is  h is  

associat ion wi th  these people,  th is  Mthethwa,  that  is  

creat ing the impression I  know,  what  is  h is  associat ion wi th  

Mr Molefe?  You do not .   Now that  we know Mr Molefe is  

accused of  very ser ious cr imes,  i t  is  my gr ipe,  but  I  have 

heard your answer.   I  do not  th ink you can say anyth ing 

bet te r.    

 I  am just  c la r i fy ing that  my quarre l  wi th  you is  you 

do not  seem, as head of  Hawks and an exper ienced 

detect ive,  you do not  seem to have an enqui r ing and 20 

suspic ious mind,  even on facts l ike th is  where I ,  a  member  

of  the publ ic ,  become deeply suspic ious on these facts of  

Malcolm X and h is mot ives and what  he was doing that  day,  

and therefore suspic ious of  you and how you reacted to  

th is .   I  sa id I  do not  know i f  you can g ive  a bet ter  answer,  
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but  you may comment  i f  you want  to .  

DOCTOR LEBEYA :    I  understand the Commissioner 's  v iew.   

I  can ind icate that  the facts that  we now know a f ter  the  

Commission of  Inqui ry have said and a l o t  o f  ev idence have 

now been presented,  the p icture is  d i f ferent  than at  the t ime 

when we were to operate.   That  in format ion was not  there.  

 And the moment  the arrests are effected,  when you 

star t  in ter rogat ing  now,  i t  would  sound f rom others that  you 

are t ry ing to cover up.   So you just  leave i t  in  that  fashion.   

What  I  have observed is  that  at  least  the in format ion  that  he  10 

has provided,  that  here are  people who are wear ing  

balaclavas,  carry ing guns,  that  have not  shown real  form of  

ident i f icat ion other  than the  bul le tproof  vest ,  that  

in format ion has been proven to be correct .  

ADV BALOYI SC :    Thank you.  

CHAIRPERSON :    Let  me,  General ,  subject  to  what  you may 

or  wi l l  say,  le t  me say what  impression th is  text  17 :48 –  no,  

no,  no,  i t  is  –  yes ,  17:48,  yes,  page 5 .   The same one,  text  

f rom Mr Malcolm X,  what  impress ion i t  creates.   You are 

basica l ly  being thanked by th is  Nyambose and that  sa id to  20 

you d i rect ly,  open quote :  

“And King Nyambose real ly  appreciates  

a l l  your  effor ts ,  General . ”   

You are being thanked.   The impression that  th is  c reates is  

that  you and Mr Malcolm X were in  on th is  together  and you 
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were doing i t  for  Nyambose ,  which  is  why Nyambose would  

now be thanking you or  expressing  h is appreciat ion of ,  open 

quote,  open quote,  a l l  your  effor ts ,  c lose quote.   That  is  the 

impression th is  creates.   Do you agree that  that  i s  the ,  just  

a t  the level  o f ,  do you agree that  that  is  the impression ?  I  

am not  asking you whether  you were indeed in  wi th Malcolm 

X,  but  do you agree looking at  th is  at  face value  that  i t  

creates that  impression?   

DOCTOR LEBEYA :    I  agree,  Chai rperson.  

CHAIRPERSON :    Now,  and d id you at  the t ime appreciate 10 

that?   

DOCTOR LEBEYA :    I  d id  not  appreciate …[intervenes] .  

CHAIRPERSON :    That  you read th is .   Did you read i t?    

DOCTOR LEBEYA :    I  read i t .    

CHAIRPERSON :    Did you read i t  w i th  understanding?   

DOCTOR LEBEYA :    Wi th,  but  …[intervenes] .  

CHAIRPERSON :    You understand the Engl ish language , 

General  …[intervenes] .  

DOCTOR LEBEYA :    I  understand s i r.  

CHAIRPERSON :    Do not  speak over  me,  p lease.   You 20 

understand the Engl ish language.    

DOCTOR LEBEYA :    I  understand,  Commissioner.  

CHAIRPERSON :    Did you read th is  wi th understanding 

then?   

DOCTOR LEBEYA :    That  is  correct ,  Commissioner.    
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CHAIRPERSON :    So i f  you read i t  wi th  understanding ,  the 

impression wi th which you agree must  have come to your 

mind.   I t  just  must  have ,  otherwise you would not  have read 

i t  wi th  understanding ,  and you cannot  go back on that  now 

because you have accepted that  you read i t  wi th  

understanding.  

DOCTOR LEBEYA :    And not  agreeing wi th h is  impression ,  

Commissioner.    

CHAIRPERSON :    You d id not  agree? 

DOCTOR LEBEYA :    No.    10 

CHAIRPERSON :    But  you never expressed that .   You never 

expressed that  d isagreement .  

DOCTOR LEBEYA :    No,  Commissioner.    

CHAIRPERSON :    Not  even in  the te lephone cal l  o f  21 :52,  

three minutes.   You never d id.    

DOCTOR LEBEYA :    No,  Commissioner.    

CHAIRPERSON :    And why d id you not?  I f  you understood 

the impression that  i t  created,  you read wi th unders tanding 

and therefore you understood the impres sion i t  c reated ,  why 

d id you not  say p lease do not  lump me wi th th is  Nyambose ?  20 

I  do not  know one who you are ta lk ing about  and ,  two,  I  

have no idea what  he  would  be thanking me for.   Why would 

you not  do that?   

DOCTOR LEBEYA :    Ja,  wi th  the h indsight  that  we are now 

seeing what  he shal l  have been involved in ,  I  should have 
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asked …[intervenes] .  

CHAIRPERSON :    I  wi l l  …[ intervenes] .   

DOCTOR LEBEYA :    By that  t ime I  d id not  have 

…[intervenes] .   

CHAIRPERSON :    I  wi l l  not  le t  you off  that  easi l y,  General .   

You are and you were a General  a t  the t ime and you were  

in teract ing wi th ,  as Commissioner Baloyi  has said ,  someone 

known to be a cr iminal ,  and that  was your knowledge at  the  

t ime as wel l .   Now he is  te l l ing you that  you are  being 

thanked by someone that  you say you d id not  know and 10 

being thanked fo r  something that  you a lso d id no t  know.   

Why can you now te l l  us about  h indsight  and so on?  You 

should have asked h im ,  and the quest ion is  why d id you not  

do so at  the t ime?   

DOCTOR LEBEYA :    I  th ink that  maybe the area where I  

might  d i f fe r  wi th  the Chai rperson is  when the Chai rperson 

says that  I  knew that  I  was deal ing  wi th  somebody who was 

a cr iminal .    

CHAIRPERSON :    Okay.    

DOCTOR LEBEYA :    I  thought  tha t  was not  declared by the  20 

Court  as a cr iminal ,  Commissioner.  

CHAIRPERSON :    Okay.   Suspect ,  suspect .   I  am very sorry 

and I  apologise to Mr Malcolm X.   I  am very,  very sor ry  

about  that .   I  must  have misunderstood the f low of  the 

evidence.   But  you knew about  the suspic ion of  cr iminal i ty.    
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DOCTOR LEBEYA :    I  knew about  the suspic ion of  cr iminal  

act iv i ty,  Commissioner.  

CHAIRPERSON :    You knew? 

DOCTOR LEBEYA :    Yes.  

CHAIRPERSON :    So at  that  level  my quest ion st i l l  s tands.   

Can you p lease respond to i t  then?   

DOCTOR LEBEYA :    The in format ion  that  he has provided,  

i t  does not  mat ter  whether  i t  comes f rom th is  …[intervenes] .  

CHAIRPERSON :    And what  in format ion are you refer r ing to 

now?  You wi l l  not  go back to h im te l l ing you about  people 10 

who might  have been imposters but  who were la ter  

establ ished not  to  be.   P lease do  not  go back there.   I  am 

engaging you on the content  of  th is  WhatsApp text .   So 

p lease do not  go back to i t .   I f  the in format ion you are 

referr ing to,  un less you are referr ing to something  e lse,  i f  

the in format ion you are referr ing to is  the in format ion about  

h im cal l ing you to say there are imposters here or  l ike ly  

imposters,  so p lease do not  go back there.   Can you star t  

wi th  your response again?  Not  refer r ing to that  or ig inal  or  

in i t ia l  in fo rmat ion .    20 

DOCTOR LEBEYA :    I f  the quest ion of  the Commiss ione r i s  

about  the impress ion …[intervenes] .  

CHAIRPERSON :    My quest ion is  w i th  that  impression which  

you agree wi th and which you understood at  the t ime.   So 

you cannot  go back on any of  those you have a l ready 
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agreed wi th me in  that  regard.   So wi th a l l  o f  that  in  mind,  

why d id you not  ask h im who is  th is  Nyambose  and what  on  

ear th is  he thanking me for?   

DOCTOR LEBEYA :    Ja,  a t  that  s tage i t  d id  not  come to me 

that  I  should quest ion h im about  who th is  Nyambose is .    

CHAIRPERSON :    You were an exper ienced pol ice genera l .   

You were an exper ienced pol ice genera l .   You could not  le t  

something l ike that  r ide.   You ought  to  have said look,  what  

you asked me to assist  wi th  re lated to people who you 

bel ieve might  be  imposters ,  might  be impersonat ing the  10 

Hawks.    

 That  is  what  you asked me,  but  now suddenly you 

are saying  I  am being thanked by a Nyambose that  I  do not  

know and I  have no idea what  th is  Nyambose would be 

thanking me for.   You cannot  ta lk  about  h indsight .   P lease,  

General ,  you were an exper ienced pol ice o ff i cer.   Why d id 

you not  ask h im?  I  wi l l  not  le t  you off  on the basis of  

h indsight  and a l l  these other  th ings,  these excuses.   Why 

d id you not  ask h im at  that  t ime?   

DOCTOR LEBEYA :    As an exper ienced off icer,  20 

Commissioner,  there is  no set  ru les  that  th is  i s  the only 

way.  

CHAIRPERSON :    I  am ta lk ing common sense,  I  am ta lk ing 

common sense and the common sense of  someone wi th 

your exper ience .   I  am not  ta lk ing prescr ip ts or  ru les here,  
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p lease.    

DOCTOR LEBEYA :    Yes,  in  that  common sense which I  

exerc ise d iscret ion,  that  I  am not  put t ing h im on any t r ia l .   

So that  is  where I  le f t  i t .  

CHAIRPERSON :    This was about  you.   This was about  you 

and how th is  painted you.   This is  associat ing you wi th a  

Nyambose that  you say you d id not  know  and th is  was 

saying you are being thanked by th is  person that  you d id 

not  know.   So i t  was not  about  you le t t ing Mr Malcolm X off  

the hook.   I t  was about  you.   What  were you being thanked 10 

for  and who on ear th is  th is  Nyambose?  I t  is  about  you.    

DOCTOR LEBEYA :    Ja,  I  d id  not  pu rsue that  wi th  h im.   I  

was just  comfor table that  the in format ion he provided seems 

to be something that  he was a genuine.  

CHAIRPERSON :    The explanat ion you g ive is  not  cogent  at  

a l l .   So what  I  in t roduced th is  debate wi th stands,  which is  

that  at  face value ,  the impression that  th is  c reates,  subject  

to  an explanat ion that  you may g ive,  the impression th is  

creates is  that  you and Mr Malcolm X were work ing together  

wi th th is  Nyambose,  which is  why Nyambose thanked you 20 

once a l l  o f  th is  had been put  to  bed.   T hat  is  the impression  

i t  creates and you are not  g iv ing  any cogent  explanat ion fo r  

that .   I  wi l l  leave i t  a t  that .   You have not  answered the 

quest ion why.    

DOCTOR LEBEYA :    Yes,  I  take what  the Chai rperson is  
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saying and then f rom my s ide a l l  what  I  can say is  that  I  do 

not  know th is  Nyambose.   I  have never met  Nyambose.   I  do 

not  know him.   So i f  Malcolm X is  re lated to h im,  i t  is  

Malcolm X.   I  was just  get t ing in format ion f rom Malcolm X 

l ike I  wi l l  do f rom any other  person inc luding those who are 

in  custody,  Commissioner.   That  is  my posi t ion.    

CHAIRPERSON :    Thank you.    

ADV KHUMALO SC :    And in  th is  10 o 'c lock phone cal l  the  

same day,  so Malcolm X cal l s  you,  is  that  cor rect?  We are 

on the same page immediate ly af ter  the message.   There is  10 

a three-minute phone cal l  a t  e ight  minutes before 10  o 'c lock  

at  n ight .    

DOCTOR LEBEYA :    That  is  correct .    

ADV KHUMALO SC :    I t  is  Malcolm X cal l ing you.  

DOCTOR LEBEYA :    That  is  correct .    

ADV KHUMALO SC :    And at  th is  point  I  assume he te l ls  

you that  Mr Kat iso Molefe has been arrested.    

DOCTOR LEBEYA :    No,  he d id no t  …[intervenes] .   

ADV KHUMALO SC :    So what  do you d iscuss in  th is  phone 

cal l?   Because looking at  your  wi tness statement  on page 20 

79,  80,  81 ,  th is  looks l ike the longest  of  the cal l s  you had 

wi th h im.   So what  d id you d iscuss wi th Malcolm X fo r  three 

minutes at  10 o 'c lock at  n ight?   

DOCTOR LEBEYA :    I  do not  recal l  the message that  he 

was conveying,  but  i t  was around the operat ion  
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…[intervenes] .  

ADV KHUMALO SC :    No,  but  the operat ion we have 

resolved the issue of  the operat ion.   He thought  i t  was the  

people impersonat ing the Hawks.   Your off icers went  there.   

I t  is  establ ished that  they are not  the Hawks.   He has 

thanked you.   So that  i s  the end of  that .   What  is  he  cal l ing 

you for  at  10 o 'c lock at  n ight ,  and what  do you spend three 

minutes on the phone d iscussing wi th h im,  i f  not  to  thank 

you fu r ther?   

DOCTOR LEBEYA :    I  take i t  that  he was g iv ing me a 10 

feedback of  that  the pol ice arr ived and …[intervenes] .  

ADV KHUMALO SC :    No,  you a l ready have the fe edback 

and the thank you message.   That  happened much ear l ie r.   

He to ld you thank you for  the effor ts .   K ing Nyambose 

appreciates.   He has a l ready thanked you fo r  that .   10 

o 'c lock at  n ight  he cal l s  you,  and you spend the  longest  

t ime of  the day on the phone wi th h im.    

DOCTOR LEBEYA :    The sending of  the message does not  

s top the fo l low -up phone cal l .   I  do  not  recol lec t  what  

…[intervenes] .  20 

ADV KHUMALO SC :    But  i t  must  have been important  

enough.   People do not  just  ca l l  you at  10 o 'c lock at  n ight .  

You are at  home,  you are s leeping,  o r  you are wi th your 

fami ly.   People do not  usual ly  bother  you at  10  o 'c lock at  

n ight ,  un less i t  is  something important .    
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ADV BALOYI SC :    Unless they are  your f r iend.   Unless Mr  

Malcolm X had a par t icu lar  re lat ionship wi th you.    

DOCTOR LEBEYA :    Ja,  I  th ink I  have ind icated that  he is  

not  my f r iend nor  my enemy.   And people phone every t ime 

of  the day …[intervenes] .  

ADV KHUMALO SC :    Let  us focus on Malcolm X,  Doctor  

Lebeya.   Let  us focus on Malcolm X.   Consider ing what  has 

happened dur ing the day,  and the last  message to you,  to  

thank you and to  convey K ing Nyambose 's  appreciat ion of  

your  effor ts .   F ive hours goes by.   Late at  n ight ,  he cal l s 10 

you.   You spend three minutes on the phone wi th h im.   He 

has a l ready thanked you.   So what  are you doing for  three 

minutes wi th Malcolm X that  n ight?   

 And by th is  point ,  you know that  i t  was a leg i t imate  

Counter in te l l igence operat ion,  in  which a cr iminal  suspect  

was arrested.   You would have got  that  feedback f rom your 

off icers,  General  Kadwa and others,  because you do say in  

the inc ident  repor t  that  Kadwa forwarded a message to you,  

and i t  reads as fo l lows ,  and he te l ls  you that  i t  was DPCI,  

they were there and they d id whatever they d id.   So you 20 

have that  in fo rmat ion a l ready.   What  is  Malcolm X cal l ing 

you about  at  10 o 'c lock at  n ight?  That  i s  real l y  what  we are 

asking you.    

DOCTOR LEBEYA :    I  do not  th ink that  the issue of  arrest  

was a l ready conveyed,  because these messages do not  ta lk  
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about  the arrest .  

ADV KHUMALO SC :    General ,  you  say at  18 :40,  at  18 :40 

General  Kadwa sent  the in format ion set t ing out  that  there 

was a J50 operat ion.   They in formed us that  they executed 

a J50 and a J50 warrant .   Now,  i f  you have executed those 

warrants,  i t  means you have arrested somebody because 

those are ar rest  war rants ,  and you got  that  message 

accord ing to your  own statement  on page 83 at  18 :40.   So 

you have that  in format ion.   I t  is  forwarded to you.   You say 

so in  your  statement .    10 

 So at  18 :40 you know that  the two warrants have 

been executed  and you know who executed them.   And they 

even said to  you,  i f  you want  more in format ion ,  contact  

General  Khumalo  for  c lar i f i cat ion.   So you know al l  that  and 

you know that  i t  is  a  Counter in te l l igence operat ion,  and 

warrants have been executed.   Now i t  is  10 o 'c lock at  n ight .   

Malcolm X cal l s  you.   Why wi l l  you  not  te l l  us what  you 

spent  three minutes on the phone wi th Malcolm X ta lk ing  

about?   

DOCTOR LEBEYA :    As I  ind icated,  I  cannot  recal l ,  but  i t  20 

was about  the operat ion.   The in format ion that  he provided 

…[intervenes] .  

ADV KHUMALO SC :    No,  your  operat ion belongs to DPCI.   

Malcolm X said people are impersonat ing the Hawks.   That  

is  a l l .   You ver i f ied that  they are not  impersonat ing the  
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Hawks.   Why are you d iscussing  a DPCI operat ion wi th  

Malcolm X?   

DOCTOR LEBEYA :    I  cannot  recal l  what  we were  

d iscussing,  but  I  say that  he shal l  have been phoning to say 

that  ind icat ing that  the members who were doing the  

operat ion there,  the DPCI came and ver i f ied that  they are  

pol ice off i c ia ls .   So I  d id  not  record th is ,  which happened in  

2024.  

ADV KHUMALO SC :    I  am going to leave i t  there and 

accept  that  you wi l l  not  g ive us a  sat is factory answer.   My 10 

last  issue on the issue of  the conduct  of  the Hawks '  

members.   Again ,  Warrant  Off icer  Nkosi  test i f ied in  th is  

Commission that  on thei r  way there,  a cer ta in Chief  George,  

who was using a  t raff ic  pol ice hel icopter,  sent  a message to  

them to say th is  is  a leg i t imate SAPS operat ion conducted 

by a Counter in te l l igence task team, appointed by General  

Khumalo  wi th L ieutenant  Khumalo in  charge.  

 On thei r  way to  Kat iso Molefe 's  house,  Hawks '  

members a l ready had th is  in fo rmat ion.   And some of  them, 

in  fact ,  asked a  quest ion,  should we stand down now,  20 

because we are  to ld that  th is  is  a Counter in te l l igence 

operat ion by the  SAPS,  and who is  the i r  General?  What  

they then do is  they st i l l  p roceed to Kat iso  Molefe 's  house.   

Some of  them get  there around  10 past  f ive  in  the 

af ternoon.  
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 And a l l  o f  them, inc luding Capta in Kruger,  have 

test i f ied that  wi th in  10 minutes of  them arr iv ing there,  say,  

up to 20 past  f ive ,  they have ver i f ied that  th is  i s  a leg i t imate 

SAPS operat ion.   But  for  reasons that  are not  c lear  to  th is  

Commission,  they spend another  40,  50 minutes in  the 

v ic in i ty,  demanding to see the J50 warrants.   And as you 

see f rom Malcolm X 's own WhatsApp to you,  c lear ly  want ing  

to enter  the premises and go ins ide  the house.  

 In  my book,  Doctor  Lebeya,  that  i s  in te r ference wi th 

a lawfu l  po l i ce operat ion.   Because at  10 past ,  10 past  f ive,  10 

once you are aware that  th is  i s  a leg i t imate pol ice op erat ion 

and these are the pol ice,  you have no business as the  

Hawks demanding to see thei r  J50s,  demanding to enter  the 

premises.   Because a l l  o f  tha t ,  to  me,  amounts to  

in ter ference.    

 I  just  want  to  hear your  comment .   Accept ing that  

on thei r  way there,  i t  was a l ready conf i rmed to them that  

th is  i s  a leg i t imate Counter in te l l igence operat ion,  and who 

is  the General  in  charge,  and who is  the L ieutenant  in  

charge?  Do you th ink i t  was proper fo r  them, af te r  20 past  20 

f ive,  to  st i l l  remain there and do whateve r i t  i s  that  they 

were doing?   

DOCTOR LEBEYA :    That  is  an operat ional  mat te r.   How 

they ver i f y  that  these are the members,  and that  they are  

not  …[intervenes] .  
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ADV KHUMALO SC :    So af ter  20  past  f ive,  once they had 

ver i f ied,  was i t  proper for  them to remain for  40,  50 minutes 

there?   

DOCTOR LEBEYA :    I f  they shal l  have sat is f ied themselves 

that  they have ver i f ied that  they should have le f t ,  bu t  that  is  

operat ional  level .   I  am not  at  that  operat ional  level .    

ADV KHUMALO SC :    I  am now asking you as head  of  the  

Hawks,  I  accept  that  once they were there,  you had no 

cont ro l  over  what  they were doing.   I  am now asking  you as 

the head of  the  Hawks,  was i t  proper,  operat ional ly,  fo r  10 

them to cont inue being there af te r  20 past  f ive,  once i t  was 

establ ished that  th is  i s  a leg i t imate  pol ice operat ion?   

DOCTOR LEBEYA :    From where I  am s i t t ing,  i f  they are not  

sat is f ied that  they have ver i f ied that  these are the members  

and not  imposters ,  they should leave.   So,  i t  is  a  senior  

member,  a  capta in,  an off i cer,  who is  sent  there.   From 

where I  was s i t t ing,  I  d i rected senior  managers .   How they 

operat ional ise th is ,  they have to be sat is f ied there at  an  

operat ional  level .  

ADV KHUMALO SC :    And once they were sat is f ied ?  20 

DOCTOR LEBEYA :    They shou ld leave,  which they 

u l t imate ly le f t .    

ADV SEGEELS-NCUBE :    General ,  I  want  to  take you back 

to the ident i f icat ion because we have now establ ished,  

accord ing to you,  that  you d id not  know who Kat iso Molefe  
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was,  you d id not  know who Mr Msib i  was,  and you d id not  

know Mr Mthethwa.   I  want  to  ask you about  the two other  

ind iv iduals.   There is  a c learer  p ic ture of  them, which I  want  

to  d isp lay,  and I  wi l l  ident i f y  the  addi t ional  person in  the  

photograph.   So,  in  the photograph f rom the le f t ,  you can 

see the ta l l  gent leman there is  Mr  Zain Nxumalo .   Do you 

know him?   

DOCTOR LEBEYA :    I  do not  know him.  

ADV SEGEELS-NCUBE :    The person to the r ight  of  h im is  

Mr Ignat ius Mthakath i .   Did you know him,  do you know of  10 

h im,  pr io r  to  the Commission?   

DOCTOR LEBEYA :    I  do not  know him.    

ADV SEGEELS-NCUBE :    A t  a l l?    

DOCTOR LEBEYA :    A t  a l l .  

ADV SEGEELS-NCUBE :    You do not  know of  h im?  So you 

have never heard h is  name before,  pr ior  to  the 

Commission?   

DOCTOR LEBEYA :    I  cannot  reca l l  that .   But  as o f  now,  I  

fee l  that  I  d id  not  hear about  h im.    

ADV SEGEELS-NCUBE :    And then the person in  the  20 

middle,  Mr Motsumi ,  do you know h im?   

DOCTOR LEBEYA :    I  do not  know him.  

ADV SEGEELS-NCUBE :    You do not  know of  h im e i ther?   

DOCTOR LEBEYA :    That  is  correct ,  Commissioner.    

ADV SEGEELS-NCUBE :    Okay.   You see,  General ,  you are 
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the head of  the DPCI.   There have been Generals  that  have 

come here before  the Commission who have been a f ra id to  

ment ion some of  these ind iv iduals.   General  Shib i r i  was 

af ra id to  ment ion an ind iv idual ,  and General  Senona.   I  just  

f ind i t  b izarre tha t  you do not  know any of  these ind iv iduals 

in  any capaci ty.    

 Not  that  you do not  know them, that  you do not  

know of  them.   How is  that  possib l e that ,  for  example ,  

General  Senona would be af ra id to  ment ion th is  person 's  

name,  one of  the i r  names,  and you as the head of  the DPCI 10 

are not  aware of  any of  these ind iv iduals?   

DOCTOR LEBEYA :    They may know them elsewhere,  and I  

do not  know them , and I  do not  th ink that  i t  is  s t range that  

we do not  know al l  people in  South Af r ica.   I  do not  know 

them.  

ADV BALOYI SC :    Wel l ,  General ,  i t  is  not  a case of  I  do 

not  know everyone in  South Af r ica.   I t  is  you are the head of  

the Hawks.   You have a component  of  your  funct ions being 

Organised Cr ime,  Ser ious Organised Cr ime .   You have the  

head of  DPCI  in  KZN who knows a person that  he is  af ra id  20 

to name in a pub l ic  hear ing because accord ing to h im that  

is  a very dangerous man.   So we can l imi t  i t  to  the head of  

the DPCI.    

 And here is  you who is  respons ib le for  Ser ious 

Organised Cr ime.   You say I  do not  know anyth ing about 
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th is  person unt i l  we are in  the Commission when your own 

Provincia l  Commissioner  knows that  name.   He knows that  

name,  and in  fact  he knows accord ing to  h im what  that  

person is  capable of  to  a point  that  he would not  ment ion  

h is name in publ ic .    

 So you are not  g iv ing us a ser ious answer.   In  fact ,  

i t  is  a  very d ismissive answer  to  say,  wel l ,  not  everybody in  

South Af r ica knows everybody.   You are asked the quest ion 

as  head of  the Hawks,  which is  a mandate for  Ser ious 

Organised Cr ime ,  about  someone who is  a l leged to be 10 

involved in  ser ious organised cr ime ,  inc luding your  

Provincia l  Head knows something .   And that  meant  that  

Provincia l  Head used to be in  Gauteng before he went  to  

KZN.   So answer  the quest ion as  head of  Hawks,  not  as 

every South Af r ican.    

DOCTOR LEBEYA :    The Provincia l  Head of  KZN has never  

shared th is  in format ion wi th me.   So these ind iv iduals,  I  d id  

not  know about  the i r  act iv i t ies.  

ADV BALOYI SC :    Do you accept  that  i f  there is  a 

suspic ion that  they are involved,  or  any one of  them or  as a 20 

group are involved wi th organised cr ime,  do you accept  that  

is  something that  fa l ls  wi th in  the mandate  of  the  Hawks?  

You accept  that?  You cannot  deny that?   

DOCTOR LEBEYA :    I  accept  that  i f  i t  is  ser ious organised 

cr ime,  i t  wi l l  be in  the mandate of  the Hawks.    
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ADV BALOYI SC :    And do you accept  that  i f  you have got  

one of  your  most  senior  off ic ia ls ,  General  Senona in  th is  

case,  and we can l imi t  i t  to  h im,  that  i f  you have got  

someone in  that  posi t ion who knows something,  even i f  i t  is 

a  suspic ion or  something that  is  p icked up,  i t  is  a  huge 

fa i l ing by the organisat ion that  that  g roup of  people was 

never looked at .   I f  your  organisat ion never even d iscussed 

them or  looked at  them, but  you have got  one of  your  

Generals  who knows something,  and i t  never came onto the 

table or  onto the agenda of  your  meet ings or  your  pro jects,  10 

i t  is  a  huge fa i l ing  by the Hawks.   You accept  that?   

DOCTOR LEBEYA :    I  accept  that ,  and I  can a lso  ind icate 

that  the one where the in format ion as an ind iv idual  fa i led 

the organisat ion.    

ADV BALOYI SC :    Thank you.    

CHAIRPERSON :    Yes,  Ms Segeels -Ncube? 

ADV SEGEELS-NCUBE :    Thank you,  Chai r.   I  have no 

fur ther  quest ions for  the General .   I  know that  he wanted to 

do c los ing remarks.    

CHAIRPERSON :    Thank you,  thank you.  20 

ADV BALOYI SC :    General ,  I  have some quest ions ar is ing 

f rom your statement ,  and these are real ly  just  to  t ry  and 

understand what  you say,  some of  the th ings that  you say 

about  the st ructura l  i ssues.   And maybe a good p lace to  

star t  is  i f  you look at  the main statement ,  and then just  as a 
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good p lace to star t ,  the main statement ,  do you have i t?    

DOCTOR LEBEYA :    That  is  correct .    

ADV BALOYI SC :    And then you go to page 77 .  

DOCTOR LEBEYA :    Yes,  Commissioner.   

ADV BALOYI SC :    And I  am looking at  paragraph 104.   

This i s  where you d iscuss your communicat ion wi th  

L ieutenant  General  Khumalo  over  a per iod,  and then you 

say the major i t y  of  that  communicat ion,  I  th ink you say 12 

t imes,  was about  vet t ing,  and you ra ise a concern about  

vet t ing.    10 

 Can we just  understand f rom you as a c l ient ,  I  am 

going to use the word loosely,  as a c l ient  of  Cr ime 

Inte l l igence,  and you seek vet t ing for  your  members,  and 

here  you have been fa i led d ismal ly.   What  d id you 

understand to be  the problem wi th get t ing the –  and I  am 

asking a genera l  quest ion because you are not  the only  

component  or  sect ion or  uni t  that  had a problem wi th  get t ing 

vet t ing.    

 I  mean,  even in  the SAPS i tse l f ,  i t  seems to be a  

b ig problem that  the vet t ings were not  happening as they 20 

should.   So maybe te l l  us what  is  your  exper ience of  i t ,  

what  you understood to be the problems and reasons that  

there are these k inds of  delays where your peop le are 

concerned,  and i f  you have any suggest ion about  what  

should,  in  fact ,  be  happening to unlock those prob lems.    
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DOCTOR LEBEYA :    The problem real ly,  Commissioners,  is  

the capaci ty.   They do not  have suf f ic ient  capaci ty  to  do the  

vet t ing.   And when one looks a t  the i r  p lanning,  annual  

p lanning,  at  t imes you f ind that  per  year  they p lan  to vet  

something l i ke 100 and something to 200.   And in  terms of  

the Act ,  i t  requi res that  everybody in  the DPCI must  be 

vet ted,  and we are at  2  700,  which  means that  that  p lan of  

vet t ing they wi l l  never  complete.  

 So they do not  have suff ic ient  capaci ty,  and we 

have advised them, even those personnel  that  we had who 10 

were t ra ined in  our  envi ronment ,  we offered that  can you 

a lso ut i l ise these ones.   So they want  to  do the work,  but  

they do not  have the capaci ty.   And i t  is  unfor tunate  that  the  

leg is la t ion requi res that  everyone in  the Hawks must  be 

vet ted.  

ADV BALOYI SC :    Yes,  and so i t  is  a  funct ion of  resources.   

They do not  have the resources e i ther  because monies are 

not  a l located or  they are not  h i r ing  proper ly  qual i f ied people  

or  people at  a l l .   I  am t ry ing to understand wher e does the 

problem l ie  in  fact .  20 

DOCTOR LEBEYA :    They do not  have human beings,  

personnel .   I t  is  a lso the responsib i l i ty  of  in te l l igence 

serv ices in  other  envi ronment ,  but  they a lso are unable to  

do that .   So i t  is  the capaci ty.   I f  they can have more  

personnel  to  be able to  vet  everybody in  the Hawks and 
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a lso go and vet  those in  the other  envi ronment  l ike  senior  

managers and other  personnel  in  c r i t ica l  env i ronment  

supply chain and the l ike.    

 So i t  is  the issue of  capaci ty,  but  a lso we suggested 

to them,  I  ca l led them in the meet ing together  wi th the legal  

serv ices in  the organisat ion and say par t  o f  what  the Act  i s 

a l lowing is  to  a lso g ive temporary c learance cer t i f icate.   At  

least  we shal l  comply wi th the  law,  but  the i r  v iew is  

d i f ferent .   So we are stuck.   We have got  personnel  who do 

not  have secur i ty  c learance in  an envi ronment  that  requi re  10 

secur i t y  c learance cer t i f i cate ,  Commissioners.    

ADV BALOYI SC :    And in  those cases of  people who do not  

have secur i ty  c learance,  is  there any rest r i c t ions on the i r  

work that  they get  to  do or  to  be assigned or  i t  is  what  i t  is ,  

people just  get  involved wi th a l l  sor ts  of  work because you 

need people to  do  the work?   

DOCTOR LEBEYA :    What  we do is  to  have them sign a  

document  that  they wi l l  not  d ivu lge.   We normal ly  do i t  even 

when you have got  a meet ing wi th other  people that  you 

know are not  having secur i ty  c learance.   They take an oath  20 

for  that  per iod,  which oath has to be f i led.   That  is  what  you 

do when they have to access th is  document .    

ADV BALOYI SC :    And the vet t ing issue,  i s  i t ,  and I  am st i l l  

ta lk ing about  your  organisat ion,  the  Hawks,  is  i t  just  for  new 

intakes when you say you have so  many people tha t  have 
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not  been vet ted?  Is  i t  a  case of  as they come in they are 

requi red to be ve t ted and i t  does not  happen?  And yes,  of  

course,  they end up in  the organisat ion ,  or  are you ta lk ing 

about  regular  random vet t ing as  wel l  o f  employees over  

per iods?   

DOCTOR LEBEYA :    I t  is  everybody.   And I  th ink that  the 

one that  obvious ly one was in teract ing regular ly  wi th  the 

Div is ional  Commissioner was people that  we are 

consider ing appoint ing as senior  managers f rom Br igadier  

up,  because there we said that  we are not  going to appoint  10 

anybody as a senior  manager wi thout  top -secret  secur i ty  

c learance cer t i f icate.    

 A f ter  the recommendat ion ,  we wai t  for  Cr ime 

Inte l l igence and say that  can you pr io r i t ise these ones 

because we cannot  appoint  them in senior  management  

st ructure wi thout  top -secret  secur i ty  c learance.   So even 

there i t  de lays ,  and in  some s i tuat ion we had candid ates 

that  we have recommended even appointed in  the greater  

serv ice because they apply in  d i f fe rent  posi t ions.   They get  

appointed e lsewhere ,  whereas we are wai t ing fo r  secur i t y  20 

c learance because in  other  envi ronment  i t  is  not  necessary.    

ADV BALOYI SC :    So you have lost  candidates as a resul t  

o f  that .  

DOCTOR LEBEYA :    We lost  candidates.  

ADV BALOYI SC :    A l l  r ight .   And then i f  you go to page 57,  
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maybe le t  us star t  wi th  paragraph 78.   You speak about  

at tempts to  in f i l t ra te the ranks of  the Hawks were detected.   

What  fo rm would that  take?  I  guess I  am asking a quest ion  

of  d id you ident i fy  people who are coming in  to  in f i l t ra te and 

then you stopped i t  o r  you found your members ins ide 

a l ready who are in f i l t ra t ing and you can expla in to  us in  

what  way,  what  were they l inked to?   

DOCTOR LEBEYA :    In  th is  regard,  Commissioner,  I  am 

referr ing to members who are a l ready in  the Hawks that  we 

detect  that  they are work ing wi th c r iminals ,  and that  is  10 

where  we effect  ar rest .   We have done that  on  var ious 

levels up to  Br igadier  level ,  Commissioner.    

ADV BALOYI SC :    And in  respond ing to that ,  is  a l l  you do 

to effect  ar rest  and get  them prosecuted?  Hopefu l ly  they 

leave the inst i tu t ion ,  or  do you problemat ise th is  and look at  

i t  as how do we insulate ourselves?  Do you do an audi t  to  

see who is  who in  our  o rganisat ion at  cer ta in levels?   And 

have you considered,  d iscussed,  and taken any steps to  

insulate the organisat ion against  those k ind of  act iv i t ies or  

in f i l t ra t ions,  i f  you l ike?   20 

DOCTOR LEBEYA :    Those that  have been arres ted are  

deal t  wi th  c r imina l ly  as wel l  as departmenta l ly.   And then we 

have d ismissed a  number of  those.   I  th ink dur ing my te rm 

we shal l  have d ismissed about  30.   We are smal l ,  but  we 

shal l  have d ismissed about  30.   And others sha l l  have 
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res igned when a d isc ip l inary process is  pending ,  which we 

d ischarge them d ishonourably.   So when we g ive them the 

cer t i f icate,  i t  wi l l  come as a d ishonourable d ischarge.   We 

problemat ise th is  and that  is  why on an annual  bas is there 

wi l l  be declarat ion of  var ious a spects they complete .  

 Those requi rements that  a re done on senior  

government  off i c ia ls  in  other  departments,  we do i t  in  the 

Hawks on ord inary personnel ,  which I  th ink the  

Commissioners shal l  have p icked up when we were  deal ing  

wi th Sander that  he  d id not  declare some of  the  th ings.   So 10 

that  is  the process that  we do ,  Commissioner.    

ADV BALOYI SC :    Okay,  and you say you have arrested up 

to Br igadier  level .   Does i t  mean in  the other  levels you 

have not  p icked up problems?   

DOCTOR LEBEYA :    On a Major  General  level ,  not  as  

cr iminal  involvement .   We have not  ar rested anyone on 

Major  General  level .   So even thei r  number is  l imi ted as  

compared to Br igadiers,  Commissioner.  

ADV BALOYI SC :    Okay,  and then you speak of  a  

Min ister ia l  commi t tee.   You d iscussed that  at  page 114  and 20 

you say that  is  a  commit tee in  terms of  sect ion 17 ( i ) ,  page 

114?   

DOCTOR LEBEYA :    That  is  correct ,  Commissioner.  

ADV BALOYI SC :    Can you just  e laborate on that?  So i t  is  

prescr ibed in  the  Act  that  there w i l l  be such a commit tee  
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. . . [ ind ist inct ]  fa i led over  16 years to  do anyth ing.   Does i t  

mean no such commit tee has ever  come together?  I  am 

confused a b i t  because you speak about  designat ion  by the  

President  and I  was not  sure whether  that  means the 

President  has speci f i ca l ly  sa id there shal l  be a Min ister ia l  

commit tee compr is ing these people and they have just  

fa i led to come together  and the President  has not  fo l lowed 

up on i t .   Can you just  expla in a b i t  about  i t?    

DOCTOR LEBEYA :    The Act  i t se l f  says that  a Min ister ia l  

commit tee is  hereby establ ished ,  so i t  is  there in  the Act .   10 

And then the President  is  expected to designate Min isters.   

So what  the President  does is  to  s ign le t te rs designat ing  

those Min isters.   And the Min isters have received these 

le t ters f rom the S tate President .   So every t ime that  the new 

cabinet  comes in ,  the new Min isters have received these 

le t ters f rom the S tate President  …[ intervenes] .  

ADV BALOYI SC :    And you know that  fo r  a fact?   

DOCTOR LEBEYA :    I  know that  for  a fact  because that  is  

what  I  made a fo l low -up and they have seen those le t ters,  

Commissioner.    20 

ADV BALOYI SC :    Not  done anyth ing?   

DOCTOR LEBEYA :    They have not  sa t ,  Commissioner.  

ADV BALOYI SC :    They have never sa t?   

DOCTOR LEBEYA :    That  is  correct ,  Commissioner.    

ADV BALOYI SC :    Have you had occasion to understand 
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why that  is  not  happening?   

DOCTOR LEBEYA :    Dur ing my era,  I  have asked them to 

s i t  and obviously at  some stage they were asking  who 

should convene.   They had even to go back to the 

Presidency to ask who should convene.   And the  

Presidency,  the lawyers ind icated that ,  no,  you decide who 

should convene.   And we t r ied ,  we near ly  sat  in  Pretor ia  

Col lege,  but  instead of  a l l  the Min isters,  I  th ink i t  was only  

three.   So they d id not  s i t  and the term of  that  cabinet  was 

coming to an end.   The new Min ister  came in.   New let ters  10 

were g iven to the  new Min isters ,  and again we t r ied  severa l  

t imes.   They d id not  s i t .   I t  has not  sat .    

ADV BALOYI SC :    And maybe jus t  to  f in ish th is  par t icu la r  

top ic,  what  is  the  purpose?  What  purpose is  i t  supposed to 

serve,  th is  Min ister ia l  commit tee?   

DOCTOR LEBEYA :    There are provis ions in  that  speci f ic  

sect ion as to what  i s  the requ i rement .   What  is  the 

…[intervenes] .  

ADV BALOYI SC :    I f  you would jus t  summarise ?   

DOCTOR LEBEYA :    Ja.   They are  supposed to oversee,  to  20 

ensure that  the operat ions of  the Hawks are supported.   So 

i f  we have got  a  problem l ike in  sect ion 17( j ) ,  where we 

have got  the Nat ional  Pr io r i ty  Cr ime Operat ional  Commit tee,  

where we have got  a problem,  th is  h igher level  is  supposed 

to assist .   And there is  an obl igat ion to compi le  a report  on  
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an annual  basis,  which report  must  accompany that  of  the 

DPCI in to the annual  report .    

ADV BALOYI SC :    This i s  a report  to  Par l iament ?   

DOCTOR LEBEYA :    Report  to  Par l iament .   I t  is  an annual  

report .   In  an annual  report ,  there is  an obl igat ion on the 

pol ice to  provide an annual  report .   So in  that  repor t ,  the i r  

in format ion is  supposed to be at tached ,  and i t  has not  

happened s ince the establ ishment  of  th is  sect ion .   So 

again,  i t  speaks to the ov ers ight  bodies in  Par l iament  that  

have not  quer ied  why is  th is  th ing not  happening.    10 

ADV BALOYI SC :    You have touched on another  commit tee 

that  I  was going to ask you,  the  Nat ional  Pr io r i ty  Cr ime 

Commit tee.   That  is  sect ion 17( j )  commit tee,  accord ing to  

your statement .    

DOCTOR LEBEYA :    Correct ,  Commissioner.    

ADV BALOYI SC :    Okay.   Who is  there?  Who is  supposed 

to s i t?   And have they sat?  And what  is  the purpose of  that  

commit tee?   

DOCTOR LEBEYA :    There is  an operat ional  department .   I t  

prescr ibes who should s i t  there.   I t  is  l ike the Nat ional  Head 20 

shal l  be the Chai rperson,  the Deputy Nat ional  Head shal l  be 

the Deputy Chai rperson,  and the Nat ional  Di rector  of  Publ ic  

Prosecut ion,  the Head of  SARS, a number of  government  

departments,  Treasury,  Nat ional  Treasury,  and the l i ke.   So 

i t  is  most  of  the government  departments,  as wel l  as  other  
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departments that  can be co -opted.   So those DGs s i t  in  that  

and then the Act  a l lows that  i f  the DG is not  the one who 

par t ic ipates,  can appoint  a t  least  an off icer  on  the level  o f  

a t  least  Chief  Di rector  to  represent  the DG in that  fo rum.    

ADV BALOYI SC :    And the purpose of  that  commi t tee is  

what?   

DOCTOR LEBEYA :    Is  to  deal  wi th  the  operat ions of  

deal ing wi th nat ional  pr ior i t y  offences.  

ADV BALOYI SC :    So i t  is  about  shar ing in format ion,  i t  i s  

about  co-operat ing?   10 

DOCTOR LEBEYA :    That  is  correct .   Even that  organised 

cr ime act iv i t ies,  there is  a sub -commit tee in  the Nat ional  

Pr io r i ty  Cr ime Operat ional  Commit tee.   So there wi l l  be sub -

commit tee of  Organised Cr ime sub-commit tee,  Commercia l  

Cr ime sub-commi t tee,  and a Corrupt ion sub-commit tee.   So 

those sub-commi t tees and other  commit tees that  can be 

establ ished serve  to present  the s tatus of  mat te rs in  that  

body,  Commissioner.    

ADV BALOYI SC :    And there is  such a commit tee  as we 

speak,  or  does i t  ex is t  on ly on paper in  leg is la t ion?   20 

DOCTOR LEBEYA :    That  commit tee is  there,  i t  is  work ing 

very wel l .   I t  is  a  commit tee that  I  th ink that  there were 

ser ious debates that  were engaged there,  such as who 

should chai r  tha t  commit tee,  as the NPA bel ieved that  the 

Nat ional  Di rector  of  Publ ic  Prosecut ion should co -chai r,  
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whereas the Act  is  c lear  that  i t  is  the Nat ional  Head who 

should chai r.   And at  some stage the Nat ional  Di rector  of  

Publ ic  Prosecut ion fe l t  that  the Nat ional  Di rector  o f  Publ ic  

Prosecut ion wi l l  now excuse hersel f  and assign others.   So 

that  fo rum is  operat ing,  but  i t  needs support  f rom higher 

level .    

ADV BALOYI SC :    From the Min ister ia l  commit tee?   

DOCTOR LEBEYA :    That  is  correct .  

ADV BALOYI SC :    Okay.   Last ly  f rom me,  at  118,  

paragraph 175.53,  th is  is  where you d iscuss the report ing to  10 

Par l iament ,  the report ing st ructure.   This i s  where you 

d iscuss the report ing st ructure.    

DOCTOR LEBEYA :    Correct ,  Commissioner.  

ADV BALOYI SC :    Yes,  and for  lack of  a  bet ter  word,  you 

lament  the  fact  that  the  Nat ional  Commissioner  is  the one 

that  eventual ly  accounts to  Par l iament ,  even in  respect  of  

DPCI  mat ters.   And so i t  suggests here the way that  you 

have expressed i t ,  that  you would recommend that  the head 

of  the DPCI,  o f  the  Hawks,  should have a d i rect  report ing  

l ine to Par l iament .   Is  that  a fa i r  reading of  what  you are 20 

expressing here?   

DOCTOR LEBEYA :    That  is  correct ,  Commissioner.    

ADV BALOYI SC :    Okay,  and what  are the considerat ions 

that  you make?  You have now had the exper ience of  the 

DPCI report ing through the Nat ional  Commissioner.   You 
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have had that  exper ience.   Is  there any d i f ference that  you 

say i t  would make i f  the  DPCI reported  d i rect ly?   And i t  

must  be based f rom exper ience.   I  am assuming you ar e not  

expressing i t  because i t  is  n ice - to-have or  i t  is  more 

prest ig ious fo r  the head of  Hawks.   There must  be some 

pract ica l  considerat ions that  you have made ar is ing f rom 

exper ience?   

DOCTOR LEBEYA :    That  is  correct ,  Commissioner.   

Operat ional  independence,  there are mat ters that  can only 

be known by the operators in  the DPCI.   And the  Act  a lso  10 

requi res that ,  put t ing obl igat ion on Par l iament ,  that  i t  must  

requi re of  cer ta in bodies,  l ike the Nat ional  Pr ior i t y  Cr ime 

Operat ional  Commit tee,  that  they can in v i te  them to report  

to  Par l iament .   So those are the th ings that  must  happen.    

ADV BALOYI SC :    I  am speaking speci f i ca l l y  to  the Hawks.   

And I  am asking you th is  because,  as you would be aware,  

among the  th ings that  the Commission must  do  is  to  make 

recommendat ions,  inc luding on st ructura l  re forms,  i f  any.   

So I  am asking these quest ions because of  that .   I t  does not  

seem l ike Par l iament  has the power,  or  p rescr ibed in  20 

leg is la t ion and i ts  powers,  to  inv i te  the IDAC separate,  not  

IDAC,  sorry,  the Hawks separate f rom the Nat ional  

Commissioner to  come and present  i ts  report .   Am I  correct  

in  that  understanding?   

DOCTOR LEBEYA :    No,  they inv i te  us d i rect ly.   When they 
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need the Hawks,  they do inv i te  d i rect ly.    

ADV BALOYI SC :    But  your  annual  report ,  do you submit  

independent  of  the SAPS?  Are you a l lowed to do  that  by 

leg is la t ion or  whatever  prescr ip ts there are in  p lace?   

DOCTOR LEBEYA :    No,  the annual  report  i s  par t  o f  the  

greater  SAPS annual  report .   What  we …[ intervenes] .  

ADV BALOYI SC :    And you say what?   

DOCTOR LEBEYA :    What  we are  saying is  that  the Act  

says that  i t  must  be a d is t inct ,  separate programme.   

Cur rent ly  we do not  have a d ist inct ,  separate programme.   10 

We are cal led SAP programme of  the Detect ive Serv ice.   

And th is  has been going on for  years.   So f rom 2012,  14 t h  o f  

September,  we are supposed to  be a separate,  d is t inct  

programme,  not  SAP programme.   And every t ime we report  

to  Par l iament ,  we say that  th is  aspect  i s  receiv ing a t tent ion  

every year.   Par l iament  is  sat is f ied that  i t  is  recei v ing  

at tent ion.  

ADV BALOYI SC :    Thank you,  General .    

CHAIRPERSON :    And now,  Doctor,  your  f i ve minutes.   Just  

a minute,  just  a  minute.   Before you star t ,  Doctor,  may I  20 

address both counsel?  At  some point ,  qu i te  ear ly  on in  the 

Doctor 's  test imony,  there was ment ion of  top  secret  

documents that  would have to be addressed in  camera,  i f  i t  

would ever  get  to  that .   What  has s ince become of  that?   

ADV SEGEELS-NCUBE :    Chai r,  we have not  yet  addressed 
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i t  w i th  my learned f r iend.   We do not  know the context  of  t he 

in format ion.   We wi l l  address i t  wi th  them af terwards.   And i f  

necessary,  then we wi l l  engage wi th get t ing i t  declassi f ied 

f i rs t ,  because i t  has not  yet  been.   And then to perhaps do a  

supplementary aff idavi t  for  the Doctor,  i f  necessary.  

CHAIRPERSON :    Thank you.   You agree wi th that ,  Mr  

Nwedo?   

ADV NWEDO :    Indeed so,  Chai rperson.   We wi l l  have a 

chat  as soon as we stand down.  

CHAIRPERSON :    Ja.    10 

ADV NWEDO :    And,  you know,  chat  a way forward  

regard ing that .    

CHAIRPERSON :    A l l  r ight ,  a l l  r ight .  

ADV NWEDO :    Thank you,  Chai r.  

CHAIRPERSON :    But  for  purposes of  today,  unt i l  whatever  

happens,  i f  anyth ing wi l l  happen in  th is  regard,  I  wi l l  be  

excusing the Doctor,  or  not?   

ADV SEGEELS-NCUBE :    Yes,  Cha i r.    

CHAIRPERSON :    A l l  r ight ,  a l l  r ight .    

ADV NWEDO :    Indeed so.  20 

CHAIRPERSON :    Thank you.    

ADV NWEDO :    That  i s  our  understanding,  Chai r.    

CHAIRPERSON :    Thank you,  thank you.   Now your f ive  

minutes,  Doctor.   The Chai rperson,  Commissioner  Bal oyi ,  

Commissioner Khumalo ,  together  wi th the Evidence Leade r 
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Advocate,  Segee ls-Ncube,  I  would l ike to  thank you fo r  

g iv ing me an opportuni ty  to  present  my s ide of  the  story 

before the Commission.    

 The per iod f rom 6 July 2025 has not  been easy,  

wi th  a c loud hanging over  my head.   I t  came at  the t ime 

when a p lethora of  possib le wrongdoers were being 

exposed.   The inc lus ion of  my name suggested that  I  am 

one of  the crooked fo rmer  pol ice o ff ic ia ls .   As ind icated by  

15 wi tnesses before the Commission,  I  assigned two senior  

managers to  respond to Hawks ’ impersonators.  10 

 Impersonat ion is  a ser ious chal lenge in  the count ry  

where the cr iminals have impersonated the President ,  

Deputy  President ,  Min isters,  Chie f  Just ice Zondo,  Chief  

Just ice Maya,  Just ice Mad langa,  the Chai rperson of  th is  

Commission,  the Act ing Just ice Ngcukai tobi ,  the NDPP, the  

DGs,  Generals inc luding mysel f ,  you name i t .    

 As proven by a l l  wi tnesses who came before the  

Commission,  no one has h inted that  I  have received a  cent  

in  g rat i f i cat ion f rom anybody.   I  cannot  d isappo int  the  

people of  . . . [ ind is t inct ]  and South Af r icans by bet raying the 20 

t rust  vested in  me.   I  am incor rupt ib le .   I  have conducted 

c lean pol ic ing for  over  40 years.   I  have not  even pointed a  

weapon in  the d i rect ion of  anybody.  

 I  want  to  assure Wi tness A and B that  you are not  

the only two that  have gone through a d i f f i cu l t  t ime in  the  
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organisat ion  for  doing your work because you are not  

Generals .   I  am a  l iv ing proof  of  go ing through occupat ional  

det r iment  for  doing my work as a General  in  the  

organisat ion.   As a L ieutenant  General ,  I  was d i smissed,  

re instated,  d ismissed,  denied re instatement ,  re instated,  

d ischarged,  reappointed,  and completed my te rm as the f i rs t  

Nat ional  Head of  the Hawks to complete the te rm wi thout  

los ing state protect ion.  

 And whi le  my salary d ispensat ion is  s t i l l  not  

f ina l i sed,  I  was and am depr ived the pr iv i lege for  f inancia l  10 

support  in  acqui r ing legal  representat ion for  the issues that  

occur red because of  execut ing my off ic ia l  dut ies.   I  am a  

tool  avai lab le to  South Af r ica  to  cont r ibute  to  the 

development  of  th is ,  my b eloved count ry.   The leaders know 

my dream.  

 May those who are f ight ing cr im inal i ty,  inc luding  

corrupt ion,  not  be d iscouraged by the behaviour  of  a  

handfu l  o f  corrupted ind iv iduals.   Cont inue to f ight .   We 

cannot  affo rd to  lose.   How I  s t i l l  w ish the Nat ional  Di rector  

of  Publ ic  Prosecut ion can establ ish  an Ant i -Cor rupt ion Uni t  20 

l ike the Specia l i sed Commercia l  Cr ime Uni t  and Organised 

Cr ime Uni t  in  the NPA to prosecute corrupt ion  cases 

invest igated by the Ser ious Corrupt ion Invest igat ion Uni t  o f  

the DPCI,  Independent  Pol ice Invest igat ive Di rectorate and 

Ant i -Corrupt ion Uni ts  of  the SAPS.    
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 The government  should st rengthen the f ight  against  

cr iminal i ty  by creat ing inst i tu t ions wi th in the i r  const i tu t ional  

lanes to avoid host i le ,  component ia l  jea lousy that  w i l l  resul t  

in  c r iminals walk ing f ree whi le  the enforcers are f ight ing  

each other.   Let  me c lose by thanking my at to rneys f rom 

Thekisho At torneys and Advocate Nwedo,  who took over  in  

the last  minute a f ter  the passing of  my previous counsel ,  

Advocate Mat ipa,  who se soul  should cont inue to rest  in  

peace.   I  thank you,  Commissioners .    

CHAIRPERSON :    Thank you.   Thank you very  much,  10 

General .   You are excused.   Of  course,  there is  the issue 

that  is  s t i l l  go ing  to be at tended to by counsel ,  wi th  your 

engagement ,  o f  course.   Again,  many thanks.  

NO FURTHER QUESTIONS  

CHAIRPERSON :    I  th ink i f  we take the tea break now,  I  do 

not  th ink i t  would  serve much purpose for  us to  come back 

before lunch.   So le t  us adjourn and resume at  13:30.  

ADV SEGEELS-NCUBE :    Thank you,  Chai r.  

HEARING ADJOURNS 

HEARING RESUMES  20 

CHAIRPERSON :    Good af ternoon,  Mr Chaskalson.  

ADV CHASKALSON SC :    Good af ternoon,  Chai r .  

CHAIRPERSON :    Good af ternoon,  Professor  Shaw.  

DOCTOR SHAW :    Good af ternoon.    

CHAIRPERSON :    Thank you.  
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ADV CHASKALSON SC :    Chai r ,  Professor  Shaw has 

in formed me tha t  s ince he is  no  longer at tached to the  

Univers i t y  of  Cape Town,  he should be addressed as Dr  

Shaw.  

CHAIRPERSON :    Oh.  

ADV CHASKALSON SC :    Sorry,  my mistake,  not  h is .    

CHAIRPERSON :    A l l  r ight .   So he d id not  get  the emer i tus 

status.  

DOCTOR SHAW :    I  am too young.   [Laughter ]  

CHAIRPERSON :    Thank you.  10 

ADV CHASKALSON SC :    I t  is  a  cross we a l l  bear ,  Dr  

Shaw.   Chai r ,  before I  ask Dr Shaw to begin h is  ev idence,  I  

should expla in the process by which we came to approach 

h im to g ive exper t  ev idence on the  topics he is  addressing  

today,  because i t  is  not  the ord inary process.   And there is  

some background to i t .  

 The background is  that  the chief  invest igator  of  the 

Commission,  Dr  Goss,  and I  had for  some t ime been 

d iscussing how best  to  address paragraph 6  of  the  

Commission 's terms of  reference.   And that  is  the provis ion,  20 

Chai r ,  that  requi res  the Commission to enqui re in to,  I  am 

quot ing f rom paragraph 6:  

“The adequacy of  current  leg is la t ion,  

pol ic ies,  and inst i tu t ional  a rrangements in  

prevent ing in f i l t ra t ion of  the cr iminal  
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just i ce system by organised cr ime.”  

And i t  seemed fa i r ly  obvious to bo th Dr Goss and me that  

the problem that  we are fac ing here  in  South  A f r ica of  

organised cr ime in f i l t ra t ing the cr iminal  just ice system,  is  by  

no means unique.   That  there must  have been many other  

count r ies around the wor ld that  have faced the same 

problem,  and tha t  some of  which count r ies must  have had 

some success.   Others may have fa i led.    

 So we thought  that  i t  would be important  to  gather  

ev idence f rom around the wor ld to  f ind out  what  had worked 10 

and what  had not  worked in  other  jur isd ict ions when i t  came 

to tackl ing the in f i l t ra t ion of  the cr iminal  just ice system by 

organised cr ime.   We just  d id not  know where to go.   So we 

asked around,  and we were to ld  about  an organ isat ion  

cal led GITOC.  G- I -T-O-C.   I t  is  the  Global  In i t ia t i ve Against  

Transnat ional  Organised Cr ime,  and i t  is  based in  Geneva.    

 And what  we were to ld i s  that  because of  i ts  

in ternat ional  connect ions in  the  f ie ld ,  GITOC was the  

obvious organisa t ion to approach to convene a workshop 

where senior  cr iminal  just ice of f i c ia ls  f rom count r ies  that  20 

have encountered ser ious problems wi th organised cr ime 

in f i l t ra t ing thei r  c r iminal  just ice systems would be wi l l ing to  

present  the i r  s tor ies  and any lessons f rom those stor ies that  

could be drawn f rom our exper ience in  t ry ing to combat  that  

problem here.    
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 And by happy coincidence,  the execut ive d i rector  of  

GITOC, we were to ld,  was a South Af r ican,  Dr Shaw.   So 

that  gave us the incent ive to  contact  h im and the sense that  

he would unders tand who we were and where we were  

coming f rom.   So we approached GITOC and asked i f  i t  

would be wi l l ing to  convene a workshop of  the nature that  I  

have descr ibed and then present  the product  of  that  

workshop to the Commission.   GITOC agreed.   The 

workshop took p lace over  two days in  Ju ly,  and Dr Goss and 

I  sat  in  on i t .    10 

 The other  senior  ch ief  ev idence leaders were  

inv i ted.   Advocate Hassam SC dia l led in  remote ly f rom t ime 

to t ime when she could.   Advocate Sel lo  SC was busy 

deal ing wi th IDAC wi tnesses,  so she could not .   And the  

workshop was a t tended,  wel l ,  the presentat ions to the  

workshop were  a l l  f rom people involved w i th law 

enforcement  in  fore ign jur isd ict ions,  fore ign people,  about  

the i r  exper iences of  the jur isd ict ions to which they spoke.   

There was a group of  South Af r ican experts who were 

inv i ted to at tend the workshop and when Dr Goss and I  sat  20 

in ,  we sat  in  wi th  a range of  other  South Af r ican experts in  

the f ie ld .    

 Dr  Shaw is  here today to te l l  the Commission about  

the cent ra l  themes that  he drew out  of  that  workshop on the  

comparat ive in ternat ional  exper ience.   And what  the 
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workshop suggests might  be usefu l  re forms when i t  comes 

to our  cur rent  leg is la t ion po l ic ies and inst i tu t ional  

ar rangements,  insofar  as they are fa i l ing adequate ly to  deal  

wi th  the  in f i l t ra t ion of  the cr im inal  just ice system by 

organised cr ime.   So that  i s  the background to  today's  

ev idence.  

 Dr  Shaw,  of  course,  speaks fo r  h imsel f .   He does 

not  speak for  the  Commission.   He does not  speak for  any 

of  the experts who came there,  but  he has synthesised what  

was presented there and as Execut ive Di rector  of  GITOC, 10 

he is  us ing that  synthesis to  make,  wel l ,  to  p resent  mater ia l  

to  the Commission today,  and on that  basis to  make 

recommendat ions.  

CHAIRPERSON :    Thank you fo r  that  summary of  the 

background,  Mr Chaskalson.   Dr  Shaw,  wi l l  you be swear ing 

or  af f i rming?   

DOCTOR SHAW :    Swear ing.  

CHAIRPERSON :    Do you swear that  the evidence you are 

going to g ive is  the t ruth,  the who le t ruth,  noth ing but  the 

t ruth?  I f  so,  p lease ra ise your r igh t  hand and say,  so help  20 

me God.    

DOCTOR SHAW :    So help me God.  

MARK SHAW  du ly sworn states  

CHAIRPERSON :    Thank you.  

ADV CHASKALSON SC :    So,  Dr Shaw,  the star t ing point  i s  
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to  conf i rm the correctness of  your  wi tness statement .   That  

is  the document  that  runs f rom pages 1 to 35 of  the bundle.   

And normal ly  we say,  is  that  your  s ignature?  Can you 

conf i rm i t?   But  there is  no s ignature on i t .   So can I  ask 

you to conf i rm tha t  th is  is  the report  that  you produced?  

DOCTOR SHAW :    I  conf i rm,  Advocate Chaskalson.  

ADV CHASKALSON SC :    And that  i t  accurate ly  ref lects 

your  expert  op in ions that  a re expressed there in?  

DOCTOR SHAW :    I t  does.  

ADV CHASKALSON SC :    Thank you.  10 

CHAIRPERSON :    Mr Chaskalson,  I  noted our  copies are  

not  s igned.   Perhaps we should just  assume that  these wi l l  

be replaced wi th s igned copies?  

ADV CHASKALSON SC :    We wi l l  get  a s igned copy.  

CHAIRPERSON :    Okay,  thank you,  thank you.  

ADV CHASKALSON SC :    Dr  Shaw,  at  the foot  of  page 1 of  

your  statement ,  you set  out  in  paragraph 3 your c redent ia ls  

to  express exper t  op in ions here.   Can I  ask you,  for  the  

benef i t  o f  those who are fo l lowing and who do not  have the 

statement  in  f ront  of  them, to  read in to the record what  you 20 

say in  paragraph 3 f rom that  second last  l ine where you 

star t  set t ing out  your  c redent ia ls?  

DOCTOR SHAW :    Thank you,  Advocate.    

“ I  have worked on organised cr ime,  publ i c  

safety,  and cr iminal  just ice for  more than 
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three decades.   I  previously served as a  

Nat ional  Research Foundat ion  Chai r ,  

Professor  of  Just ice and Secur i t y  at  the  

Centre of  Cr iminology at  the Univers i ty  of  

Cape Town,  and I  was the Di rector  of  the  

Centre.    

Pr io r  to  my t ime in  academia,  I  spent  more  

than a  decade at  the Uni ted Nat ions Of f ice  

on Drugs and Cr ime.   Fi rs t  as  

In ter regional  Adv isor ,  that  is  a post  that  10 

responds to count ry requests to  provide  

advice and support .   A lso as Chief  o f  the  

Cr iminal  Just ice  Reform Uni t  and in  

var ious other  capaci t ies and I  conducted 

regular  and numerous count ry v is i ts  and 

assessments.    

And dur ing th is  t ime,  indeed,  I  was 

recru i ted fo r  that  purpose.   I  worked wi th  

the UN Globa l  Programme against  

Transnat ional  Organised Cr ime.   Before  20 

jo in ing the Uni ted Nat ions,  I  he ld  var ious 

posi t ions in  South Af r ica,  inc lud ing as  

Di rector  of  Moni tor ing and Analys is in  the  

then Secretar ia t  for  Safety and Secur i ty ,  

and was act ive ly  involved in  c iv i l  society  
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dur ing the count ry 's  t ransi t ion f rom 

apartheid.    

I  worked as an independent  advisor  in  

var ious count r ies ,  and I  ho ld a doctorate  

f rom the Univers i ty  of  the Wi twatersrand 

and have pub l ished extensive ly on  

organised cr ime,  pol ic ing,  i l l ic i t  markets,  

just i ce reform.”    

Thank you.  

ADV CHASKALSON SC :    Now,  in  re lat ion to your  10 

publ icat ions,  there is  a footnote at  the foot  of  page 2 ,  which 

is  a l ink to  a l is t  o f  your  publ icat ions on the GITOC 

webpage,  as I  understand i t .   Is  that  cor rect?  

DOCTOR SHAW :    That  is  cor rect .  

ADV CHASKALSON SC :    Now,  we have spoken about  

GITOC.  Can you te l l  the Commission what  GITOC is ,  where 

i t  is  based,  how i t  operates?  

DOCTOR SHAW :    Commissioner ,  GITOC is a re lat ive ly 

unique organisat ion.   I t  is  the s ingle b iggest  independent  

th ink tank,  i f  you l i ke,  on organised cr ime and i l l ic i t  20 

markets.   I t  has around 160 sta f f  and 17 observator ies 

around the wor ld.   And i t  was formed out  of  a  d iscussion in  

2011 to 2013,  a d iscussion which took p lace amongst  a set  

of  qu i te  senior  law enforcement  of f ic ia ls  who were  

concerned that  there was not  very good st rategic 
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in format ion and analys is on organised cr ime.    

 I  a t tended that ,  I  had just  le f t  the  Uni ted Nat ions 

and that  g roup of  ind iv iduals,  which inc luded the incoming 

head of  In terpol  a t  the t ime,  made the argument  for  the  

establ ishment  of  a  p lat form and I  was appointed as the 

execut ive d i rector .   The organisat ion grew dramat ica l l y  

s ince then,  par t l y ,  I  be l ieve,  because there is  an enormous 

need,  not  only in  South Af r ica,  but  around the wor ld,  to  

analyse organised cr ime and understand i t  e f fect ive ly.  

 The f rust rat ion  at  the t ime,  inc luding my own,  I  was 10 

managing in  the  UN very b ig programmes responding to 

organised cr ime,  was that  success was so f leet ing.   And 

there was a sense that  we needed to bet te r  understand,  as I  

have said,  the phenomenon.   GITOC fundamenta l ly  does 

four  th ings.   Fi rs t l y ,  independent  analys is and research,  and 

we pr ide ourselves on granular  in format ion,  inc luding here  

in  South Af r ica,  and some publ icat ions of  ours have been 

at tached.    

 We are publ ish ing just  shor t  o f  200 reports a year,  

which are avai lab le on our  websi te .   The vast  major i ty  are 20 

publ ic .   Secondly ,  we are engaging in  mul t ip le  ways.   In  a 

sense,  the Commission test imony is  par t  o f  that .   We have 

an of f ice which engages in  V ienna at  the UN,  and we 

provide pol icy support  and par tner  wi th mul t ip le  count r ies 

around the wor ld .   Thi rd ly ,  we support  some 300 pro jects 
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which bui ld  res i l ience in  local  communi t ies  against  

organised cr ime.    

 And that  helps us,  I  th ink,  a  point  I  want  to  

emphasise la ter ,  to  understand the  enormous harm of  i l l ic i t  

markets and organised cr ime fo r  o rd inary people,  who are  

governed by cr iminal  governance,  who suf fe r  g reat ly  the  

consequences of  a  fa i lure to  address the issue.   And f ina l ly ,  

main ly  but  not  exclus ive ly in  the area of  work on 

envi ronmenta l  c r ime,  and we a lso cooperate wi th the South 

Af r ican government  on that ,  we ourselves engage in  what  10 

we cal l  d isrupt ive act iv i t ies,  so we have pract ica l  

programmes which d isrupt  cr iminal  markets in  d i f ferent  

p laces around the  wor ld.  

 We have grown rapid ly .   I  hope that  we cont inue to,  

and our  object ive is  to  provide  independent ,  ob ject ive  

in format ion and pol icy responses to the evolv ing and very  

chal lenging issue of  organised cr ime.  

ADV CHASKALSON SC :    Thank you,  Dr Shaw.   We wi l l  

move to the workshop and what  came out  of  the workshop in  

due course,  but  I  th ink before we get  there,  i t  is  important  20 

to contextual ise  what  we are looking at  in  re lat ion to 

organised cr ime in  South Af r ica re lat ive to  organised cr ime 

in  the rest  of  the  wor ld.   And to star t  that  process,  I  would  

l ike you to speak to the GITOC Global  Organised Cr ime 

Index that  you addressed f rom page 3,  paragraph 7,  which 
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you have used to compare South Af r ica 's  posi t ion and 

exper ience wi th that  of  o ther  count r ies.  

DOCTOR SHAW :    Thank you,  Advocate Chaska lson.   I  

th ink,  Commissioners,  as you are  aware,  f rom a research 

and analys is perspect ive,  determin ing the extent  of  

organised cr ime is  very chal lenging.   I t  is  a  h idden act iv i t y ,  

and there was no g lobal  measure by market  or  count ry 

before the index.   The index is  very wel l  resourced.   I t  

comes out  every two years.   There  is  a permanent  team of  

s taf f  that  works on i t ,  so i t  is  not  a f leet ing product .   I t  is  a  10 

very wel l -embedded and widely used product .    

 I  forget  the number of  downloads of f  the websi te ,  

but  i t  is  used by governments,  pr ivate sector ,  po l icy  

inst i tu t ions,  and much more.   And the s imple object ive of  

the index is  to  measure  three th ings across a l l  count r ies.   

F i rs t ly ,  cr iminal  markets,  and i t  now measures 15 cr iminal  

markets.   They are in  the at tachment  and can be named.   I t  

measures f ive types of  c r iminal  actor ,  and i t  measures 12 

resi l ience measures.   The importance of  the index is  that  a l l  

count r ies are d i f ferent .    20 

 They have d i f ferent  resources,  d i f fe rent  

vu lnerabi l i t ies,  d i f ferent  contexts which can be targeted by  

organised cr ime.   So the chal lenge is  to  take quant i ta t ive  

in format ion and turn i t  in to a set  o f  qual i ta t ive measures in  

a defensib le methodology in  order  to  determine the 
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pr ior i t i sat ion of  issues in  re lat ion to organised cr ime,  and to 

measure  the level  o f  c r iminal i t y  against  the  measures of  

res i l ience,  how resi l ient  ind iv idual  count r ies  are in  

responding to organised cr ime.   So that  is  the object ive.    

 To say now that  we have conducted,  in  the context  

of  South Af r ica and Af r ica,  the index process four  t imes,  so  

four  sweeps of  the index,  our  in fo rmat ion has got  be t ter  and 

bet te r ,  and we have an enormous data set  now across the  

193 member states of  the UN.  

ADV CHASKALSON SC :    Can I  take you to page 114,  10 

which is  Annexure MS2,  and can you just  descr ibe what  that  

document  is  for  the Commission?  

DOCTOR SHAW :    Commissioners,  i t  took some years 

actual ly  to  bui ld  the index,  and we drew on a range of  

experts to  be able to  do that .   The 114 speaks to the three 

components of  the index,  so the scope,  scale,  impact ,  

harms of  speci f ic  cr iminal  markets .   Two is  the st ructure  

and in f luence of  cr iminal  actors,  inc luding what  we term,  

g iven the mandate of  the Commission,  s tate -embedded 

actors.   And then three,  the ex istence and capaci ty  of  20 

count r ies '  res i l ience measures against  organised cr ime.    

 And,  Advocate Chaskalson,  wi th  your permission,  

on page 117 is  the schemat ic  of  the cr iminal i ty  ind icators,  

and on 118 is  the schemat ic  of  the resi l ience bui ld ing 

b locks that  we use.  
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ADV CHASKALSON SC :    So just  to  go to 117,  i f  we can 

f l ight  117.   What  we see in  117 is  f ive d i f ferent  types of  

cr iminal  actors that  you wi l l  be assessing count r ies for ,  and 

can you just  read those out  fo r  us and possib ly  expla in what  

you are ta lk ing about  there?  

DOCTOR SHAW :    Advocate,  the def in i t ions are  in  the 

col lect ion,  so I  wi l l  just  go very br ie f ly  through.   Maf ia -sty le  

groups,  in  our  def in i t ion,  a re groups that  hold te rr i to ry,  have 

names and h ierarchica l  s t ructures,  so the Western Cape 

gangs would be a very good example of  those.   Cr iminal  10 

networks are looser networks,  bu t  s t ructured around the  

accumulat ion of  c r iminal  resources.   State -embedded actors 

are ind iv iduals or  networks wi th in the state that  pro tect  o r  

par t ic ipated in  c r iminal  markets.    

 Fore ign actors  are fo re igners ,  essent ia l l y ,  in  

d i f ferent  count r ies.   There is  a very speci f ic  def in i t ion,  who 

are engaged in  cr iminal  act iv i t y .   And pr ivate sector  actors,  

which we added la ter ,  a f te r  we got  input  on the f i rs t  round 

of  the index,  i s  pr ivate sector  ac tors,  companies and the  

l ike,  act ing cr iminal ly  l i ke an organ ised cr ime group.   So an 20 

organisat ion or  a  company,  for  example,  engaged in  i l legal  

forest ry would f i t  in to Category 5.  

ADV CHASKALSON SC :    And then very br ie f l y ,  jus t  to  run  

through the d i f ferent  cr iminal  markets that  you look at  

across the wor ld.  
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DOCTOR SHAW :    One is  human t raf f i ck ing,  se l f -

explanatory.   Human smuggl ing.   Extor t ion and protect ion 

racketeer ing.   Arms t raf f ick ing.   Trade in  counter fe i t  goods.   

I l l ic i t  t rade in  excisable goods,  that  is  i l l ic i t  a lcohol ,  

c igaret tes.   F lora,  that  i s  fo rest ry and organised cr ime 

re lated to p lants or  t rees.   Fauna,  animals.   Non -renewable,  

that  i s  o i l ,  go ld and the l i ke.   Then four  drug categor ies.   

Hero in,  Cocaine,  cannabis,  synthet ic  drugs,  cyber -

dependent  cr imes and then f inancia l  cr imes.  

ADV BALOYI SC :    Can I  just  ask,  Dr Shaw,  is  there a 10 

s igni f i cance to the over lapping t r iangles of  the cr iminal  

actors?  

DOCTOR SHAW :    I t  is  a  good quest ion,  Commissioner.   

One of  the most  important  methodologica l  issues of  the  

index is  that  we do not  double count .   So i t  is  more,  you 

have ra ised an important  point ,  there is  some over lap 

c lear ly  between the f ive categor ies.   You can be a cr iminal  

network that  a lso operates wi th in the pr ivate sector ,  for  

example.   When our  analysts draw together  the packages 

that  the experts  look at ,  we recognise there is  some 20 

over lap,  but  we a l locate i t  to  one ca tegory.  

ADV CHASKALSON SC :    Now we wi l l  get  to  res i l ience a  

l i t t le  la ter .   I  th ink that  the a larming point  for  us is  the point  

that  you make in  your  statement  at  paragraph 9,  which is  

that  South Af r ica is  doing rather  badly in  re la t ion to 
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cr iminal i ty .   Can you possib ly  star t  wi th  paragraph 9  of  your  

statement  on page th ree and then i f  I  can take you to a 

ser ies  of  graphs that  you have inc luded in  a summary report  

for  South Af r ica,  which i l lust rate how badly we are doing.  

DOCTOR SHAW :    In  paragraph 9,  I  th ink there  is  two 

points to  make.   The f i rs t  is  that  on every sweep of  the 

index,  so every two years,  th is  comprehensive process,  

South Af r ica looks worse on the cr iminal i ty  score.   

Resi l ience is  s table,  but  wi th  some decl ines.   On the  

cr iminal i ty  score,  so that  is  the 15 markets p lus the f ive 10 

cr ime group assessments,  South A f r ica is  ranked seventh in  

the wor ld.   So i t  is  in  the top 10 of  count r ies most  a f fected 

by organised cr ime.    

 Advocate Chaskalson,  wi th  your permission,  i f  I  can 

make one very important  point  about  the rat ing,  i s  that  there  

is  an impl ic i t  weight ing in  the data .   That  weight ing is  i f  you 

do badly across a l l  categor ies,  you do badly.   We are not  

rat ing Cocaine d i f ferent ly  f rom cyber -dependent  c r imes,  for  

example,  and we have had a long debate about  th is .   So 

count r ies that  have a d ivers i ty  of  cr iminal  markets,  l ike  20 

ours,  Brazi l ,  and others,  do badly in  the index,  and that  i s  

the weight ing.   But  that  is  a lso  the real i ty  of  o rganised 

cr ime in  the South Af r ican context .  

ADV CHASKALSON SC :    And maybe you can i l lust rate the  

company that  we are keeping at  the bot tom of  the  l is t  o f  
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organised cr ime-af fected count r ies by going to 151,  where 

there is  a bar  g raph,  and which deals wi th your cr iminal i ty  

scores.   Can you expla in that  to  the Commission?  Maybe at  

the outset  I  should just  emphasise what  is  d isp layed at  151 

is  the bot tom 20 count r ies of  the 193.   I t  is  not  the 193.   I t  

is  the bot tom of  the 193,  the bot tom 20.   Can you show what  

is  being d isp layed,  or  can you expla in what  is  being  

d isp layed there?  

DOCTOR SHAW :    I  can.   The f i rs t  po int  to  make is  that  the 

dot ted l ine  through the graph is  the  g lobal  average.   So any 10 

bar  or  count ry i s  above the g loba l  average.   You can see 

that  South Af r ica  is  co loured in  ye l low.   The order  for  the 

rat ings of  o rganised cr ime and cr iminal  actors together  i s  

Myanmar,  a count ry in  g reat  conf l i c t  wi th  mul t ip le  c r iminal  

markets,  fo l lowed by Colombia.   There is  much to say about  

Colombia as i t  compares to us.    

 Mexico,  Paraguay,  Ecuador,  so four  Lat in  Amer ican 

count r ies wi th s igni f icant  problems of  organised cr ime.   The 

Democrat ic  Republ ic  of  Congo,  so  a count ry more c lose to  

us  than ourselves,  than Niger ia ,  Lebanon,  Turkey,  Kenya,  20 

etc.   What  th is  e f fect ive ly means is  that  South Af r ica is  in 

the top 5 percent  of  a l l  count r ies in  the wor ld in  respect  of  

cr iminal  markets and actors as measured by the index.  

DOCTOR SHAW :    Maybe to see i t  in  the fu l l  perspect ive,  i f  

we can go to 237,  which is  the index for  the ent i re  wor ld,  
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which is  a tab le drawn f rom a repor t  on the ent i re  wor ld.  

DOCTOR SHAW :    I  guess the only point  to  make,  

Advocate,  i s  you can see,  Commissioners,  the enormous 

volume of  data that  the index produces.   There is  l i tera l l y  

thousands and thousands of  data points,  which a l lows us 

now to do some important  cor re lat ions.   One,  I  th ink,  is  

important  for  th is  Commission.   To  emphasise that  we work  

very,  very hard on bui ld ing the p ictu re of  organised cr ime 

through our  observator ies,  exper ts and others in  each 

count ry in  the wor ld.   And you can see the l is ts  of  data for  10 

the last  round.  

ADV CHASKALSON SC :    Sor ry,  I  th ink we may be at  c ross 

purposes.   I  was looking at  237,  the  cr iminal i ty  scores.  

DOCTOR SHAW :    I  am on 237 here.   Am I  confused?  

ADV CHASKALSON SC :    Underneath 237,  you have a l i s t  

o f  a l l  o f  the scores of  the 193.  

DOCTOR SHAW :    Yes.  

ADV CHASKALSON SC :    So we see South Af r ica there.    

DOCTOR SHAW :    Yes,  wi th  an increase.  

ADV CHASKALSON SC :    Wi th an  increase,  no,  i t  is  get t ing  20 

worse,  I  assume.    

DOCTOR SHAW :    Yes.  

ADV CHASKALSON SC :    And that  i t  is  a t  posi t ion number  

7 out  of  193,  where 1 is  the worst  o f  a l l  and 193 is  the best .    

DOCTOR SHAW :    Correct .  
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ADV CHASKALSON SC :    I f  we go back to  page 157,  what  

you descr ibe there is  how the South Af r ican posi t ion  has 

deter iorated.  

DOCTOR SHAW :    Correct .  

ADV CHASKALSON SC :    And can you expla in that  p ie 

chart  on 157?  

DOCTOR SHAW :    The p ie chart  shows the tota l  cr iminal  

market 's  average increase across a l l  markets.   So the bul le t  

po ints on the le f t  is  up to short  o f  two points.   That  is  qui te  

a s igni f i cant  move in  the index,  I  have to say.   The index 10 

measures th ings in  point ,  you can see,  0.58,  et  cetera.   So 

overa l l ,  i t  then shows by market  the increase between 2019 

and 2025.   Perhaps most  important  fo r  the Commission,  

g iven how of ten  Cocaine has appeared as a d iscussion  

point ,  is  how Cocaine markets in  South Af r ica have been 

assessed to have increased th rough the var ious sweeps of  

the index.   Other  increases are not  as b ig,  except  f lora 

cr imes for  a var ie ty of  reasons,  where  we have very good 

in format ion about  the increase in  t rade in  par t i cu lar  species  

of  p lants.  20 

ADV CHASKALSON SC :    And the  other  point  that  you have 

made when you were deal ing wi th  paragraphs 9 and 10,  i s  

that  South Af r ica scores poor ly  across a l l  c r iminal  markets.   

And maybe i f  I  can ask you to go to page 156 and just  

expla in what  that  graph is  showing.  



    2 SEPTEMBER 2026 – DAY 172 
 

Page 113  o f  196  

 

 

DOCTOR SHAW :    This is  back to the quest ion of  we ight ing.   

So South Af r ica per forms poor ly  overa l l  because i t  per forms 

poor ly  on each market .   I t  is  above both the Af r ican and 

g lobal  averages on the vast  major i ty  of  markets,  bar  3.   In  

the case of  human t raf f ick ing,  i t  is  below both the g lobal  

and Af r ican average.   Cannabis,  more or  less the same,  and 

human smuggl ing ,  more or  less the  same.   For  a l l  o thers,  i t  

is  wel l  above the g lobal  average.  

ADV CHASKALSON :    Then another  point  that  you make in  

your  paper when you p ick up at  page 5,  paragraph 14,  is  10 

that  the levels of  v io lence in  our  organised cr ime are  

ext remely h igh.   Can you maybe address the point  that  you 

make in  paragraph 14?  

DOCTOR SHAW :    So in  our  assessment ,  we d id no t  cover 

i t ,  but  in  2022 we a lso d id an  organised cr ime threat  

assessment  of  South Af r ica,  which received wide publ ic i ty .   

And one of  the character is t ics of  organised cr ime,  apart  

f rom i t s  d ivers i ty ,  i ts  abi l i t y  to  penet rate the state,  is  that  i t  

is  very,  very v io lent .   I  th ink most  South Af r icans consider  

South Af r ica to  be less v io lent  than badly af fected count r ies 20 

in  Lat in  Amer ica,  Mexico and Colombia.    

 Indeed,  that  is  not  the case on homic ide rates.   I  

wi l l  come to the issue around the  proport ion of  homic ides 

l inked or  est imates of  homic ides l inked to  organised cr ime.   

So South Af r ica has an ext raord inar i l y  h igh homic ide rate ,  
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h igher than comparable count r ies  in  that  top  seven,  

Colombia and Mexico,  the two tha t  I  have used here.   So 

the Colombian homic ide rate is  est imated at  around 25 per  

100,000,  the Mex ican at  around 17 per  100,000,  and South 

Af r ica at  a round 36 per  100,000.    

 I t  is  not  exact ly  c lear  what  por t ion of  murders or  

homic ides can be at t r ibuted to i l l ic i t  markets or  organised 

cr ime.   In  my own personal  v iew,  you can probably say 

around a th i rd,  depending on where  and in  re lat ion to  which 

market .   So the real i t y  is  that  South Af r ica is  not  only h igh 10 

at  the scale,  but  i t  has a problem of  v io lence.   Yes,  of  

course,  socia l  v io lence genera l l y ,  but  a lso v io lence l inked 

to organised cr ime,  to  gangs,  to  i l l ic i t  min ing,  to  the tax i  

indust ry,  to  the issue of  assassinat ions.   And there is  a  

graph in  the pack,  which you may have seen,  which  shows 

that  the count ry that  we are most  comparable to  on  th is  i s  

Ecuador,  a  count ry where we work and I  have been severa l  

t imes.  

 Ecuador has an ongoing cr iminal  cr is is ,  organised 

cr ime cr is is ,  and that  i s  the count ry that  we are  most  20 

comparable to  on v io lence,  on the f igures we have.  

ADV CHASKALSON :    Now,  there  is  a par t i cu lar  point  that  

you make on page 6.   When you deal ,  wel l ,  in  footnote 13,  

which deals wi th Cape Town and Gqeberha and i t  is  a  point  

I 'd  l i ke you to emphasise here,  because i t  is  a  t ru ly  breath -



    2 SEPTEMBER 2026 – DAY 172 
 

Page 115  o f  196  

 

 

tak ing fact ,  which I  th ink South A f r icans need to be made 

aware of .   So,  can I  ask you to read the last  sentence of  

paragraph 14 together  wi th footnote 13?  

DOCTOR SHAW :    The last  sentence is  that  we a lso see 

pronounced levels of  v io lence present  in  local i t ies assessed 

to have a h igh st reet  gang presence.   I  th ink you could  

actual ly  say a h igh presence o f  organised cr ime,  l ike  

Gqeberha and Cape Town.   And then in  the footnote  is  data 

around the homic ide rate per  year .   So,  for  Gqeberha 119,  i t  

is  an ext raord inar i ly  h igh homic ide rate,  I  have to  say,  at  10 

war level  condi t ions.   And 69 per  100,000 for  Cape Town.   I  

th ink the point  i s  genera l ly ,  Advocate Chaskalson and then 

i t  l inks to  the ear l ier  d iscussion,  is  where we have the  

presence of  hard -core,  ter r i to r ia l ly  cont ro l l ing cr iminal  

groups,  as in  these c i t ies,  the homic ide rate is  ref lected as  

very,  very h igh.  

ADV CHASKALSON :    And can I  just  ask you to repeat  the 

point  that  you make at  the end o f  paragraph 13,  which is  

where Gqeberha ranks in  the wor ld in  te rms of  homic ide  

rate?  20 

DOCTOR SHAW :    Gqeberha is  th i rd in  the wor ld.  

ADV CHASKALSON :    So,  i t  is  the th i rd h ighest  homic ide 

rate?  

DOCTOR SHAW :    As measured in  a c i t y .  

ADV CHASKALSON SC :    As measured in  a c i ty .    
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DOCTOR SHAW :    Of  course,  there is  not  good data fo r  a l l  

c i t ies,  so we should probably be more accurate to  say of  

data that  we have avai lab le,  Gqeberha is  rated as the th i rd 

in  the wor ld.  

ADV KHUMALO SC :    Of  the c i t ies that  a re in  the index?  

DOCTOR SHAW :    This i s  outs ide of  the  index,  

Commissioner.   This i s  a separate data set  on homic ides as  

measured by the terr i tor ia l  boundar ies of  c i t ies around the 

wor ld.   And not  a l l  count r ies co l lect  good homic ide data.  

ADV CHASKALSON :    Now,  what  would expla in tha t ,  in  your  10 

opin ion?  What  is  happening in  Gqeberha that  accounts for  

th is  homic ide rate?  

DOCTOR SHAW :    In  my opin ion,  i t  is  very v ic ious and 

conf l i c tual .   Gang act iv i t y  is  a s ign i f icant  cont r ibutor  to  the  

homic ide rate in  the c i ty .   The same appl ies to  Cape Town.  

ADV BALOYI SC :    What  i s  i t  in  the condi t ions?  Does your  

study look at  tha t?  What  are the  cont r ibut ing condi t ions 

that  would make Gqeberha worse than,  that  phenomenon is  

not  there in  Durban,  but  in  fact  Gqeberha is  worse than 

Cape Town?  20 

DOCTOR SHAW :    Commissioner,  my response to that ,  th is  

is  outs ide of  the index d iscussion,  just  to  c lar i f y .   This i s  a 

separate d iscussion on homic ide rates in  par t icu la r  par ts of  

South Af r ica.   In  our  and my exper ience,  what  we have is  

long- term rooted gangs and organised cr ime groups,  which 
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are engaged in  of ten f ragmented but  a lso organised 

v io lence wi th each other  and that  adds s igni f icant ly  to  the 

homic ide rates.    

 I  am not  saying that  there  are,  of  course,  not  socia l  

causes for  the homic ide rates at  a l l .   That  is  the last  th ing I  

would say.   But  in  both cases,  there is  very,  very speci f ic  

and v ic ious,  I  should add,  gang act iv i ty .   I  th ink an 

addi t ional  point  is  worth making here,  that  in  both c i t ies and 

e lsewhere in  the count ry,  i t  may wel l  be the middle c lasses 

who compla in about  levels of  v io lence and have h igh levels  10 

of  fear .    

 But  th is  level  o f  v io lence takes p lace in  

concent rat ion,  in  concent rated fo rms,  of ten amongst  the 

most  excluded and marginal ised people.   I  th ink they are 

recru i ted in to gangs.   Gang leaders of ten do not  l ive 

necessar i ly  in  the  communi t ies.   V io lence is  a par t  o f  a  way 

to ensure recru i tment  and the cohesiveness of  gangs.   And 

whi le  gang bosses may meet  wi th each other ,  qu i te  l i tera l l y ,  

to  make agreements,  there is  a lso  an understanding that  

gang wars are a  way in  which  to protect  tu r f ,  p rotect  d rug 20 

t raf f ick ing,  p rotec t  protect ion and racketeer ing markets.    

 In  my v iew,  we have long,  long fa i led as a count ry  

to  address these issues.  

ADV CHASKALSON :    Now,  f lowing f rom Commissioner  

Baloyi 's  quest ion ,  i f  I  can take you out  of  the sequence 
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possib ly  to  address a document  that  we have at tached as 

MS5 at  page 273,  which is  a document  produced by GITOC 

cal led the Western Cape Gang Moni tor .   I t  does not  deal  

wi th  Gqeberha,  but  i t  deals wi th the Western Cape,  where 

there is  s t i l l  a  very ser ious problem,  a lbei t  a t  a  s l ight ly  

lower level .   And can you possib ly  just  expla in what  th is  

document  is ,  and maybe do not  go in to too much deta i l  

about  how you prepare i t ,  I  do not  want  to  expose 

ind iv iduals to  harm.   But  can you expla in the document  to  

us,  and then I  am going to take you to a couple of  tab les  10 

and maps that  a re  inc luded in  the document .  

DOCTOR SHAW :    Advocate  Chaskalson and the  

Commissioners,  the document  i s  a good example of  the k ind 

of  work we do around the wor ld .   Our bel ie f  is  that  by 

provid ing analys is and shin ing a l ight  on the problem on a 

regular  basis,  in  th is  case gangs wi th in the Western Cape 

and the c i t y  of  Cape Town,  we draw pol icy at tent ion ,  we put  

gangs,  gang bosses and others under pressure.   So we 

publ ish  the Western Cape Gang Moni to r  quarter ly ,  and i t  

receives an enormous amount  of  a t tent ion.   In  th is  20 

par t icu lar  issue,  we have drawn f rom i t  because there is  a 

map,  I  th ink,  on 276,  which I  th ink may be of  in te res t  to  the  

Commission.  

ADV CHASKALSON :    Before  we get  to  276,  maybe the  

table on 275,  wh ich out l ines the most  prominent  gangs in  
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the Western Cape,  where they operate,  what  the i r  markets 

are.  

DOCTOR SHAW :    As par t  o f  the work we do,  we mainta in 

qui te  a deta i led analys is of  gangs in  the Western Cape.   We 

t ier  them, so the top s ix  gangs in  Tier  1,  we est imate 

around 100,000 members.   We count  and organise a l l  gangs 

in  the area,  and we th ink there is  around 300,000 people  

associated to the gang pol i t ica l  economy in the c i t y  o f  Cape 

Town.  

 And what  we have got  here is  just  a  l is t ing of  the  10 

h istor ies of  ind iv idual  gangs,  so cr iminal  g roups in  re lat ion  

to the index,  jus t  to  br ing  i t  back,  those are maf ia -sty le  

cr iminal  fo rmat ions,  and we have out l ined them.  The Fancy 

Boys,  par t l y  because they have been resurgent ,  the 

Amer icans,  a very  d is t r ibuted gang,  the 28s,  the Sexy Boys,  

Hard L iv ings,  et  cetera.    

ADV CHASKALSON :    I f  we then go to the map on 276,  can 

you expla in to  the  Commission what  that  map depicts?  

DOCTOR SHAW :    There are a couple of  th ings shown on 

the map.    20 

ADV CHASKALSON SC :    Sorry,  Dr  Shaw,  i f  we can just  

wai t  unt i l  the map gets rotated.   Yes.  

DOCTOR SHAW :    Advocate Chaskalson,  i t  is  showing a  

number of  th ings.   Fi rs t ly ,  gang coverage of  the main 

gangs,  inc luding some that  a re named on 275.   So our  f ie ld  
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researchers ask and conduct  in te rv iews to f ind out  where  

gangs are act ive geographical l y ,  and we map that .   We a lso  

map inc idents,  and that  i s  the open ing map on 273.    

 In  addi t ion,  in  speaking to  people in  regions and 

gang members,  we have a measure of  the SAPS local  

s tat ions that  we th ink are most  vu lnerable to  cor rupt ion,  and 

those are the stat ions starred on the map,  and you can see 

the t i t les of  the s tat ions next  to  them.  We have not  l is ted 

a l l  s tat ions,  those that  come up most  commonly in  our  f ie ld  

research.    10 

 That  does not  mean the ent i re  stat ion is  cor rupt ,  

but  that  means that  there  are  regular  reports  of  corrupt ion  

or  engagement  or  penet rat ion of  those pol ice stat ions.  

ADV CHASKALSON :    I  am ready to move of f  the context  

and the South Af r ican organised cr ime context  in to the 

problem statement  that  the workshop was designed to  

address,  but  is  there anyth ing e lse that  you would  want  to  

emphasise before we leave the South Af r ican organised 

cr ime context  genera l ly?  

DOCTOR SHAW :    Yes,  i f  I  may.   I  th ink i t  is  worth  saying 20 

that  o rganised cr ime in  every count ry is  very contextual ly  

dr iven,  the pol i t i ca l  economy of  o rganised cr ime,  and that  

of ten makes compar isons d i f f icu l t .   But  compar isons are  

very,  very important  in  showing the level  o f  c r imina l  act iv i ty  

and the harm that  i t  causes,  and i t  g ives us something 
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concrete,  i f  you l ike,  Chai r ,  to  hold  on to in  designing pol icy 

responses.  

 I  want  to  make two points.   The f i rs t  i s  that  one of  

the most  importan t  f ind ings of  the index is  that  democracies  

are more resi l ien t  to  organised cr ime,  and that  is  a lso the  

context  here in  South Af r ica,  that  South Af r ica  has a  

re lat ive ly h igh level  o f  res i l ience as measured by the 

organised cr ime index.    

 A t  the same t ime,  i f  you remove Myanmar and the  

DRC f rom the top seven where we are,  so those are two 10 

count r ies which I  th ink you would argue are not  necessar i ly  

wel l - funct ion ing const i tu t ional  democracies,  outs ide of  Lat in  

Amer ica,  South A f r ica has the h ighest  measure of  organised 

cr ime.   So I  want  to  emphasise the ser iousness of  what  we 

are deal ing wi th.   I  wi l l  leave i t  a t  that .   I  do not  know i f  I  

am skipping backward or  forward.  

ADV CHASKALSON :    No,  no,  I  forgot  to  come back to  

res i l ience.   I  am g lad you made the point .  

ADV BALOYI SC :    Can I  just  ask,  the observat ion or  the  

conclusion that  democracies are  more resi l ient ,  such as 20 

South Af r ica,  what  is  that  a funct ion of?  I s  i t  inst i tu t ions?  

DOCTOR SHAW :    I t  is  a  very good quest ion and a long 

debate.   I  wi l l  provide a br ie f  out l ine.   I  th ink many people  

bel ieve that  author i ta r ian responses are more ef fect ive in  

responding to organised cr ime.   The index data does not  



    2 SEPTEMBER 2026 – DAY 172 
 

Page 122  o f  196  

 

 

show that  at  a l l .   The index data  shows that  democracies 

are more resi l ient  because there is  feedback loops.   I  would 

l ike to  th ink that  the Commission is  a k ind of  feedback loop 

of  i ts  own.  

 That  there is  media coverage,  that  there is  open 

debate,  and that  the issue of  o rganised cr ime can be par t  o f  

the pol i t ica l  process.   Democracies are a lso  more  

vulnerable because they are more open.   There is  

opportuni t ies fo r  the penet rat ion o f  cr iminal  act iv i ty .   But  

overa l l ,  the data shows a cor re lat ion between resi l ience and 10 

being democrat ic .    

 Author i tar ian sta tes,  on the other  hand,  what  

research outs ide of  the index shows and the index mater ia l ,  

author i ta r ian states of ten take over  cr iminal  markets and 

protect  them and draw resources f rom them.  They,  in  a 

sense,  become the b iggest  cr iminal  group on the b lock,  

excluding others.   And so that  is  an important  overa l l  po int .   

An important  overa l l  po int ,  I  would a lso say,  which is  

hopefu l  in  the South Af r ican context ,  in  responding to very 

h igh levels of  organised cr ime.  20 

ADV CHASKALSON :    I f  we then get  to  the problem 

statement ,  you address i t  f rom page 7,  and you make 

severa l  po ints there.   I f  I  can h ighl ight  the points and you 

can just  e laborate on what  you want  to  say.   The f i rs t  po int  

that  you make in  paragraph 17 is  that  c r iminal  in f i l t ra t ion 
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needs to be d ist inguished f rom iso lated acts of  corrupt ion.   

Can you e laborate on that?  

DOCTOR SHAW :    I  th ink in  our  def in i t ion,  organised 

cr iminal  in f i l t ra t ion,  as the document  says,  is  a cont inu ing 

re lat ionship between an organised cr ime group or  par t ies  

and the exerc ise  of  publ ic  power.   I  th ink i t  needs to be  

iso lated,  as I  say in  the document ,  f rom iso lated acts of  

corrupt ion,  indeed in  your  statement ,  Advocate Chaskalson.   

So one ind iv idua l  tak ing grat i f ica t ion,  fo r  example,  at  a  

pol i ce stat ion may not  const i tu te c r iminal  in f i l t ra t ion.  10 

 I f  I  could have a s l ight  footnote to  a l l  o f  that  to  say,  

we pointed to pol ice stat ions where  there is  cr iminal  act iv i t y  

or  penet rat ion.   I t  is  that  over  t ime,  however,  that  

ecosystem can develop because rumours spread in  the 

cr iminal  underwor ld about  where the  possib i l i t ies of  

penet rat ion exist ,  and so that  becomes a process where 

there is  an estab l ished re lat ionship but  then a lso points of  

vu lnerabi l i t y  wi th in the system.   I  th ink that  i s  the point  I  

would h ighl ight .  

ADV CHASKALSON :    The second point  in  paragraph 18 is  20 

you make the point  that  South Af r ica 's  c r iminal  just ice 

system is  essent ia l ly  a cr iminal  just ice system that  was 

designed in  the immediate af termath of  democracy and i t  

was not  designed to deal  wi th  the organised cr ime 

penet rat ion processes that  i t  now conf ronts.   Can you 
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e laborate on that?  

DOCTOR SHAW :    That  is  t rue,  and I  had my own personal  

exper ience.   I  was par t  o f  a  team and I  was the chief  draf te r  

of  the 1998 whi te  paper on safety and secur i t y ,  and I  th ink 

the genera l  v iew at  the  t ime was that  the pr ior i t ies  were to 

bui ld  a more acceptable pol ic ing inst i tu t ion,  to  rebui ld  

re lat ions between communi t ies and the pol ice af ter  the 

scourges of  an author i ta r ian apartheid state,  and there was 

not  s ign i f icant  focus on organised cr ime.   There was some 

focus,  and that  was the POCA, the  Prevent ion of  Organised 10 

Cr ime Act  in  1998.  

 The Nat ional  Cr ime Prevent ion St rategy at  the t ime 

d id inc lude aspects of  o rganised cr ime,  so i t  was not  of f  the 

agenda,  but  I  wou ld make the argument  that  i t  was not  seen 

as an overarching pr ior i t y  at  the t ime.   Equal ly ,  I  th ink at  

the t ime the inst i tu t ions were not  designed ent i re ly  to  

prevent  in f i l t ra t ion of  c r iminal  groups as we have seen them 

now.   That  was not  widely ta lked about .   The genera l  sense 

was that  the inst i tu t ions needed to respond to organised 

cr ime and there  was not  a sense to st rengthen the  20 

vulnerabi l i t ies against  penet rat ion ,  and the statement  at  

paragraph 19 near the bot tom says:  

“What  Par l iament  d id not  adequate ly  

recognise as a cent ra l  po l i cy concern was 

the more speci f i c  r i sk that  the  pol ice,  
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in te l l igence and prosecutor ia l  agencies  

tasked wi th enforc ing the measures would  

themselves become vulnerable,  not  just  to  

corrupt ion,  but  to  systemat ic  penet rat ion  

by organised cr im inal  networks. ”  

So we d id not  pu t  in  p lace many o f  the pol icy in te rvent ions 

that  I  th ink are now urgent ly  requi red,  and we wi l l  get  to  

d iscuss them I  th ink,  but  th is  is  t rue of  o ther  count r ies  

because the ear ly  1990s was a per iod of  enormous change 

in  the g lobal  cr im inal  market  at  the  end of  the Cold War,  so  10 

there was a surge in  organised cr ime,  and so we a long wi th 

others were,  and in  my v iew now,  remain unprepared for  the 

level  o f  i l l ic i t  g lobal  markets and organised cr ime.  

ADV CHASKALSON :    From paragraph 20 you point  to  a 

succession of  cases which show how vulnerable the South  

Af r ican cr iminal  just ice system has been to penet rat ion by 

organised cr ime.   The f i rs t  one you ment ion  is  the  case of  

the former Commissioner of  Pol ice,  Mr Selebi .   I  do not  

need you to ampl i fy  there,  but  I  th ink paragraph 21 is  a  

very,  very important  example that  somet imes goes under  20 

the radar,  and maybe you can speak to what  you address 

there.  

DOCTOR SHAW :    The case covered in  paragraph 21,  which 

I  mysel f  have wr i t ten on and cons idered to be one of  the 

greatest  c r imes o f  post -apartheid South Af r ica,  is  the SAPS 
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Colonel  Chr is t ian Pr ins loo sel l ing guns to the gangs,  and he 

admi t ted to h is  involvement  in  se l l ing around 2,400 

f i rearms.   In  my own and others '  est imates,  the number is  

much h igher,  p robably around seven to n ine.   But  the  s imple  

real i ty  of  th is  i s  that  i t  was cr iminal  penet rat ion,  i t  was a 

two-way engagement  between an of f ic ia l  and gangs,  and I  

mysel f  spent  some t ime in terv iewing gang members about  

the f lows of  f i rearms,  which they bought  in  bulk f rom a 

serv ing member of  the state.   And I  want  to  make the  

argument  that  many of  those guns are st i l l  in  c i rcu la t ion and 10 

have caused unto ld damage.  

ADV CHASKALSON :    I t  is  not  immediate ly apparent ,  but  

these I  understand to be the guns that  were sur rendered to  

the SAPS af ter  the enactment  to  the f i rearms cont ro l  

leg is la t ion that  obl iged people e i ther  to  re l i cense or  

surrender the i r  weapons.  

DOCTOR SHAW :    Cor rect .   Those guns,  but  a lso guns that  

were new guns were being purchased for  the SAPS.   So 

SAPS guns themselves,  so guns bought  wi th taxpayers '  

money,  were a lso  par t  o f  these consignments.  20 

ADV KHUMALO SC :    So i t  was a combinat ion?  

DOCTOR SHAW :    A  combinat ion,  yes.   That  does,  

Advocate Chaska lson,  wi th  your permission,  the corrupt ion 

extended in  documented ways in to the Centra l  F i rearms 

Regist ry.   So aga in,  s tate penet rat ion of  a  crucia l  funct ion,  
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and around the l icencing of  o f f ic ia l  f i rearms fo r  people wi th  

cr iminal  records,  and l inked to tha t  is  the wel l -known case 

of  the murder of  Colonel  Char l  K innear.  

ADV CHASKALSON :    And Colonel  K innear was 

invest igat ing th is  at  the t ime that  he was…?  

DOCTOR SHAW :    Correct .  

ADV BALOYI SC :    I  know here  you are d iscuss ing the  

SAPS and of f i c ia ls .   Has par t  o f  the work you do looked at  

the pr ivate secur i ty  indust ry regula tor  and what  happens in  

there because of  the suggest ion that  pr ivate  secur i ty  10 

companies or  p r ivate ind iv iduals,  they set  up secur i ty  

companies as a way of  get t ing access to l i cenced f i rearms 

or  being author ised?  Does your work involve look ing in to  

that?  

DOCTOR SHAW :    Commissioner  Baloyi ,  the f i rs t  po int ,  

there is  much to be said about  p r ivate secur i t y  companies 

around the wor ld.   Of  course there are many pr ivate  

secur i t y  companies operat ing legal ly  and doing important  

work,  I  should say that .   But  pr ivate secur i ty  companies are  

targeted,  owned,  establ ished by cr iminal  groups,  and 20 

pr ivate secur i t y  companies have been the source of  

l icenced f i rearms and the bulk thef t  o f  f i rearms.  

 So there is  def in i te ly  vu lnerabi l i t ies around pr ivate  

secur i t y  companies.   That  ranges f rom bouncer -sty le  

groups,  long in tegrated in  the n ight - t ime economy,  wi th 
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s t rong maf ia - l i ke  appearances,  to  other  forms of  pr ivate 

secur i t y .   We do not  make the recommendat ion,  but  I  th ink  

pr ivate secur i t y  companies in  the  context  of  South Af r ica 

remain a very,  very important  point  o f  vu lnerabi l i ty  for  

cr iminal  penet rat ion.  

ADV CHASKALSON :    Then you deal  wi th  another  ser ies of  

examples in  paragraphs 23 and 24,  but  i f  we can move to 

paragraph 25 where you deal  wi th  cont ract  k i l l ings,  can you 

maybe e laborate on the points tha t  you make in  paragraph 

25? 10 

DOCTOR SHAW :    I  th ink the impor tance of  paragraph 25 in  

cont ract  k i l l ings  and assassinat ions,  Commissioners,  is  that  

th is  i s  a c lear  ind icator  of  a  wel l -developed cr iminal  

economy wi th the commercia l i sat ion of  v io lence.   And i f  

there is  any doubt  why South Af r ica should be at  number 

seven,  a long wi th a  count ry l ike Mexico  which has s imi lar  

problems,  I  th ink those should  be quashed.   On our  

database,  record ing assassinat ions f rom open-source 

p lat fo rms,  so i t  is  not  a comprehensive count .  

 We have recorded between 2,000 and 2,025,  some 20 

2,458.   This year  a lone,  we have not  yet  publ ished th is  

report ,  there has been c lose to 30 inc idents of  po l i t ica l l y  

mot ivated h i ts .   So the concern for  us,  and i t  is  a  point  I  

th ink that  is  wor th h ighl ight ing,  th is  in te rsect ion between 

pol i t i cs and organ ised cr ime,  the cont ract ing of  v io lence fo r  
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po l i t i ca l  purpose,  is  a very real  harm of  the organised cr ime 

economy.   What  the data shows is  that  assassinat ions used 

to occur  largely w i th in the ANC.   

 The la test  data  shows that  assassinat ions are  

spread to a l l  par t ies.   I  may be wrong,  but  the MKP party i s  

now the  most  targeted on the f igures that  we wi l l  re lease.   

And what  is  concern ing,  I  th ink,  a re mul t ip le  th ings,  is  that  

th is  undercuts the pract ice of  pol i t ics at  local  level ,  and so  

i t  damages the const i tu t ional  democracy that  South Af r ica  

is ,  and that  is  l inked to cr iminal  markets where people are 10 

recru i ted to carry out  h i t s .  

ADV KHUMALO SC :    Is  that  phenomenon concent rated in  

the KZN,  or  do you see i t  in  a l l  provinces?  

DOCTOR SHAW :    Our data shows a l l  provinces backed 

wi th a concent rat ion in  KZN,  Commissioner.  

ADV CHASKALSON :    When you say a concent rat ion,  h igh 

inc idents,  or  i s . . .  

DOCTOR SHAW :    The most  number are occur r ing in  KZN.  

ADV CHASKALSON :    And of f  the top of  your  head,  are you 

able to  say as a percentage of  the whole what  we are  20 

looking at?  I  mean,  a re we looking at  more than ha l f  o f  the 

h i ts  in  KZN,  or  just  the largest  sor t  o f  p lu ra l i t y  in  KZN?  

DOCTOR SHAW :    Advocate Chaskalson,  I  do not  have 

those numbers in  f ront  of  me,  and I  can supply them to the 

Commission,  but  I  do not  want  to  state the wrong numbers.   
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But  KZN,  to  say,  has h istor ica l ly  had the h ighest  numbers of  

assassinat ions on our  data.   Our data,  I  should say,  is  a lso  

d iv ided in to four  categor ies.   Pol i t ica l  k i l l ings,  tax i - re lated 

k i l l ings,  organised cr ime,  and then personal  h i ts .  

ADV CHASKALSON :    And then,  maybe f ina l ly ,  be fore we 

actual ly  get  in to the workshop and the pr inc ip les,  you are  

concluding paragraphs 28 and 29 f rom page 11.  

DOCTOR SHAW :    I  want  to  sta te i t  c lear ly ,  I  th ink  the 

overa l l  weight  of  ev idence,  as fa r  as I  am concerned,  has 

been that ,  indeed,  f rom our analys ts too,  is  that  organised 10 

cr ime is  a ser ious external  threat  to  the const i tu t ional  

democracy of  South Af r ica and should be seen as that .   And 

the penet rat ion of  the state undercuts our  abi l i t y  to  respond 

to that .   Of  course,  that  makes the  work of  th is  Commission  

par t icu lar ly  impor tant .  

 But  we should not  see organised cr ime as jus t  

another  run -of - the-mi l l  threat  in  the context  of  our  count ry.   

I t  is  an absolute  and fundamenta l  threat  to  const i tu t ional  

democracy.   What  the huge data se t ,  i f  I  could just  f in ish on 

the index,  Advocate Chaskalson shows,  i s  that  there is  a  20 

d i rect  corre lat ion  between the presence of  s tate -embedded 

actors and the decl ine of  res i l ience.  

 So where states  have embedded cr iminal  actors,  

where there is  c r iminal  penet rat ion  of  the state,  s tates have 

much less abi l i ty  to  respond to organised cr ime.   But  the  
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opposi te  appl ies.   Where there is  low penet rat ion of  the  

state,  s tates have much greater  abi l i t y  to  respond to  

organised cr ime.   And so the  overarching conclusion  for  me 

is  that  we need to reduce cr iminal  penet rat ion in  the state  

in  order  to  tackle  the enormous problem of  organised cr ime 

that  we have.  

ADV CHASKALSON :    I f  we move now to  the workshop,  

there is  a fa i r l y  deta i led report  o f  the workshop f rom page 

36.   I  suppose I  am verg ing in to  g iv ing evidence a lo t  mysel f  

today.   So can I  ask you just  to  conf i rm,  what  is  the  10 

document  on page 36?  

DOCTOR SHAW :    The document  on page 36 is  ent i t led 

Responding to Organised Cr ime Inf i l t ra t ion of  the Cr iminal  

Just ice System in South Af r ica.   I t  is  prepared for  th is  

Judic ia l  Commiss ion,  and i t  draws on inputs f rom selected 

fore ign actors and indeed a group of  South Af r ican experts  

who a lso at tended.  

ADV CHASKALSON :    And maybe i f  I  can take you to. . .   I f  

you can expla in to  the Commissioners,  because we have not  

deal t  wi th  i t  in  your  statement ,  who the presenters were and 20 

possib ly  the,  i f  one goes to the acknowledgments on page 

37,  they are a l l  ment ioned ind iv idual ly .   But  i t  m ight  be  

usefu l  to  understand who these people are.   So can I  ask 

you to just  descr ibe who these people are?  

DOCTOR SHAW :    F i rs t  po int  to  make,  just  to  touch back 
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where we began,  is  that  the Global  In i t ia t ive is  a network of  

experts.   So we have some 800 experts g lobal ly ,  and many 

of  the speakers were and are members of  our  network.   

They fo rm the  AGM of  the organisat ion,  and they are 

prominent  people  responding in  a  var ie ty of  capac i t ies to  

the issue of  organised cr ime.   I  wi l l  read th rough them, and 

then I  can a lso touch on why these par t icu lar  count r ies  were  

selected.    

ADV CHASKALSON SC :    Can we do that  in  two stages?  

DOCTOR SHAW :    Okay,  good.  10 

ADV CHASKALSON :    F i rs t ,  ident i fy  who the people  are and 

what  the i r  h is to ry  is ,  what  posi t ions they occupy,  and then 

we wi l l  get  to ,  and obviously,  wh ich  count r ies they come 

f rom and then we wi l l  get  to  the select ion of  those par t icu la r  

count r ies.  

DOCTOR SHAW :    Thanks,  Advocate.   The f i rs t  is  Dr Jürgen 

Stock,  who is  a German law enforcement  leader who was 

Secretary Genera l  o f  In terpol  f rom 2014 to 2024.   He was 

a lso one of  the founding members  of  the Global  In i t ia t ive  

i tse l f .   The second is  Judge Antonio Balsamo f rom I ta ly .   He 20 

is  the president  of  the Tr ibunal  of  Palermo and a  

d ist inguished I ta l ian magist rate wi th a longstanding career  

dedicated to the f ight  against  o rganised cr ime.   He is  an 

impressive man.  

ADV CHASKALSON :    And Palermo is  in  S ic i l y .  
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DOCTOR SHAW :    Correct ,  yes.   Then there is  Antonio 

Nuccio Iovene.   He is  a former I ta l ian senator  and a former  

member of  the Par l iamentary Ant i -Maf ia  Commission,  which 

is  a very important  body which p lays an important  ro le in  

overseeing and responding to organised cr ime in  I ta ly .   

There is  Mr Mart ín  Ver r ie r ,  he  is  the Secretary f rom 

Argent ina.   He is  the Secretary of  State fo r  Drugs and 

Organised Cr ime,  responsib le fo r  coord inat ing nat ional  

s t rategies and po l ic ies a imed at  p revent ing and combat ing 

drug t raf f ick ing,  t ransnat ional  organised cr ime,  and re lated 10 

secur i t y  threats.   So he is  the most  senior  member  of  the 

Argent in ian state responding to organised cr ime.    

 There is  General  Óscar Naranjo Tru j i l lo .   He is  a  

ret i red Colombian Nat ional  Pol ice  General  and indeed the 

former 11 t h  V ice  President  of  Co lombia and he is  widely  

recognised as one of  Lat in  Amer ica 's  most  in f luent ia l  

secur i t y  and in te l l igence leaders.   There was our  own staf f  

member,  Dr  Cec i l ia  Far fán -Méndez,  who is  head of  our  

North Amer ican Observatory and an acknowledged g lobal  

expert  on Mexican organised cr ime.   She is  Mexican 20 

hersel f .  

 Then there is  Marco Antonio V i l leda Sandoval ,  who 

is  the Min ister  o f  In ter io r  of  Guatemala.   I  mysel f  have 

recent ly  v is i ted  Guatemala and they are doing many 

in terest ing th ings.   He is  tak ing a  leadership ro le in  
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responding to organised cr ime and is  a lawyer,  Judge,  

academic,  and pol i t ic ian.   Then,  Mr Wong Wai -k i t ,  who is  

f rom Hong Kong,  China,  and he is  the Assistant  Di rector ,  

Operat ions Branch 1  of  the Independent  Commission  

Against  Cor rupt ion of  Hong Kong,  China.    

 There is  Dr Fabian Zhi l la ,  who is  head of  

In ternat ional  Relat ions,  Transparency,  and Legal  Research 

at  A lbania 's  Specia l  Court  against  Cor rupt ion and Organised 

Cr ime.   He was previously the Chief  o f  Staf f  a t  the Specia l  

Prosecut ion Of f ice against  Corrupt ion and Organised Cr ime.   10 

Final ly ,  Dr  Cr is t ian V ie i ra de Azevedo,  who is  f rom Brazi l .   

He is  a Senior  Specia l  Agent  of  the  Brazi l ian Federal  Pol ice  

wi th more than two decades of  exper ience in  in te l l igence,  

counter -narcot ics,  and t ransnat iona l  organised cr ime.   He is  

current ly  serv ing  as Undersecretary for  In te l l igence and 

Integrat ion at  the  Secretar ia t  o f  Just ice and Publ ic  Secur i ty  

in  a Brazi l ian state.  

ADV CHASKALSON :    And now,  can you expla in why you 

selected experts  f rom those count r ies?  What  was the  

organis ing pr inc ip le in  that  regard?  20 

DOCTOR SHAW :    What  we wanted to achieve,  I  th ink,  was 

three th ings.   F i rs t ,  to  se lect  count r ies wi th s igni f icant  

problems of  o rganised cr ime,  and that  appl ies in  most  of  

these cases.  

ADV CHASKALSON :    Sorry,  maybe for  convenience,  I  
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should . . . [ in te rvenes]  

ADV CHASKALSON SC :    I  wi l l  read the l i s t .  

ADV CHASKALSON SC :    No,  no,  do not  read the l is t .   I f  I  

can just  refer  the  Commissioners to  page 42 of  the  report  

i tse l f ,  which actual ly  addresses th is  quest ion.   I  do not  need 

you to be bound by page 42,  but  i f  you can ta lk  to  the issue,  

and then the Commissioners  can annotate  at  the  point  

where the report  addresses i t .  

DOCTOR SHAW :    I  wi l l  re fer  to  those d i rect ly .   F i rs t ,  each 

jur isd ict ion had exper ienced organised cr iminal  in f i l t ra t ion 10 

of  i ts  cr iminal  just ice inst i tu t ions,  so the very mandate of  

th is  Commission.   Secondly,  we wanted g lobal  coverage,  

and so wi th comparable count r ies.   There  is  a 

preponderance of  Lat in  Amer ican count r ies precise ly 

because of  the problems of  Lat in  Amer ica  and i ts  l ink to  

organised cr ime,  but  we a lso have count r ies in  Western 

Europe,  I ta ly  wi th  i ts  long st ruggle  against  the maf ia ,  East  

Asia,  the Western Balkans.   A lbania is  a very important  

case study,  and so we inc luded those.    

 Then we t r ied to  se lect  count r ies  where not  only  20 

had there been a  problem of  in f i l t ra t ion,  but  that  there had 

been extensive responses f rom a pol icy perspect ive to that  

in f i l t ra t ion.   I  have to say,  not  a l l  o f  i t  succeeded,  and we 

were not  looking necessar i ly  for  success stor ies.   We were 

looking fo r  people to  te l l  the  stor ies of  the i r  po l i cy  
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chal lenges.    

ADV CHASKALSON SC :    Thank you.   Now…  

ADV BALOYI SC :    None of  these count r ies are in  Af r i ca.   

Is  i t  because you have not  ident i f ied these levels of  

penet rat ions in  A f r ica,  or  that  they have not  implemented 

measures?  Is  there a reason,  maybe I  should ask neat ly ,  is  

there a reason that  there is  not  an Af r ican count ry  in  th is  

group? 

DOCTOR SHAW :    I t  is  a  very good quest ion .   Not  

speci f ica l l y .   The other  two Af r ican count r ies where there 10 

have both been measures and there is  penet rat ion is  Kenya 

and Niger ia ,  but  not  to  the same extent  that  we are ta lk ing 

of .   I  o f ten say that  Lat in  Amer ican count r ies provide the  

best  model  for  South Af r ica.   We have a compar ison wi th  

Colombia.   Why is  that?  S imi lar  populat ion s ize,  but  a lso 

h igh levels of  inequal i t y  and par t i cu lar  changes to the 

nature of  the state.   So that  i s  why we selec ted the  

count r ies.  

ADV CHASKALSON :    Now,  there  is  considerable deta i l  in  

the report ,  and I  do not  want  us to  get  in to that  deta i l .   But  I  20 

would l i ke us to  deal  wi th  the seven pr inc ip les that  you drew 

out  of  th is  p rocess that  you have recorded f rom page 13 

onwards.   And maybe f rom t ime to t ime,  i f  you want  to  

i l lust rate wi th reference to speci f ic  examples,  p lease feel  

f ree to do so.   I f  you want  me to point  you to par t i cu lar  
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pages in  the report  where the topic  that  you are addressing 

is  a lso due s i te ,  I  broadly know my way around the report .  

DOCTOR SHAW :    Thank you,  Advocate Chaskalson.   

Pr inc ip le one,  Commissioners,  is  that  c r iminal  o rganisat ions 

are res i l ient  to  laws and measures that  d is regard thei r  

co l lect ive character  and cont inu i ty .   So that  is  the heading 

just  above paragraph 32.   And to  make the point  that  the  

Uni ted Nat ions Convent ion Against  Transnat ional  Organised 

Cr ime has long s ince the ear ly  2000s establ ished a 

benchmark against  which domest ic  leg is la t ion fo r  so -cal led 10 

par t ic ipat ion of fences,  so that  is  o f fences as a member of  a  

cr iminal  g roup,  are at tached to  

 .   The important  point  about  the lessons that  was 

drawn f rom the count r ies,  and I  wi l l  ment ion  just  two 

examples,  is  tha t  count r ies badly af fected by organised 

cr ime have gone one step fur ther  in  a way that  South Af r ica  

has not .   And so,  for  example,  paragraph 34 near the end,  

I ta l ian Courts have extended l iab i l i ty  to  an outs ider  who is  

not  a member of  the associat ion.   So genera l l y  th is  idea of  

POCA, racketeer ing law,  being a par t ic ipant  in  a cr iminal  20 

group,  in  the case of  I ta ly ,  that  i s  extended to somebody 

who is  not  a member,  but  who consciously makes a  

cont r ibut ion that  mater ia l ly  preserves or  s t rengthens i t .    

 And of  course,  that  i s  at tempted to broaden the  

ambi t  o f  an exist ing ru le to  encompass publ ic  of f ic ia ls ,  the 
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subject  of  your  Commission,  or  business in termediar ies.   

Brazi l ,  very recent ly  in  March 2006,  a lso goes beyond the 

min imum part i c ipat ion of fence.   And that  was,  i t  is  perhaps 

too much deta i l ,  but  i t  i s  important  to  note that  i t  was 

enacted in  response to the growth  of  pol ice - led mi l i t ias,  so 

d i rect  penet rat ion  of  the state,  who had ter r i to r ia l  cr iminal  

cont ro l  and had both serv ing and fo rmer pol ice of f icers.    

 And the statute cr iminal ises jo in ing,  p romot ing,  or  

support ing u l t ra -v io lent  organisat ions,  as descr ibed,  that  

use v io lence or  ser ious th reats to  cont ro l  a  ter r i tory,  e t  10 

cetera,  et  cetera.   But  the of fences are c lassi f ied as 

par t icu lar ly  ser ious and are ine l ig ib le for  amnesty,  pardon,  

bai l ,  paro le.   And the penal ty  increases by two -th i rds to  

double where a publ ic  of f i c ia l  par t ic ipates.    

 Now,  I  do  not  know whether  tha t  passes South  

Af r ican const i tu t ional  muster ,  but  the genera l  po int  is  that  in  

leg is la t ion,  more ser ious cr imes are leg is la ted for  to  up the  

ante against  organised cr ime.   In  addi t ion,  and I  wi l l  use  

another  I ta l ian example,  which I  th ink is  important ,  I ta ly ,  for  

30 years,  has mainta ined a regime where rest r ic t ions can 20 

be p laced on pr isoners,  main ly maf ia  bosses,  so that  they 

do not  d i rect  o rganised cr iminal  act iv i ty  f rom pr ison and 

that  i s  jud ic ia l l y  rev iewable and as I  have said,  i t  has been 

enforced fo r  more  than three decades.    

 In  each of  these cases,  i t  is  tak ing  the par t i c ipat ion  
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o f fence one step more.   And as we wi l l  see in  our  

recommendat ions,  I  th ink there is  an argument  for  a s imi lar  

approach here.  

ADV CHASKALSON :    Can I  ask you,  you have addressed 

in  paragraph 36,  Hong Kong's,  Hong Kong China 's regime of  

essent ia l l y  unexpla ined weal th or…  

DOCTOR SHAW :    Yes.  

ADV CHASKALSON SC :    Unexpla ined weal th o f fences,  

which are a lso,  as I  understand i t ,  o f fences that  are 

targeted essent ia l ly  at  people who cannot  expla in the i r  10 

assets and income f rom legi t imate sources,  and so are  

presumed to have der ived those assets and incomes f rom 

i l leg i t imate sources.  

DOCTOR SHAW :    Hong Kong China is  a very in terest ing 

example.   The ord inance stems f rom the 1970s,  where there  

was very st rong t r iad penet rat ion of  the pol ice.   So as a 

resul t ,  an ord inance was passed.   And indeed,  wi th  your 

permission,  Advocate Chaskalson,  I  wi l l  just  read the  

bot tom hal f  o f  paragraph 36.    

“Sect ion 10 of  the ord inance makes i t  an  20 

of fence fo r  a prescr ibed of f icer  to  cont ro l  

resources or  mainta in a standard of  l iv ing  

d isproport ionate  to of f ic ia l  earn ings.   

Unless the of f icer  p rovides a sat is factory  

explanat ion,  the  prosecut ion must  f i rs t  
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prove the object ive d ispar i ty  beyond 

reasonable doubt .   The of f i cer  then bears  

the burden of  provid ing the explanat ion on 

balance of  probabi l i t ies.   The of fence 

a l lows the state  to  prosecute a  cor rupt  

of f icer  who accumulated weal th fa r  beyond 

what  h is  sa lary  could support  wi thout  

t rac ing a speci f ic  br ibe to a speci f i c  

decis ion. ”  

ADV KHUMALO SC :    You do not  need to prove tha t  he was 10 

br ibed or  received money f rom an i l leg i t imate source.   I t  is  

enough that  h is  weal th far  exceeds h is income.  

DOCTOR SHAW :    And the onus,  Commissioner,  i s  on h im 

to prove the d ispar i ty .  

ADV CHASKALSON :    I f  I  can come in here,  my sense of  

our  const i tu t ional  regime is  what  would not  pass 

const i tu t ional  muster  is  a reverse onus of  that  sor t .   But  an 

evident iary burden to d ischarge a,  wel l ,  to  d ischarge a  

burden enough to refute a beyond reasonable  doubt  

conclusion would  pass const i tu t ional  muster  here.   So you 20 

could have a regime in  th is  count ry,  as I  understand i t ,  

where i t  would,  the system would operate l i ke sect ion 10 of  

the ord inance in  Hong Kong.   But  the evident iary burden 

that  rested on the of f icer  to  expla in the weal th was not  a 

fu l l  reverse onus.   I t  was just  a  burden to present  suf f ic ient  
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ev idence to show that  there is  a reasonable possib i l i t y .  

ADV KHUMALO SC :    How does i t  work wi th  l i festy le  

audi ts?  I  am assuming that  when they do l i festy le  audi ts  of  

genera ls wi th in SAPS or  another  law enforcement  agency,  

you declare,  and i f  you declare 10 Ferrar is ,  i t  ra ises 

suspic ion.   Then what  happens wi th that?  Or do they leave 

i t  a t  a  declarat ion  and there is  no fo l low -up? 

ADV CHASKALSON :    Wel l ,  i t  is  in  fact  a  speci f i c  device on 

which we are hop ing to lead separate targeted evidence,  as  

i t  were,  speci f ic  ev idence on how these regimes operate 10 

across the wor ld.   But  one way in  which they do,  and in  

fact ,  we wi l l  get  to  them indi rect ly  when we d iscuss another  

one of  those pr inc ip les,  which is  how do you essent ia l l y  

c lean up an inst i tu t ion that  has been penet rated by  

organised cr ime on a systemic basis?  Because there are a 

whole lo t  o f  examples there that  Dr  Shaw wi l l  come to.    

 But  one mechanism that  has been used there is  the  

sor t  o f  l i festy le  audi ts  coupled wi th obl igat ions to expla in,  

an opportuni ty  to  expla in,  an oppor tuni ty  to  ret i re ,  and then 

an in terrogat ion of  the explanat ion against  the ob ject  of  20 

facts.   But  i t  is  not ,  we wi l l  get  to  the non -cr iminal  example,  

the c leansing of  the inst i tu t ion example wi th Dr Shaw.   The 

cr iminal  regime is  one that  I  would probably  ask the 

Commission to wai t  for ,  because there wi l l  be other  

wi tnesses who have surveyed the ent i re  in ternat ional  wor ld 
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on th is  type of  leg is la t ion and can put  forward the var ious 

range of  possib i l i t ies in  that  regard.  

DOCTOR SHAW :    Should I  go to pr inc ip le two?  

ADV CHASKALSON SC :    I  th ink pr inc ip le two would be 

good.    

DOCTOR SHAW :    Thanks,  Advocate.   Pr inc ip le two,  

Commissioners.   In f i l t ra t ion,  so that  is  just  above paragraph 

38.   In f i l t ra t ion may leave a publ ic  inst i tu t ion fo rmal ly  in tact  

but  incapable of  se l f -cor rect ing and restor ing in tegr i t y .   I  

wi l l  read the f i rs t  l ines very quick ly.    10 

“An inst i tu t ion  may be formal l y  

independent  in  terms of  leg is la t ion but  

nevertheless unable to  detect ,  p revent ,  o r  

root  out  corrupt ion and misconduct  wi th in  

i ts  ranks and the capaci ty  of  an ins t i tu t ion  

to se l f - rev iew…”  

I  th ink important  in  the South Af r ican context ;  

“…may fa i l  when the of f ic ia ls  managing 

compla ints or  invest igat ions are  

themselves compromised and i t  may a lso  20 

fa i l  when of f ice  bearers in  other  

inst i tu t ions or  b ranches of  government  

have power over  i ts  appointments or  

funding and exerc ises them to f rust rate or  

impede correct ive  act ion. ”  
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The examples tha t  I  wi l l  br ie f ly  refer  to  is  again Hong Kong,  

China.   That  is  the establ ishment  i tse l f  o f  the Independent  

Commission Aga inst  Corrupt ion targeted outs ide  of  the 

pol ice.   So th is  i s  independent  of  the pol ice but  target ing  

syndicated pol ice cor rupt ion and the penet ra t ion of  

organised cr ime in to the  pol ice.   And then the example of  

A lbania which is  important  and i f  I  may l ink the d iscussion 

on A lbania back to the index.    

 Under the regime that  i s  out l ined here,  A lbania has 

improved in  the index,  one of  the  few count r ies to  do so.   10 

And Albania is  a  count ry I  know and have v is i ted many 

t imes.   Ord inary pol ice prosecutors  and Cour ts had 

repeatedly fa i led because they were cor rupted or  

penet rated to deal  wi th  pol i t i ca l  corrupt ion and organised 

cr ime and organised cr ime was par t i cu lar ly  ser ious.   And 

what  was establ ished in  2016 was a specia l  s t ructure  

against  corrupt ion  and organised cr ime,  SPAC.   

 And the const i tu t ion,  a point  we wi l l  come to la ter ,  

was amended to provide fo r  a super major i t y  to  pro tect  that  

inst i tu t ion.   And the of f i ce separated,  wel l ,  I  wi l l  s impl i f y  i t  20 

because the data  or  the explanat ion is  here,  h igh level  o f  

independence,  funded and able to  operate to  chal lenge both  

pol i t i ca l  and the in ter twin ing of  c r iminal  in terests which was 

a key issue in  the  count ry.   Pr inc ip le three . . . [ in tervenes]  

ADV CHASKALSON :    Before we get  to  pr inc ip le three,  I  
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want  to  ra ise one issue that  I  have both wi th A lbania and 

the Hong Kong example and to a lesser  degree wi th 

Guatemala,  a l though i t  does not  feature here.   Both ICAC 

and SPAC, in  some respects,  were inst i tu t ions imposed 

f rom the outs ide.    

DOCTOR SHAW :    Yes.  

ADV CHASKALSON SC :    So in  1974,  Hong Kong was a  

Br i t ish co lony and SPAC was essent ia l l y  an ins t i tu t ion  

created and then staf fed by people brought  in  f rom the 

imper ia l  power.   In  A lbania,  SPAC was essent ia l ly ,  as I  10 

understand i t ,  a  condi t ion for  admission of  A lbania in to the  

EU.   And so in  bo th of  these s i tuat ions,  you had an external  

power that  was essent ia l l y  coming in  and per forming the 

independent  funct ion or  superv is ing the independent  

funct ion.   That  i s  obviously not  something that  we can 

enter ta in in  th is  count ry.   Do you th ink i t  would be possib le 

to  reproduce something a long those l ines on a basis that  

comes f rom wi th in  the count ry as opposed to f rom wi thout?  

DOCTOR SHAW :    I t  is  a  very good point .   I  cannot  answer 

the quest ion.   F rom my own exper ience of  A lbania,  i t  is  20 

very,  very c lear  that  external  p ressure was the  cr i t ica l  

factor .   But  i f  I  can add to that  there was enormous and is  

enormous publ ic  support .   The external  pressure par t ly  

focused on the pol i t i ca l  e l i te .   In  the context  of  South  

Af r ica,  I  th ink in  the context  of  our  democracy,  i f  there is  
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enough publ ic  pressure,  because there is  of ten two points  

of  res istance to an independent  ant i -o rganised cr ime body 

wi th powers that  are very in t rus ive and protected in  the  

Const i tu t ion.  

 The f i rs t  i s  in  current  law enforcement  inst i tu t ions 

who see th is  as an imposi t ion on what  they are doing.   And 

the second is ,  o f  course,  in ,  le t  us say,  the wider  pol i t i ca l  

c lass who may feel  threatened by an inst i tu t ion they may 

not  be able to  cont ro l .   I f  there is  enough pol i t ica l  p ressure 

and consensus,  I  th ink i t  might  be possib le to  achieve 10 

something a long these l ines in  South Af r ica.   And indeed,  I  

v iew th is  Commission as a watershed moment  in  the 

d iscussion about  the changing law enforcement  st ructures 

or  the law enforcement  archi tecture that  we may need to  

conf ront  the level  o f  the chal lenge that  I  out l ined ear l ier .    

ADV CHASKALSON SC :    Thank you.   I f  you could go on to  

pr inc ip le three.  

DOCTOR SHAW :    Pr inc ip le three,  just  above paragraph 41,  

is  cr iminal  in f i l t ra t ion may consol idate separate instances of  

inst i tu t ional  misconduct  in to a pat tern organised around the 20 

advancement  of  common cr iminal  in terests.   We have 

a l ready made the  point ,  and I  wi l l  re turn to  something I  sa id 

ear l ie r ,  that  c r iminal  in f i l t ra t ion produces a pat tern which is  

d is t inct  f rom opportunist i c  cor rupt ion where a cr imina l  group 

br ings unre lent ing pressure to bear on an inst i tu t ion.   The 
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conduct  of  o f f i c ia ls ,  the experts concluded in  d i f ferent  par ts  

of  that  inst i tu t ion,  tend to a l ign.  

 I  want  to  return to  the issue or  the example I  had 

about  a pol ice stat ion cor rupt ion in  South Af r ica.   That  is  

not  separate,  in  my v iew,  f rom an ecosystem of  more senior  

penet rat ion  of  the pol ice agency.   And that  ecosystem of  

corrupt ion is  se l f - re inforc ing,  even i f  people who are  

corrupted in  the process of  penet rat ion do not  know each 

other .   And so there is  an ecosystem that  consol idates i tse l f  

around the inst i tu t ion.  10 

ADV BALOYI SC :    Know each other  as in  work together  or  

knowing about  the other  one that  is  corrupt?  

DOCTOR SHAW :    I  can use an example.   We,  in  the last  

week,  I  have been doing in terv iews around the Cocaine 

economy in and around Johannesburg and Pretor ia .   The 

same story emerges of  pol i ce vans col lect ing money so that  

c lubs can stay open or  receiv ing  payof fs  f rom local  drug 

dealers.   That  may be the local  sergeant  unconnected f rom 

more senior  protect ion systems for  Cocaine t raf f i ck ing.   But  

they both form an ecosystem of  penet rat ion which makes 20 

the system work.    

 The sergeant  in  the van has no idea of  the  

act iv i t ies of  the General ,  a l though there are rumours.   The 

cr iminal  network,  the local  dealers know of  the sergeant  but  

do not  necessar i l y  know of  the pro tect ive in f luence of  more  
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senior  level  operat ives.   But  in  our  way of  th ink ing,  both  

s ides of  that  ecosystem re inforce each other .   We turn here,  

Commissioner Khumalo,  I  th ink to  your ear l ie r  quest ion 

around,  again,  the example of  A lbania of ,  le t  us ca l l  i t  in 

inver ted commas,  the c leaning process.  

 And the 2006 reform,  Advocate Chaskalson 's  

hundred percent  r ight  in  that ,  o f  course,  there is  external  

pressure.   I t  is  a  t ransi t ional  reassessment  of  every serv ing 

Judge and prosecutor  whose assets,  p rofessional  records,  

and cr iminal  associat ions had never been credib ly  10 

scrut in ised.   And they underwent  a one -of f  assessment  by  

an independent  qual i f i cat ion Commission.   So very dramat ic  

in tervent ion.   That  was la ter  extended to the pol ice.   But  the  

real i ty  was that  i t  was chal lenging to do the whole pol ice.   I t  

is  a  very in t rus ive  and long - term process.    

 The real i t y  i s  that  i t  was conducted by an 

independent  body.   And what  the l i terature and,  of  course,  

the experts agree,  say is  that  the independence of  that  body 

and how i t  is  appointed and the degree to which i t  is  t rusted 

by the wider  publ ic  is  c rucia l  to  the success of  the 20 

assessment  of  po l ice  and cr iminal  just ice of f i c ia ls .   We do 

use the example  of  Mexico here because that  i s  a recent  

case,  2025.   So i t  is  new,  a b i t  too ear ly  to  assess.   I t  is  a  

uni f ied in tegr i ty  f ramework speci f ica l l y  designed to  d is rupt  

car te l  in f i l t ra t ion and st rengthen ve t t ing.   I t  is  a  new general  
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law and that  establ ishes a common cer t i f i cat ion f ramework 

to pol i ce of f icers,  p rosecutors,  forensic staf f ,  pr ison 

of f ic ia ls .  

 And to obta in the cer t i f icat ion,  of f ic ia ls  must  pass a  

competence assessment  and a  separate conf idence cont ro l  

evaluat ion.   Now,  there is  a fa i r  amount  of  deta i l  in  

paragraph 44,  but  the s imple  point  is  that  i t  is  an  

independent  p rocess of  rev iewing inst i tu t ions which are  

seen to have wide levels of  cr iminal  penet rat ion.   There is  a  

th i rd example here.   I  wi l l  touch only on i t  and that  is  10 

Colombia.   In  the case of  a par t i cu lar  in f i l t ra t ion of  a  

par t icu lar  in te l l igence and secur i ty  out f i t ,  the funct ions of  

that  out f i t  were  d ist r ibuted to  others.   So i t  was a 

weakening of  that  inst i tu t ion because of  the level  o f  cr iminal  

penet rat ion is  the  pr inc ipal  po int .    

 In  each case,  these in tervent ions are a imed to  

break that  ecosystem,  which I  descr ibed,  I  t r ied to descr ibe 

ear l ie r ,  beginning  at  senior  levels,  but  a lso in  some cases 

going to more jun ior  levels.   Advocate Chaskalson,  wi th  

your permission,  pr inc ip le four .  20 

ADV CHASKALSON SC :    Certa in ly .  

DOCTOR SHAW :    Important  pr inc ip le,  I  th ink,  in  the 

context  of  South  Af r ica is  that  the d iv is ion of  in te l l igence 

between state agencies f ragments  the state 's  knowledge of  

organised cr ime,  but  concent rat ing  that  in format ion  in  one 
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inst i tu t ion magni f ies the damage caused by in f i l t ra t ion.   So 

i f  you can capture one organisat ion,  one in te l l igence 

organisat ion,  deal ing wi th in te l l igence ta rgeted at  organised 

cr ime,  you capture a par t icu lar ly  important  par t  o f  the state.   

I f  you have d i f fe rent  inst i tu t ions,  i t  is  harder  to  capture.  

 To some degree,  they may watch  each other ,  but  

then you have a  f ragmentat ion and compet i t ion.   And so 

there is ,  I  th ink i f  you see i t  as a  spect rum,  th is  was the  

conclusion of  the experts.   So the measures that  have been 

adopted by count r ies seek under th is  pr inc ip le to  overcome 10 

f ragmentat ion wi thout  recreat ing vulnerabi l i ty .   That  is  the 

pol icy point  to  h ighl ight  and is  out l ined in  paragraph 46.   

There is  a deta i led set  of  paragraphs around I ta ly  and,  

Advocate Chaska lson,  I  wi l l  go very,  very br ie f ly  through 

them.   

 The point  is  in  the context  of  I ta ly  that  before 1991,  

prosecutors invest igat ing the maf ia  in  d i f ferent  p laces were  

not  l inked up.   Essent ia l ly ,  what  the I ta l ian state  

establ ished was an abi l i ty  to  main ta in the independence of  

prosecutors invest igat ing the  maf ia  whi le  creat ing  20 

cent ra l i sed systems of  in format ion to avoid f ragmentat ion 

and a lso to moni tor  whether  cases were being stopped 

because of  in f i l t ra t ion.   So achiev ing th is  balance.   And a  

decree in  the ear ly  1990s,  the ear ly  1990s are a  cr i t i ca l  

per iod af te r  the  murder of  two prominent  invest igat ing 
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magist rates by the maf ia  a lso establ ished the Nat ional  Ant i -

Maf ia  Di rectorate headed by the  Nat ional  Ant i -Maf ia  

Prosecutor .    

 And the Ant i -Maf ia  Invest igat ing Di rectorate is  a  

pol ice body which  loans out  pol i ce of f icers and invest igators 

to  prosecutors who are doing the invest igat ion.   I t  is  a  very,  

very compl icated system but  the method in  the system is  to  

prevent  capture  and enable a  dynamic response to  

organised cr ime and that  is  set  ou t  in  the paragraphs up to 

249.   We a lso use the example of  Colombia.   Again,  I  do not  10 

want  to  go in to deta i l  but  essent ia l ly  one organisat ion was 

captured or  seemed to be captured.  

 A new c iv i l ian body was establ ished,  the Nat ional  

In te l l igence Di rectorate,  which was author ised to  present  

only st rategic  in te l l igence and counter in te l l igence 

concern ing th reats re lated to organised cr ime.   And that  

body has no jud ic ia l  po l ice but  created a speci f ic  body to  

provide the st rategic f rame and target ing mechan ism to 

respond to Colombia 's  very ser ious problem of  organised 

cr ime.   Advocate Chaskalson,  wi th  your permission pr inc ip le  20 

f ive.    

 Pr inc ip le f i ve,  in f i l t ra t ion may make compl iance wi th  

law and publ ic  duty pr ivate ly i r ra t ional .   And the point  is  

that  a c r iminal  organisat ion that  has in f i l t ra ted an inst i tu t ion  

can in f l i c t  ser ious harm on wi tnesses,  invest igators,  
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prosecutors and the l i ke.   Who of  course act ,  we may not  be 

happy about  i t ,  but  act  rat iona l ly  in  the sense of  the 

incent ives under which they may face threats or  the l ike to  

themselves and thei r  fami l ies.   And i f  the state  cannot  

adequate ly protect  people then that  those act ions are not  

i r ra t ional ,  the pr inc ip le says.  

 So the measures under th is  pr inc ip le seek to  

correct  that  imbalance,  so that  uphold ing the law and 

protect ing the administ rat ion of  just ice becomes a rat ional  

choice for  those at  r i sk,  not  the i r  legal  or  moral  duty.   So i t  10 

is  changing essent ia l l y  the incent ive st ructure.   I  wi l l  g ive  

two quick examples.   The f i rs t  is  in  paragraph 52 i t  is  the  

statutory protect ion programme for  co l laborators against  the  

maf ia .    

 I  wi l l  not  go in to deta i l  but  i t  provides a  

comprehensive approach not  only to  manage what  are 

termed col labora tors but  a lso s tate of f ic ia ls  who are  

threatened.   A more recent  law f rom Brazi l ,  which is  

in terest ing precise ly because of  the threat  against  Judges,  

the law author ises a Judge pres id ing over  a proceeding 20 

involv ing organised cr ime to convene a panel  of  three 

Judges for  the purpose of  g rant ing speci f ic  orders and each 

Judge 's s ignature  appears on the publ ished vers ion  of  the 

decis ion a l though the ident i ty  of  any d issent ing opin ion is  

not  d isc losed.  
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 So the measure  is  of  course to mask people 's  

act ions so that  they feel  more protected f rom the very  

in t rus ive and v io lent  in te rvent ion o f  organised cr ime.   I  wi l l  

move to pr inc ip le  s ix .   An ant i -o rganised cr ime inst i tu t ion 

that  lacks st ruc tura l  independence is  l iab le to  fu ture  

d issolut ion or  d isbandment  th rough the exerc ise o f  lawfu l  

powers by cor rupt  or  compromised of f ic ia ls  and the two 

examples I  wi l l  touch on only  br ie f l y ,  I  have a l ready 

ident i f ied A lbania  SPAC but  just  to  say that  SPAC has a 

h igh level  o f  independence and any process to d issolve 10 

SPAC requi res a  two-th i rds major i ty  of  a l l  members of  the 

assembly of  the  leg is la ture as wel l  as a publ ic  hear ing  

before the A lbanian Const i tu t ional  Court .    

 The point  i s  because of  the very h igh level  o f  

organised cr ime in  th is  par t i cu lar  jur isd ict ion the body 

created to respond to i t  is  separated and protected f rom 

both pol i t i ca l  and cr iminal  in f luence inc luding whether  there 

is  c r iminal  in f luence wi th in the leg is la ture.   The case of  

Guatemala is  more mixed.   Guatemala wi th i ts  long 

chal lenges of  organised cr ime opted for  a jo in t  Commission  20 

i t  is  the Internat ional  Commission  Against  Impuni ty ,  a  l i t t le  

b i t  as Advocate Chaskalson was ment ion ing ear l ie r ,  th is 

was a UN Commission which was both a  nat ional  and a UN 

body def ined to  or  created to respond to the issue of  

organised cr ime.    
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 The UN Secretary  General  appointed the  

Commissioner and indeed th is  ran,  i ts  mandate was 

renewed f ive t imes unt i l  in  August  2018 the government  

announced that  i t  would not  seek a fur ther  renewal .   

Pol i t ica l  p ressure  local ly  became too much and a couple of  

years ago in  September 2019 SESIC was d issolved.   Last  

pr inc ip le,  in f i l t ra t ion may remain concealed when no 

independent  overs ight  body examines the state 's  response 

as a whole.  

 And the point  here is  that  i f  there is  no inst i tu t ion  10 

which has a mandate to rev iew the formulat ion and 

implementat ion of  o rganised cr ime and ant i -corrupt ion  

pol icy across a l l  cr iminal  just ice bodies,  then gaps,  fa i lures 

and cr iminal  in f luence in  d i f ferent  par ts of  a  f ragmented 

system can be ident i f ied too la te or  not  at  a l l .   I  th ink that  is  

a lso per t inent  to  the South Af r ican example.   There  is  two 

examples again and I  apologise for  drawing on I ta ly  but  just  

because of  I ta ly 's  long f ights  against  the maf ia  the  

examples are par t icu lar ly  re levant .    

 I ta ly  has a par l iamentary  ant i -maf ia  Commission,  i t  20 

was establ ished not  so long ago in  2023,  i t  i s  a  b icameral  

so drawing f rom deput ies f rom two houses,  i t  has 50 

members,  i t  has a lo t  o f  power to  compel  wi tnesses,  order  

the product ion of  conf ident ia l  documents,  i t  does not  d i rect  

cr iminal  invest igat ions or  p rosecut ions,  but  i t  p rovides a 
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g lobal  overs ight  of  the state 's  abi l i t y  and capaci ty  and 

indeed progress to respond to the issue of  organised cr ime 

and there is  something s imi la r ,  not  a leg is la t i ve body,  but  in  

Brazi l  a  nat ional  Counci l  for  Publ ic  Secur i ty  And Socia l  

Defence.  

 I t  has both advisory and overs ight  funct ions but  i t  

has th is  umbrel la  funct ion which experts and others have 

pointed to as important  to  guide  the pol icy response to 

organised cr ime and by impl icat ion the penet rat ion  of  the 

state.    10 

ADV CHASKALSON :    So those are the seven pr inc ip les  

and we move now to your  sense of  what  the  impl icat ions of  

a l l  o f  th is  is  for  South Af r ica,  and i t  is  what  you address 

f rom page 22 onwards.   And maybe you can take us l i tera l l y  

paragraph by paragraph through your conclusions in  th is  

regard before we get  to  the sect ion f rom sect ion 25 where  

you have very speci f ic  recommendat ions to make.   So 

paragraph 60,  you are ta lk ing about  the absence in  South 

Af r ica of  any independent  specia l is t  ant i -corrupt ion and 

organised cr ime body.  20 

DOCTOR SHAW :    Cor rect .   On my assessment ,  g iven the  

ser iousness of  the problem,  which I  out l ined ear l ier ,  and the 

impact  and harms on the const i tu t ional  democracy,  i t  is  a  

ser ious lacuna that  there is  not  a  complete ly independent  

const i tu t ional ly  p rotected body responding to organised 
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cr ime and indeed cr iminal  protec t ion.   I  do not  need to 

repeat  for  the Commissioners,  bu t  the paragraph out l ines 

the hawks are located wi th in the  SAPS,  IDAC is  located 

wi th in the NPA,  IPID is  ment ioned in  the const i tu t ion,  so i t  

is  a  s l ight ly  h igher level  o f  p rotect ion,  but  i t  is  not  a so -

cal led chapter  9 organisat ion.  

 So that  is  the,  that  I  th ink is  the f i rs t  po int  to  make.   

In  that  paragraph 2,  i s  at  the bot tom,  the issue that  a l l  

count r ies that  were considered in  the expert  d iscussion is  

the real i ty  that  there needs to be ways in  which in ter -10 

agency cooperat ion can be leg is la ted fo r .   I t  is  c lear  which  

cases are invest igated where,  and there is  a lso work to  do,  

I  th ink,  in  the context  of  South Af r ica in  th is  a rea.    

ADV KHUMALO SC :    Dr  Shaw,  even i f  we had an 

independent  spec ia l is t  ant i -corrupt ion uni t ,  that  would not  

necessar i ly  mean that  i t  could  not  be vulnerable to  

in f i l t ra t ion by organised cr ime,  because you could have an 

independent  cr ime-f ight ing uni t ,  but  i t  could st i l l  i tse l f  be 

in f i l t ra ted.  

DOCTOR SHAW :    Commissioner Khumalo,  you are hundred 20 

percent  cor rect .   I  th ink the pol icy  prescr ip t  o r  response is  

to  reduce the  vulnerabi l i ty  by a l lowing greater  

independence to  prevent  pol i t ica l  or  cr iminal  coal i t ions 

undermin ing  or  enter ing the organisat ion.   I  am af ra id in  my 

exper ience in  work ing in  th is  a rea fo r  a long t ime,  and 
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wi thout  sounding cynica l ,  i t  is  impossib le a lways to  prevent  

in f i l t ra t ion.    

 But  a body wi th an adequate governance 

mechanism,  so a board,  for  example,  a leader or  leadership 

appointed in  a publ ic  process wi th h igh levels  of  scrut iny,  

h igh levels of  in tegr i ty ,  h igh levels of  sk i l l ,  a  mechanism 

also to check on the in tegr i ty  o f  the organisat ion in  an 

ongoing way . . . [ in tervenes]  

ADV KHUMALO SC :    In  an independent  way.  

DOCTOR SHAW :    Independent ly ,  yes,  holds much bet te r  10 

prospects fo r  ef fect ive ly target ing organised cr ime.   

Important ly ,  too,  there is  no pressure in  th is  a rrangement ,  

and I  th ink th is  i s  the crucia l  po int ,  to  invest igate one case 

but  not  another .   And so the organisat ion  in  quest ion  is  held  

to  account  by e i ther  an overs ight  board or  by Par l iament  or  

both for  achieving the object ives that  i t  sets out ,  and the 

secur i t y  of  tenure  for  i ts  s taf f ing.    

 That  does not  mean that  i t  is  per fect ,  but  i t  is  the  

best  model  in  the context  where in f i l t ra t ion is  a very real  

threat .   And I  th ink the  A lbania  model ,  i t  has i ts  own 20 

problems,  suggests that  some success can be achieved in  

th is  d i rect ion.   I f  I  can a lso add that  as I  understand 

Chapter  9 of  the Const i tu t ion,  i t  is  designed for  inst i tu t ions 

which protect  democrat ic  processes and the democrat ic  

pol i t y .   My argument  here is  that  in  the  context  of  o rganised 
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cr ime,  which I  hope I  have made the argument  is  a very  

ser ious th reat  to  our  const i tu t ional  order ,  that  is  where th is  

response belongs.  

ADV BALOYI SC :    Would you not  add e lements  a lso of  

remunerat ion,  benef i t s  and resources,  too ls of  t rade?  

DOCTOR SHAW :    Yes.  

ADV BALOYI SC :    Because cer ta in ly  f rom what  we have 

seen before,  you f ind maybe quest ions about  remunerat ions 

that  make people vu lnerable to  those k ind of  external  

in f luences.   How high would you ra te that?  10 

DOCTOR SHAW :    Commissioner Baloyi ,  i f  I  understand the 

quest ion,  I  th ink  a body which is  establ ished separate ly,  

and th is  is  common in d i f ferent  jur isd ict ions around the  

wor ld,  has the capaci ty  to  pay more,  to  at t ract  h igher levels 

of  sk i l l s ,  to  br ing in  people f rom the pr ivate sector  who want  

to  go there because i t  looks good on thei r  CV,  fo r  example,  

and so  that  is  just  one component  which is  a preventat ive 

ent i t y  or  a preventat ive response fo r  cr iminal  penet ra t ion.    

 I t  does not  mean that  wel l -pa id people,  I  do not  

want  to  make speci f i c  reference,  but  Generals wi th in the  20 

SAPS are not  vu lnerable to  in f i l t ra t ion,  so there  is  not  

necessar i ly  a d i rect  corre lat ion between what  you are paid  

and what  you may want  to  get  external ly .   But  at  least  in  a 

body wi th ongoing systems of  in tegr i ty ,  maintenance wi th  

wel l -pa id sk i l l s  and h igh morale,  the chances are  much,  
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much lower.  

ADV CHASKALSON SC :    The second point  that  you make 

re lates to essent ia l ly  the re -vet t ing  or  the reassessment  of  

incumbents,  i t  is  paragraph 61.  

DOCTOR SHAW :    I  th ink the point  here is  that  the current  

programmes in  South Af r ica are nowhere near as s t rong as 

the comparat ive models,  so i t  i s  l i s ted here in  61,  the  SAPS 

and NPA programmes apply to  se lected senior  or  h igh -r isk  

of f ic ia ls ,  ne i ther  requi res tha t  a l l  incumbents or  

compromised uni t  or  task team should be assessed.   The 10 

new bi l l  i s  debat ing  th is ,  as I  understand i t ,  but  I  th ink the  

crux of  the debate is  how st rong the in tervent ion should be.    

 Given where we are,  and indeed we wi l l  come to  

that  in  the pol icy  recommendat ions,  I  th ink there  is  a very  

st rong argument  for  an independent  system of  vet t ing i f  

t rust  wi th in the SAPS is  to  be restored.   That  i s  61.  

ADV CHASKALSON SC :    62,  you are  ta lk ing about  

f ragmentat ion of  in te l l igence funct ions.  

DOCTOR SHAW :    Correct ,  and essent ia l l y  the South 

Af r ican model  operates on voluntary in ter -agency 20 

cooperat ion.   Of  course,  the Hawks have a statutory  

obl igat ion to invest igate cer ta in th ings,  but  they are st i l l  

over laps between organisat ions and there is  no independent  

statutory powers  to over r ide ind iv idual  agency mandates,  

force par t ic ipat ion or  legal ly  to  re locate a case.   So that  i s  
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the context  of  62,  which emerged f rom the d iscussion .  

ADV CHASKALSON SC :    As I  understand i t ,  63 is  re lated.  

DOCTOR SHAW :    Cor rect ,  63 is  an equiva lent  to  the I ta l ian  

Ant i -Maf ia  Commission.   There is  no s ingle  uni f ied s tanding 

body tasked wi th  moni to r ing the macro implementat ion of  

organised cr ime pol icy end - to -end,  f rom gather ing 

in te l l igence,  pol ic ing and the l ike.   The st ructures of  c iv i l ian  

overs ight  for  the  pol ice,  indeed where I  used to  work at  

nat ional  level ,  were created for  the  purpose of  overs ight  of  

the pol ice.  10 

 I  would humbly submit  that  they have not  l ived up 

to what  the in tent ion was,  I  am af ra id,  and they have not ,  in  

the cases that  have been brought  to  the Commission,  

a l though they have cer ta in powers ,  they have the power to  

access pol ice records,  moni tor  the SAPS,  et  cetera,  have 

not  been able to  per fo rm th is  funct ion.   So th is  idea of  an 

umbrel la  body per forming overs ight  is  c rucia l .  

 And the idea of  overs ight  f rom a c iv i l ian  

perspect ive in  responding to the issue of  organised cr ime in  

a hol is t i c  perspect ive I  th ink is  c rucia l ,  emerging f rom the 20 

examples.  

ADV CHASKALSON SC :    Then 64 you are deal ing  wi th the 

substant ive legal  f ramework and in  some ways the  lack  of  

sophist icat ion in  the rather  b lunt  way in  which  POCA t r ies to  

address cr imina l  problems of  organised cr ime or  
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cr iminal isat ion of  organised cr ime.  

DOCTOR SHAW :    So as you say,  Advocate Chaskalson,  

POCA cr iminal ises par t i c ipat ion and the management  of  the 

racketeer ing enterpr ise associated wi th a cr iminal  gang that  

promotes or  cont r ibutes to a pat te rn of  gang act iv i t y ,  but  I  

th ink as you are wel l  aware,  Commissioners,  these 

provis ions have proved very d i f f icu l t  to  establ ish as 

f reestanding umbrel la  of fences and our  prosecutor ia l  

capaci ty  to  do tha t  has been l imi ted .    

 We do not ,  l ike the Lat in  Amer ican count r ies that  10 

have been out l ined,  have organised cr ime laws that  have 

been shaped,  I  th ink,  by the bruta l  and prot racted st ruggle 

against  organised cr ime there,  so POCA does not  conta in,  

for  example,  an aggravated of fence target ing the in f i l t ra t ion  

of  the publ ic  sector  and such an of fence is  necessary i f  you 

take the conclusion,  in  my v iew,  o f  the index that  you need 

to prevent  in f i l t ra t ion i f  you are go ing to deal  wi th  the very  

large body of  o rganised cr ime prob lems.  

ADV CHASKALSON SC :    Then we are back to my fami l iar  

ref ra in about  unexpla ined weal th orders,  paragraph 65.  20 

DOCTOR SHAW :    I  th ink the s imple point ,  and I  wi l l  not  

harp on i t ,  Advocate,  is  that  South Af r ica lacks a legal  

mechanism in respect  of  unexpla ined weal th.   There is  no  

law that  provides for  the c iv i l  for fe i ture or  conf iscat ion of  

property owned or  cont ro l led by a  publ ic  of f i c ia l  where i t s  
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va lue is  d isproport ionate to the lawfu l  income disc losed by 

that  of f i c ia l  under a k ind of  mandatory vet t ing or  in tegr i t y  

programme,  what  we d iscussed ear l ier .  

 And there is  a lso no statutory  provis ion that  

establ ishes a substant ive cr iminal  o f fence for  unexpla ined 

weal th more genera l ly ,  enforceable against  publ ic  of f ic ia ls  

or  leaders of  c r iminal  syndicates.   In  real i t y ,  South Af r ica,  

in  my v iew,  lags behind severa l  o ther  democrat ic  count r ies 

that  have a l ready leg is la ted fo r  unexpla ined weal th  orders  

of  th is  k ind.  10 

ADV KHUMALO SC :    Why do you l imi t  i t  to  publ ic  of f ic ia ls  

only,  why not  the i r  fami ly  members?  

DOCTOR SHAW :    I t  is  inc luded,  Commissioner,  I  th ink in  

wr i t ing the  document ,  I  th ink i t  should inc lude the i r  fami ly  

members too,  o r  the wider  aspect  a round i t .  

ADV KHUMALO SC :    You could have a s i tuat ion where I  

benef i t  f rom what  my fami ly  member has,  but  i t  is  not  

registered in  my name.    

DOCTOR SHAW :    Agreed.  

ADV KHUMALO SC :    Or they are just  hold ing i t  on my 20 

behal f  and i t  is  registered in  the i r  name,  but  for  a l l  in tents 

and purposes,  I  have the r ight  of  use.  

DOCTOR SHAW :    Agreed.   Point  wel l  taken.  

ADV CHASKALSON SC :    Then paragraph 66.  

DOCTOR SHAW :    66 refers back,  under our  correct ional  
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laws,  enhanced secur i t y  c lassi f icat ion and rest r ic t ions on 

communicat ion are permi t ted.   But  there is  not  a dedicated 

procedure to do th is  for ,  le t  us ca l l  them cr iminal  o r  maf ia  

bosses,  so for  ident i fy ing and sever ing the cont inu ing  

command re lat ionship f rom pr ison,  which I  would venture to 

suggest  a lso exis ts in  South Af r ica ,  between an impr isoned 

leader and the cr iminal  o rganisat ion outs ide.   So th is  i s  the  

I ta l ian example,  but  which is  a lso present  e lsewhere.  

ADV CHASKALSON SC :    And I  understand a lso in  Brazi l .  

DOCTOR SHAW :    Correct .  10 

ADV CHASKALSON SC :    67,  wi tness protect ion.  

DOCTOR SHAW :    I  th ink 67 is  more to the point  that  the 

Of f ice for  Wi tness Protect ion in  South Af r ica has reported a 

st rong record in  respect  of  people admi t ted  to the  

programme,  but  i t  is  undeniable that  wi tnesses cont inue to  

be k i l led wi th regular i ty  in  South Af r ica in  organised cr ime 

cases.   So the suggest ion here is  for  a wider ,  and the legal  

f ramework remains d iv ided between two p ieces of  

leg is la t ion that  is  out l ined in  67,  and each provis ion  serves 

a d i f ferent  purpose,  and there  is  no s ingle statutory  20 

procedure l ink ing  cooperat ion by a member of  a  cr iminal  

organisat ion  wi th an ascerta inable legal  benef i t  and 

protect ion.    

 So,  again,  i t  i s  the I ta l ian  model ,  which is  a b i t  

more cohesive,  which was in t roduced in  the 1990s,  whereas 
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e lements of  th is  ex ist  in  the  South Af r ican Cr iminal  

Procedure Act ,  as you know,  but  i t  is  not  as c lear ly  or  wel l  

brought  together  as in  other  jur isd ict ions.  

ADV CHASKALSON SC :    68 is  just  a  genera l  conclusion,  

but  I  would l ike us to move to the in tervent ions.   And you 

have st ructured your in tervent ions essent ia l l y  in to three 

categor ies.   There are what  you cal l  shor t - term 

intervent ions,  and then there  are more longer - te rm 

intervent ions,  and then you have added a s l ide at  the back 

of  the bundle,  I  th ink i t  i s  page 293,  where you have of fered 10 

a range of  instant  so lut ions,  a lmost ,  or  very short - te rm 

measures.   Let  us star t ,  we wi l l  get  to  s l ide 293 la ter ,  but  

le t  us star t  wi th  your shor t - term intervent ions.  

DOCTOR SHAW :    Advocate  Chaskalson,  w i th  your  

permission,  just  to  make one point ,  which is  to  say,  g iven 

the scale of  the chal lenge that  we face,  I  th ink my op in ion is  

that  p iecemeal  reform is  not  an opt ion,  and that  what  we are  

suggest ing needs to be a package of  measures designed to  

respond over  a speci f ied per iod of  t ime to the issue of  

organised cr ime and cr iminal  penet rat ion.   That  points at  20 

the bot tom of  68.    

 I  wi l l  turn to  the short - te rm intervent ions then,  and 

there are n ine of  them, of  d i f ferent  weight .   The f i rs t  is  to  

establ ish,  the name is  more of  a  p laceholder ,  but  what  I  

would ca l l  an organised cr ime counci l ,  and an organised 
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cr ime counci l  is  basica l l y  a mechan ism to bui ld  pol i t i ca l  wi l l  

across mul t ip le  governments . . . [ in tervenes]   

ADV CHASKALSON SC :    Sor ry,  Dr  Shaw,  I  am sorry to  

in ter rupt ,  but  I  th ink you make a  very important  point  in  

paragraph 69 before you get  to  the speci f i c  n ine,  which is  

that  even our  ex ist ing st ructure  is  cur rent ly  a lmost  on  

autopi lo t ,  and I  th ink that  that  is  something that  demands 

immediate at tent ion.    

ADV BALOYI SC :    When you say cur rent  s t ructure,  what  

are we ta lk ing about ,  the SAPS,  the Hawks or  a l l  o f  i t?  10 

ADV CHASKALSON SC :    Wel l ,  the SAPS,  the Hawks,  the 

NPA,  IDAC.   Maybe,  I  am speaking fo r  you,  Dr Shaw,  but  

you make the point  just  a f te r  footnote 48.   Maybe you can 

just  address the point  that  you make af te r  footnote 48.  

DOCTOR SHAW :    68.  

ADV CHASKALSON SC :    Footnote,  a f ter  footnote 48.    

DOCTOR SHAW :    Yes,  I  th ink the  opening point  we make 

on short - te rm intervent ions is  that  the Commission  should 

recommend the prompt  and lawfu l  appointment  of  su i tab ly  

qual i f ied persons to f i l l  every  vacant  post  in  current  20 

inst i tu t ions in  a t ransparent  and proper ly  vet ted 

appointment  process.   So,  I  th ink,  and th is  speaks to  

another  point  about  the pace of  reform,  actual ly ,  tha t  when 

you look at  the cases that  we considered ear l ie r ,  

par t icu lar ly  the shock to  the system that  comes f rom a  
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vet t ing process where  people may resign before,  et  cetera,  

et  cetera,  i t  is  very,  very impor tant  to  st rengthen and 

establ ish the cur rent  inst i tu t ions that  you have whi le  

beginning the process of  change.    

 I  would argue tha t  is  the ar t icu lat ion around 69 and 

some of  the short - te rm intervent ions that  Advocate  

Chaskalson refer red to in  what  you cal l  the s l ide.  

ADV KHUMALO SC :    Was the autopi lo t  not  referr ing to the 

fact  that  at  a  sen ior  level ,  most  of  these inst i tu t ions e i ther  

have thei r  leaders  suspended or…  10 

DOCTOR SHAW :    Correct .  

ADV BALOYI SC :    You know,  they are fac ing a l legat ions.  

DOCTOR SHAW :    Correct .  

ADV KHUMALO SC :    So i t  i s  c r ipp led in  a sense that  you 

do not  have people at  the top per forming thei r  funct ions 

they are supposed to per fo rm,  so they are on autopi lo t  in  

that  sense.  

DOCTOR SHAW :    Correct  and th is ,  in  a sense i t  is  a  l i t t le  

b i t  l ike what  happened in ,  Commissioner Khumalo,  in  other  

jur isd ict ions,  where sor t  o f  s tas is  h i ts  the system.   The 20 

inst i tu t ions are broken,  the i r  morale is  low,  they feel  

a t tacked,  and they cannot  respond.   So our  recommendat ion 

to you is  to  recommend the f i l l ing of  the posts.  

ADV KHUMALO SC :    And a lso,  wi thout  sounding l ike we 

are cr i t ic is ing those at  the top,  how quick ly you deal  wi th  a 
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problem.   So people should not  remain on suspension fo r  a 

year,  for  example ,  because you have an act ing person who 

is  not  sure whether  they are staying or  remain ing,  and you 

cannot  p lan long term i f  you do not  know that  you are in  a  

posi t ion fo r  s ix  months or  even less.   So you want  st rong 

leadership that  is  a lways there,  and they are able to  

implement  whatever p lans they have.  

DOCTOR SHAW :    Correct .   In  agreement .  

ADV CHASKALSON SC :    Sorry,  I  took you out  of  your  

sequence when you were deal ing wi th an organised cr ime 10 

counci l .  

DOCTOR SHAW :    I  wi l l  be very  br ie f .   The purpose of  

establ ish ing an organised cr ime counci l  would be to c reate  

at  a  h igh level  the overs ight  and s t rategic body which can 

both oversee and provide st rategic d i rect ion on organised 

cr ime pol icy and response.   So i t  is  not  the same as the  

Ant i -Maf ia  Commission,  o r  i t  is  c loser  to  the Brazi l ian 

model ,  but  i t  i s  very speci f ica l l y  South Af r ican.   There have 

been models l i ke th is  before around the Nat ional  Cr ime 

Prevent ion  St rategy,  a combinat ion of  both state and non -20 

state of f ic ia ls  wi th  f ive funct ions.    

 Mobi l ise pol i t ica l  wi l l ,  provide a  forum in which  

d iverse stakeholders can respond,  remember ing the 

d ivers i t y  of  the organised cr ime problem in South Af r ica,  as  

presented ear l ie r ,  the implementat ion of  a  Nat ional  
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Organised Cr ime St rategy,  as d iscussed below,  i t  would  

moni to r ,  or  i t  wou ld be g iven the mandate to moni tor ,  po l ice  

and prosecutor ia l  response to organised cr ime,  and i t  would 

support  the implementat ion of  recommendat ions that  come 

f rom th is  Commission.  

 And my overa l l  sense,  f rom work ing in  the sector  

for  a long t ime,  is  that  th is  k ind o f  s t rategic and overs ight  

body,  the idea of  overs ight  of  what  inst i tu t ions do to  

respond to organ ised cr ime,  is  ac tual ly  a key par t  o f  the  

story.   That  the inst i tu t ions do not  work a lone,  unsupported,  10 

and that  you create a f ramework which both oversees and 

moni to rs what  they do,  and a lso provides st rategy.   So that  

is  the f i rs t  one.  

 We suggest  a Nat ional  Organised Cr ime St rategy,  

and that  is  a Nat ional  Organised Cr ime St rategy for  

government .   I  do want  to  say,  Commissioners,  that  

somet imes st rategies l i ke th is  can be too compl icated.   

They t ry  and put  everyth ing in  and solve the problem.   I  

th ink,  and solve the problem in  a  way that  i s  very,  very 

d i f f icu l t  to  implement .   And arguably,  a t  least  to  create 20 

momentum for  success,  an in i t ia l  s t rategy could l is t  target  

groups or  ind iv iduals fo r  prosecut ion,  and mobi l ise state  

actors to  respond.    

 Target  groups,  ind iv iduals,  or  markets,  o r  

complexes of  v io lence,  we have spoken about  some,  and to 
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keep the st rategy re lat ive ly s imple,  and focus on 

implementat ion which can be measured.   Wi th permission,  

Advocate Chaskalson?  

DOCTOR SHAW :    I  am sor ry,  I  am going to come in here,  

because I  th ink the point  that  you just  made about  get t ing 

momentum, ident i fy ing key p layers  in  organised cr ime,  and 

prepar ing a re lat i ve ly implementable st rategy for  

prosecut ing them,  is  just  such a crucia l  s t rategic step.   And 

one does not  need to prosecute people fo r  a l l  o f  the i r  

organised cr ime act iv i t ies.  10 

 I  mean,  the c lassic example is  A l  Capone.   The 

Amer icans ident i f ied A l  Capone as the b iggest  gang boss in  

Chicago,  and then they looked at  the easiest  way of  

prosecut ing h im.   I t  turned out  to  be tax f raud.   Tax f raud 

was by no means the most  ser ious of  A l  Capone 's o f fences,  

but  i t  was a way of  implement ing  a state response to put  

someone who had commit ted mul t ip le  cr imes in to  ja i l ,  in 

respect  of  the cr ime that  was easiest  to  prosecute.    

 And I  th ink your point  about  having something that  

wi l l  ga in momentum, that  wi l l  gather  momentum, that  wi l l  20 

improve morale,  should real ly  be achievable wi th that  sor t  

o f  approach.   I t  is  not  a grand 500 -page st rategy document .   

I t  is  very s imple .   These are the  gangs.   These are the  

leaders.   These are thei r  perceived vulnerabi l i t ies to  

prosecut ion.   Le t  us go and gather  the in format ion and 
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prosecute.  

DOCTOR SHAW :    Agreed.    

CHAIRPERSON :    Sor ry,  sor ry,  Doctor ,  I  wi l l  take you back 

to the organised cr ime counci l .   My sense of  d iscomfor t  wi th  

i t  s tems f rom the fact  that  you say th is  should be 

establ ished by the Min ister .   Do we leave wi th i t  pure ly 

because th is  fa l ls  under the umbrel la  of  shor t - term 

intervent ions?  Because outs ide of  that ,  that  is  outs ide of  i t  

be ing short - term,  I  would,  in  fact ,  I  s t i l l  do have a 

d iscomfor t  because i t  ra ises issues of  independence.  10 

 Right  now in th is  Commission,  there are a l legat ions 

of  improper in f luence at  pol i t ica l  level ,  and I  under l ine 

a l legat ions,  so we are  yet  to  reach conclusions or  decide  

that  aspect .   But  the very idea of  min ister ia l  appointments  

of  a  counci l  o f  th is  nature g ives me ser ious d iscomfor t .  

DOCTOR SHAW :    Chai r ,  I  understand the poin t  wel l ,  

par t icu lar ly  g iven the mandate of  the Commission.   I  th ink I  

am t ry ing to respond to what  I  th ink is  a requi rement  to  

respond to organised cr ime,  and that  is  present ing a  uni f ied 

model  which draws on the sk i l ls  o f  d i f ferent  components of  20 

society and government  to  respond.   So perhaps i t  g ives 

you a d iscomfor t  in  the short  term,  but  I  would argue in  the  

longer term,  bui ld ing such a st ruc ture wi l l  be necessary to  

counter  organised cr ime.  

 I f  you recal l  the Nat ional  Cr ime Prevent ion  
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S t rategy,  in  fact ,  there is  an argument  to  say here  that  an  

organised cr ime counci l  should not  be appointed by  one 

Min ister ,  in  th is  case of  pol i ce,  but  be a body tha t ,  which 

was the cr i t ique of  the Nat ional  Cr ime Prevent ion St rategy 

at  the t ime,  but  is  an umbrel la  over  mul t ip le  depar tments.   

But  I  do want  to  get  the point  across that  there is  an  

argument  fo r  such a st ructure to  dr ive a nat ional  s t rategy 

against  organised cr ime.  

CHAIRPERSON :    No,  no,  yes,  yes,  thank you.   Wel l ,  the  

idea perhaps is  something we as the Commission  could 10 

bui ld  upon,  and issues of ,  we could apply our  minds to the  

quest ion of  the appointment  in  a  manner that  might  bet te r  

guarantee independence.  

DOCTOR SHAW :    Independence?  

CHAIRPERSON :    Yes,  yes.  

DOCTOR SHAW :    Absolute ly  fa i r  po int .  

CHAIRPERSON :    Thank you.  

ADV CHASKALSON SC :    The cr iminal  just ice personnel  

reset .    

DOCTOR SHAW :    The f i rs t  th ing to say,  Advocate 20 

Chaskalson,  is  that  we have a l ready touched on th is ,  but  my 

recommendat ion  would be an independent  panel  or  

temporary statutory body which would conduct  the  

reassessment .   There is  qui te  a  lo t  o f  l i te rature  around 

these processes,  and I  th ink i t  i s  worth the Commission  
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explor ing th is  in  greater  deta i l ,  bu t  the s imple poin t ,  as I  

read the l i te rature and have seen i t  pract iced e lsewhere,  i s  

that  publ ic  t rust  i s  bui l t  when the people doing the  vet t ing  

are independent  and are t ransparent ly  appointed,  and that  

they are outs ide o f  the inst i tu t ions which are being vet ted.  

 There is  a lo t  o f  deta i l  here,  inc luding the point  

which of ten comes up,  is  that  people can resign  wi th no  

pre judice,  and that  has been used in  mul t ip le  jur isd ict ions i f  

people are nervous to be vet ted,  for  example,  processes of  

appeal  and the l ike.   But  in  every case where there is  10 

ser ious cr iminal  penet rat ion,  s tates have adopted th is  

par t icu lar  p rocess of  vet t ing or  cer t i f icat ion.   The d i f ferent  

models re late to  the independence,  the process whether  the 

independent  body may recommend to another  body,  fo r  

example,  but  the core pr inc ip le is  to  do i t  outs ide and to do 

i t  in  a comprehensive way,  and the  recommendat ion that  we 

make is  to  begin at  senior  levels,  because i t  is  a  very  

onerous task.  

ADV CHASKALSON SC :    That ,  as I  understand i t ,  is  a  

once-of f  reset  p rocess a lmost ,  bu t  you are ta lk ing  about  20 

ongoing in tegr i ty  management  in  paragraph 76.   Can you 

e laborate?   

DOCTOR SHAW :    Correct .   The recommendat ion is  for  an 

in tegr i t y  management  f ramework for  d i f fe rent  departments,  

and I  th ink the key l ine fur ther  down is  senior  leadership  
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and management  posts would be subject  to  per iod ic 

assessment ,  as e lsewhere in  the  comparat ive examples,  

regard less of  whether  any compla in t  has been received.   So 

what  you are establ ish ing is  an ongoing process of  in tegr i t y  

in  addi t ion to the once -of f .  

ADV BALOYI SC :    Dr  Shaw,  to  take you back to paragraph 

75,  sorry about  that .  

DOCTOR SHAW :    75?  

ADV BALOYI SC :    Yes,  sor ry about  that .   A t  74 read wi th 

75,  i s  there any one jur isd ict ion where th is  has been done?  10 

DOCTOR SHAW :    There are mul t ip le  ju r isd ict ions where 

th is  has been done,  and indeed there is  l i terature  around 

the processes and sets of  pr inc ip les that  have been drawn 

on.   I t  is  not  easy,  I  th ink is  the  f i rs t ,  what  I  have drawn 

f rom my own exper ience.   I t  is  not  easy.   I t  takes t ime,  and 

i ts  independence is  crucia l  to  publ ic  t rust ,  and that  there  is  

s ign i f i cant  o r  there would be s igni f i cant  f ight  back f rom the 

inst i tu t ions and the ind iv iduals  that  may need to be  

assessed.    

 But  g iven the potent ia l  level  o f  penet rat ion in  the  20 

South Af r ican context ,  there is  an argument  for  an  

independent  system because c lear ly  cur rent  systems are  

not  work ing.   So that  would be my pol icy argument  in  reply.   

I f  cur rent  systems were work ing,  th is  Commission would not  

be s i t t ing.   So i t  is  perhaps one of  the most  crucia l  
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recommendat ions that  come out  of  i t .   In  reading the 

l i terature,  there is  a lo t  o f  deta i l  around th is ,  whether ,  for  

example,  in te l l igence in format ion  can be considered in  a  

part icu lar  way,  Commissioner Khumalo ’s points,  fami ly  

members and the l ike.    

 Some systems look at  competence for  the post  too .   

Was the person appointed and d id they have the 

competence for  the post  rather  than just  ev idence of  i l l ic i t  

f inancia l  ga in?  So i t  is  qui te  a mixed bag.   But  I  th ink the 

key pr inc ip le i s  that  i t  has to be independent  and seen to be  10 

independent  and be resourced to  be able to  do i t .   The 

A lbanian example  is  in te rest ing because i t  is  a lso t rue that  

there is  p robably  a t ime -bound real i ty  for  doing th is .   The 

A lbanian example moved f rom judges and prosecutors to  

the pol ice,  but  then,  as I  understand i t ,  ran in to sand s imply 

because there were so many people to  do and not  

necessar i ly  the capaci ty  to  do i t .   So I  th ink i t  has to be 

designed very,  very carefu l l y .  

ADV BALOYI SC :    I t  is  not  so much the pol icy just i f icat ion  

for  i t .   I  do not  th ink there  could be much quarre l  about  i t .   20 

My quest ion is ,  i t  comes f rom knowing our  regulatory,  our  

leg is la t ion,  but  maybe even more important ly ,  the col lect ive 

agreements,  the  k ind  of  co l lect ive  agreements that  you 

have,  whether  you have the exper ience that  you have wi th 

other  jur isd ict ions,  they have had s imi lar  contexts in  which  
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th is  k ind of  exerc ise gets done.  

DOCTOR SHAW :    Yes.   These generate a lo t  o f  lega l  cases 

in  response,  not  a l l  o f  which are won by the state  or  the 

in tegr i t y  body.   But  the process,  again,  I  emphasise the 

process is  key i f  we are to ser iously reverse cr iminal  

penet rat ion.   There is  a very usefu l  document ,  I  have i t  

here,  which prov ides some lessons about  how you can 

reduce that ,  perhaps by s impl i f y ing the process,  and one of  

the key conclusions,  which I  have not  ment ioned,  is  that  

th is  should not  occur  on i ts  own,  but  occurs in  the  context  10 

of  a  wider  process of  secur i t y  a rchi tecture reform.    

 And i t  depends how ambi t ious the Commission 

wants to  be.   My point  and feel ing is  that  the wider  

archi tecture of  po l ic ing needs reform to face the organised 

cr ime th reat ,  and th is  becomes one e lement  of  that .   And i t  

is  an  important  e lement ,  but  i t  i s  not  the only one.   I  know I  

am going beyond your quest ion,  but  I  th ink that  i s  what  i s  

conta ined in  the l i terature around the review processes.  

ADV CHASKALSON SC :    Commissioner Baloyi ,  th is  i s  a  

top ic that  we are looking at  separate ly,  and what  we may be 20 

able to  do is  to  br ing another  wi tness who deals wi th the  

whole complex w i thout  a wi tness appear ing in  person but  

present ing a report .   But  i t  is  something that  we are looking 

at .   Inst i tu t ional  Implementat ion P lans,  paragraph 77.  

DOCTOR SHAW :    I  mean,  th is  i s  just  a  very s imple point  to  



    2 SEPTEMBER 2026 – DAY 172 
 

Page 175  o f  196  

 

 

ensure d i f fe rent  departments and inst i tu t ions are a l igned to 

the overa l l  s t rategy.   Advocate Chaskalson,  that  is  77.  

ADV CHASKALSON SC :    And then 78 is  a coord inat ion 

pr inc ip le.  

DOCTOR SHAW :    Yes,  same coord inat ion point  that  to  

leg is la te for  coord inat ion between agencies or  for  wr i t ten  

agreements between agencies,  wh ich is  a common problem 

across inst i tu t ional  responses to organised cr ime g lobal ly .  

ADV CHASKALSON SC :    Then 79,  I  th ink,  i s  a very  

important  point .   Can you e laborate what  you are  saying  10 

here?  

DOCTOR SHAW :    I  th ink my feel ing is  that  the specia l i s t  

bodies  that  we are tasking to respond to organised cr ime in  

South Af r ica in  fact  lack the capac i ty  to  do  that .   They are 

under -resourced,  they do not  have enough personnel ,  and 

they do not  necessar i l y  have the r ight  sk i l l  sets.   Of  course,  

there are hard -work ing ind iv iduals wi th in them.  And so the  

idea that  at  least  in  the short  term to pr io r i t ise  cer ta in  

areas,  bal l is t i cs is  one of  those,  the very long wai t ing t imes 

for  bal l i s t i cs  in  a count ry wi th such huge levels  of  gun 20 

v io lence is  unacceptable.    

 In  a sense,  as I  understand i t ,  there are e ight  

terminals and th ree people work ing as presented to th is 

Commission wi th wai t ing t imes of  wel l  over  a year.   I  mean,  

that  is  something  that  can be f ixed wi th resourc ing  in  the 
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shor t  term and that  the Commission should make 

recommendat ions around.   That  may mean cont ract ing in  

f rom outs ide invest igators and expert i se in  par t i cu la r  a reas 

of  the system.   And that  is  what  paragraph 79 is  focused on.    

 And that  i s  in  pr inc ip le possib le to  do in  the short  to  

at  least  the medium term.  

ADV CHASKALSON SC :    Paragraph 80?  

DOCTOR SHAW :    This is  s imply mandat ing the  publ ic  

report ing of  in f i l t ra t ion.   So I  d id  not  deal  wi th  i t  in  deta i l  

f rom the compara t ive accounts.   Th is is  a l i t t le  b i t  promot ing 10 

the idea constant ly  of  overs ight  and obl igat ing departments  

to  report  as a mat ter  of  course on in f i l t ra t ion.  

ADV CHASKALSON SC :    And f ina l l y ,  the whist le -b lower 

point  in  paragraph 81?  

DOCTOR SHAW :    We say a common refer ra l  p rocedure 

should be in t roduced by the Min ister  of  Just ice to connect  

the exist ing mechanisms for  p rotect ing wi tnesses,  whist le -

b lowers,  invest igators,  prosecutors,  and jud ic ia l  o f f icers.   

And in  the out l ine of  the paragraph,  i t  is  basica l l y  bui ld ing 

towards a system f rom the short  term to the longer term,  20 

which is  much bet ter  posi t ioned to  protect  wi tnesses in  the 

context  of  very h igh levels of  o rgan ised cr ime.  

ADV CHASKALSON SC :    So those are a l l  o f  the re lat i ve ly  

shor t  term intervent ions that  you are proposing.   You are  

ta lk ing about  longer term pol icy and st ructura l  re form and 
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leg is la t ive reform f rom paragraph 82.   Can we take your  

proposals one by one by heading?  So the f i rs t  one is  

Organisat ion-Based Defence and Publ ic  Sector  In f i l t ra t ion.  

DOCTOR SHAW :    So that  is  at  paragraph 83.   I  wi l l  read i t .    

“Par l iament  should amend POCA to def ine  

an organised group consistent ly  wi th  

ar t i c le  2 of  UNTOC and create an of fence 

concern ing organised cr iminal  in f i l t ra t ion. ”  

So an of fence of  organised cr iminal  in f i l t ra t ion as of  o ther  

jur isd ict ions we have out l ined and that  of fence would apply  10 

where a person knowingly fo rms,  d i rects,  par t i c ipates in  or  

mater ia l ly  suppor ts such a group and uses publ ic  of f ice or  

access to a cr iminal  just ice ins t i tu t ion for  the group 's 

benef i t .   A  re lated provis ion could  apply to  a publ ic  of f ic ia l  

who knowingly suppl ies protected in format ion,  suppresses 

enforcement ,  d iver ts  state resources,  et  cetera.   84:  

“Par l iament  shou ld enact  an aggravated 

form of  the of fence where the organisat ion  

uses v io lence or  ser ious th reats. ”  

So th is  i s  a b i t  the Brazi l ian model ,  Commissioners,  and the  20 

Brazi l ian statute provides a model  for  that .   A l though some 

of  i ts  penal ty  and bai l  consequences I  do not  th ink wi l l  pass 

const i tu t ional  muster  here.   But  the s imple point  is  an 

aggravated of fence fo r  cr iminal  g roups that  act  in  h ighly 

v io lent  and damaging and harmful  ways.   Then:  
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“An of fence concern ing  outs ide  

assistance,  but  that  would requi re mater ia l  

cont r ibut ion and knowledge of  the  group 's  

cr iminal  character  or  purpose. ”  

The s imple point  here is  to  fo l low the example of  o thers in  

going beyond the par t ic ipat ion  of fence to aggravated 

of fences,  inc luding target ing people wi th in the  publ ic  

sector .  

ADV CHASKALSON SC :    Unexpla ined weal th?  

DOCTOR SHAW :    Advocate Chaskalson,  and as you I  th ink  10 

know too,  I  th ink the unexpla ined weal th orders and 

of fences,  in  my v iew,  should be a cr i t i ca l  set  of  responses.   

We have a l ready spoken about  the Hong Kong China model .   

And I  read f rom paragraph 36.   I  wi l l  not  repeat  that ,  but  

that  is  the inspi ra t ion on which th is  draws.   I  read f rom 85:  

“Chapter  6 of  POCA should separate ly be  

amended to establ ish a c iv i l  non -

convict ion based asset  recovery  

mechanism for  unexpla ined weal th where  

the mater ia l  d ispar i ty  t r igger ing the  20 

mechanism would  a l ready be establ ished 

through mandatory d isc losures made 

pursuant  to  the  enhanced vet t ing  and 

in tegr i t y  regime deta i led above. ”  

So th is  i s  l ink ing the review process wi th  an amendment  to  
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POCA.  And then fur ther ,  and th is  refers back to paragraph 

36:  

“Par l iament  shou ld create a substant ive  

cr iminal  o f fence target ing the unexpla ined 

weal th of  publ ic  of f ic ia ls  ak in to  tha t  

establ ished under  sect ion 10 of  the Hong 

Kong SAR prevent ion of  br ibery  

ordinance. ”  

ADV CHASKALSON SC :    And as I  understand,  the 

d ist inct ion between the longer - te rm recommendat ions here  10 

and the shorter - term recommendat ion in  the context  of  the 

reset  p rocess is  that  your  longer - te rm recommendat ions 

here wi l l  requi re amendments to  POCA and the leg is la t i ve 

process.   

DOCTOR SHAW :    Yes.  

ADV CHASKALSON SC :    The reset  p rocess,  i f  i t  can be 

fast - t racked leg is la t ive ly o r  otherwise,  would be conf ined to  

that  reset  process.   I t  would not  be a long -standing 

leg is la t ive regime that  would apply forever  by v i r tue of  

amendment  to  POCA.  Paragraph 86.   20 

DOCTOR SHAW :    86 argues that ,  again,  i t  i s  a  leg is la t i ve  

change.   Par t ly ,  Commissioners,  what  is  being suggested 

here is  a wide change to a fa i r  amount  of  leg is la t ion  to take  

in to account  the organised cr ime threat ,  and th is  forms par t  

o f  that  and in te l l igence leg is la t ion should designate 
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organised cr ime and in f i l t ra t ion  of  the  cr iminal  just ice 

system as nat ional  in te l l igence pr io r i t ies and assign 

respect ive funct ions wi th in the in te l l igence communi ty.   The 

issue of  the Inspector  General  o f  In te l l igence,  which has,  of  

course,  been in  the news,  I  make the suggest ion that  a lso,  

g iven the sensi t i v i ty  of  th is  a rea,  that  considerat ion  should  

be g iven to inc lud ing that  of f ice in  Chapter  9.  

ADV CHASKALSON SC :    Paragraph 87.  

DOCTOR SHAW :    87,  the key l ine  is  the last  one.   So th is  

is  the Correct ional  Serv ices or  the pr ison regime for  senior  10 

cr iminal  f igures.   

“The Correct ional  Serv ices Act  could  

create a jud ic ia l l y  rev iewable regime for  a  

pr isoner approved on current  in fo rmat ion  

to reta in the capaci ty  to  d i rect  an  

organised cr iminal  g roup and a Court  o r  

other  independent  author i t y  would  

determine the rest r i c t ions on associat ion  

and communicat ion,  the i r  durat ion,  and 

any renewal . ”  20 

So bui ld ing on the long -standing I ta l ian model ,  which has 

shown success,  a l though i t  has not  been uncont rovers ia l ,  I  

have to say,  to  the Commiss ioners because of  i ts 

rest r i c t ions,  but  the idea of  cut t ing of f  key cr iminal  f igures 

f rom thei r  ab i l i ty ,  again,  to  emphasise,  to  d i rect  cr iminal  
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act iv i t y  external ly  is  the object ive.  

ADV CHASKALSON SC :    Now,  Paragraph 88,  you touch on 

something which  a lmost  a l l  senior  members of  law 

enforcement  agencies that  we have spoken to have ra ised 

wi th us.   So can you e laborate on paragraph 88 and the  

rat ionale behind i t?  

DOCTOR SHAW :    88 deals wi th th is  very  contested issue,  

the Commissioners know very wel l ,  g iven your mandates,  

around operat ional  in te r fe rence,  the d i f ference between 

operat ions,  overs ight ,  set t ing pol icy and st rategy.   And the  10 

suggest ion is  that  leg is la t ion,  so I  am reading again:  

“Legis lat ion should provide that  no  

pol i t i ca l  o r  execut ive d i rect ion concern ing  

organised cr ime pol icy…”  

So speci f ica l ly  th is  a rea;  

“…inst i tu t ional  p rotocol ,  appointments,  o r  

resources,  may be g iven ef fect  to  unless i t  

i s  in  wr i t ing,  and then i t  is  lodged. ”  

The suggest ion is  in  a  register .   So the issue is  to  document  

the d i rect ions tha t  come in th is  par t icu lar  sensi t ive area for  20 

la ter  assessment ,  i f  necessary,  and to do that  in  leg is la t ion.  

CHAIRPERSON :    My fear ,  maybe fear  i s  the wrong word,  

but  you wi l l  get  my dr i f t ,  is  tha t  of f icers wi th in not  just  

SAPS,  government  departments broadly,  may wel l  be,  not  

a l l  o f  course,  be qui te  submissive in  terms of  what  Min isters  
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say.   So even i f  we say you ought  not  to  comply i f  an 

inst ruct ion is  not  in  wr i t ing,  the very idea that  th is  wi l l  be 

coming f rom a Min ister  wi l l  i tse l f  be the reason why the  

of f ic ia l  SAPS member in  th is  instance may feel  ob l iged to 

comply.   So i f  noth ing for  whatever  reason comes to  the 

fore,  we wi l l  never  know.  

DOCTOR SHAW :    Sure.  

CHAIRPERSON :    And is  there a  way of  addressing that  

pract ica l ly?  

DOCTOR SHAW :    Chai r ,  th is  is  an excel lent  quest ion,  but  i t  10 

is  a lso l ike the quest ion whether  a Chapter  9 inst i tu t ion 

cannot  be cor rupted.   Not  every loophole in  the sector  can 

be c losed,  but  systems can be establ ished which point  to  

how th ings can be done.   That  would be my counter -

argument .   And i t  g ives greater  grounds for  of f icers to  res ist  

i f  they are to ld to  prosecute A and not  B,  fo r  example.   And 

of  course th is  is  absolute ly  in  the g lobal  context  what  can 

occur to  receive that  in  wr i t ing and i t  g ives them greater  

grounds to be able to  res ist .  

 Obviously that  g ives greater  s tatus i f  i t  is  in  20 

leg is la t ion.   What  you point  to  is  th is  very contested issue 

of  operat ional  independence.   And i t  is  not  only a South  

Af r ican issue and i t  is  o f ten compl icated because po l i t ic ians 

come under such great  pol i t ica l  pressure f rom thei r  

const i tuents to  respond to organised cr ime.   And that  then 



    2 SEPTEMBER 2026 – DAY 172 
 

Page 183  o f  196  

 

 

leads to operat ional  in ter fe rence.   I  am not  ta lk ing  about  

South Af r ica,  but  genera l ly .   So I  th ink th is  at  least  p rovides 

some protect ion for  of f icers,  but  would not ,  as you point  

out ,  s top quiet  in ter ference.  

CHAIRPERSON :    I  hear  you and I  understand your  

response per fect ly .   And you g ive an example of  proper 

mot ives,  even i f  they may not  be  wel l  grounded.   That  is  

where there is  pressure f rom the const i tuency.   But  

somet imes the in f luence may be improper in  the sense that  

there is  noth ing proper in fo rming i t .   But  you have answered 10 

me,  you have answered me.   Thank you.  

DOCTOR SHAW :    Chai r ,  I  mean,  there is  a long h is tory,  as 

you know,  in  f ight ing organised cr ime where the state  

targets some groups over  others.   And that  is  because of  

connect ions,  in f luence.   One group g ives in format ion  on the  

other .   And proper organised cr ime pol icy needs a more  

balanced and st rategic approach.   I  am just  adding to the  

point  because I  th ink i t  is  important  that  opponents are 

targeted fo r  a var ie ty of  reasons because of  penet rat ion,  

in format ion or  pol i t ica l  in f luence.   Opponents  of  some 20 

sectors as opposed to others.  

ADV CHASKALSON SC :    In te rnal  governance?  

DOCTOR SHAW :    89.   I  th ink the increasing consensus in  

cr iminal  just ice agencies and sensi t i ve law enforcement  

agencies is  to  draw on board st ructures.   Now,  the  example 
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that  I  have used here is  the UK 's  Nat ional  Cr ime Agency.   

And what  you are t ry ing to do,  I  th ink,  is  to  provide two 

pol icy inputs to  the head of  such a sensi t ive body.   F i rs t ,  to  

provide them advice.   And second,  to  provide overs ight .    

 Now,  the way i t  is  done in  th is  par t icu la r  example,  

but  i t  could be adapted in  the context  of  South Af r ica across 

d i f ferent  inst i tu t ions,  i s  the appointment  of  boards in ternal ly  

that  a lso have external  p layers on them.  So,  for  example,  

in  the SAPS,  a board which may have a se lected number of  

Div is ional  Commissioners or  genera ls,  but  three or  four  10 

external  p layers as wel l .   That  is  the NCA example.   The 

appointment  process fo r  that  may vary.    

 But  what  you are  in t roducing is  g reater  advice and 

overs ight  that  both protects the incumbent  d i rector  genera l  

or  person in  charge of  the inst i tu t ion,  but  a lso g ives her  o r  

h im advice on how they can operate and I  th ink there is  

some argument  that  that  is  a re la t ive ly easy model .   I t  is 

res isted by law enforcement  bodies because,  of  course,  

external  people are seen to be par t  o f  the d iscussion.   But  

that  is  precise ly the point  o f  in t roducing such st ructures.  20 

ADV CHASKALSON SC :    I t  seems to me that  one of  the  

other  advantages of  such a st ructure is  i t  might  be a 

st ructure that  would provide pro tect ion against  improper  

pol i t i ca l  in ter ference.   

DOCTOR SHAW :    Indeed.  
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ADV CHASKALSON SC :    Then you come to what  i s  

possib ly  the cent ra l  recommendat ion,  wel l ,  not  cent ra l ,  but  

one of  the recommendat ions that  you g ive most  at tent ion to,  

which is  an ant i -organised cr ime agency.   Can you address 

that?  

DOCTOR SHAW :    Thanks,  Advocate.   Commissioners,  we 

have touched on th is  a l ready,  so  I  am going over  some 

ground that  we have a l ready covered.   But  to  repeat  the 

argument ,  on my assessment ,  in  comparat ive terms,  I  

ment ion again the  f igure South Af r ica is  in  the top 5 percent  10 

of  a l l  count r ies in  re lat ion to the organised cr ime threat  that  

we face,  based on as an object ive  measure as I  th ink  you 

can obta in.   Our inst i tu t ions cur rent ly  do not  meet  the  

chal lenge to respond.   That  is  par t l y  why we are  s i t t ing 

here.    

 And s imply to  go back and to re inforce the  

inst i tu t ions as we have them now,  I  th ink wi l l  resul t  in  

fa i lure.   And I  th ink that  fa i lure may have an impact  for  our  

const i tu t ional  democracy.   And so  we need to do something  

b igger in  th is  mix .   And so I  urge the Commission to th ink  20 

about  recommending the appointment  of  a  Chapter  9 ant i -

organised cr ime agency,  which focusses a lso on the issue 

of  cr iminal  in f i l t ra t ion.  

 We have a l ready ta lked around some of  the th ings,  

i ts  in tegr i ty ,  i ts  abi l i ty  to  at t ract  sk i l ls ,  e t  cetera,  et  cetera.   
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But  i t  would be a hugely pract ica l  and symbol ic  s tep to  

respond to the issue of  organised cr ime.   To emphasise,  

and you can hear  the arguments to  say,  wel l  i t  w i l l  not  be 

pol i t i ca l l y  accountable,  I  th ink i ts  accountabi l i ty  systems,  as  

other  Chapter  9 bodies,  can be designed for  the speci f ic  

requi rements that  we need i t  to  have.   For  example,  a board  

or  other  par t icu la r  features.    

 But  the SPAC example in  A lbania provides,  I  th ink,  

a  model ,  and aga in I  ment ioned that  A lbania is  one of  the 

few count r ies to  be able to  improve i ts  posi t ion in  the index,  10 

to make concrete  steps against  cr iminal  o rganisat ions.   I  

th ink the real i t y  i s  that ,  and we should probably say i t  more 

b lunt ly  than we have been,  is  that  i t  may not  be possib le to  

complete ly rescue the SAPS f rom the level  o f  penet rat ion  

that  i t  has.   There is  some danger  in  star t ing anew.   But  i f  

we are to take the step,  as I  have argued,  then now is  the  

opportuni ty  to  do i t ,  g iven the  important  ro le that  the 

Madlanga Commission has p layed.    

 So,  90 out l ines that ,  wi th  some o f  the addi t ional  

arguments I  have made,  p lus then greater  deta i l .   I t  ra ises 20 

quest ions around,  for  example,  what  would become of  the 

Hawks.   Wel l ,  i f  you read the Hawks leg is la t ion,  which I  

have here,  the Hawks have a long l is t  o f  th ings that  they 

need to address,  inc luding organised cr ime.   So i t  would 

mean leg is la t ing for  funct ions between d i f fe rent  bodies.   On 
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the quest ion of  whether  cor rupt ion should be inc luded in  

such a body 's mandate,  I  want  to  argue that  organised 

cr ime is  the umbrel la  under which organised corrupt ion 

occurs.    

 And par t icu la r ly  i f  organised corrupt ion,  as in  some 

of  the cases that  the Commission i tse l f  has examined,  has 

c lear  o rganised cr iminal  and v io lent  tenets,  then an 

independent  body wi th the  cor rect  powers and resourc ing is  

the agency that  should take those issues on.   A l l  the  rest  is  

deta i l ,  and important  deta i l ,  but  th is ,  I  th ink,  is  the crux of  10 

the recommendat ion I  want  to  make to you.  

ADV CHASKALSON SC :    You have then got  –  we then 

move to the conclusion.   You have added a s l ide  deal ing  

wi th some sor t  o f  ext remely short - term measures,  which you 

th ink could be implemented a lmost  immediate ly.   I  am not  

sure where you would l ike to  take that .   Before or  af ter  your  

conclusion?  

DOCTOR SHAW :    I  wi l l  take i t  before,  i f  that  is  okay.  

ADV CHASKALSON SC :    Sure.   So that  s l ide 's  at  page 

293.  20 

DOCTOR SHAW :    Commissioners,  there is  noth ing new bar 

two or  three points which we have not  d iscussed.   But  in  our  

engagement ,  the idea was to ident i fy  areas that  could be 

done now,  or  quick ly ,  g iven some o f  the d iscussion we have 

had about  a stas is in  the system when we face such a 
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ser ious chal lenge.   The f i rs t  here is ,  o f  course,  the  

Organised Cr ime Counci l ,  which you have a l ready 

suggested your d iscomfor t  wi th ,  but  I  th ink your d iscomfor t  

is  a round the appointment  process,  not  the issue.  

 And the argument  for  making i t  a  shor t - term 

measure is  that  we can bui ld  societa l  conf idence in  the  

state 's  abi l i t y  to  respond.   And re lated to that  is  a  short -

term implementat ion p lan.   I  wou ld again emphas ise  the 

importance of  target ing par t i cu lar  ind iv iduals and groups.   

Secondly,  the creat ion of  mul t id isc ip l inary teams focused on 10 

key issues or  targets,  and they should form the kernel  o f  

the new Ant i -Organised Cr ime Agency.   So we need a  

br idge to get  to  a longer - term object ive,  which c lear ly  wi l l  

not  be able to  be achieved overn ight .    

 But  that  i s  the st rategy,  so to c reate  

mul t id isc ip l inary teams wi th carefu l ly  se lected ind iv iduals  

and who have in tegr i ty  to  begin to  focus on speci f ic  themes 

and issues as a kernel  for  a new agency.   Three,  we have 

a l ready d iscussed,  so i t  is  a  k ind  of  sum -up,  the f i l l ing of  

vacant  senior  posts wi th in the cr iminal  just ice system.   20 

Four,  we have d iscussed short -  and medium-term import ing  

of  sk i l led resources,  the low -hanging f ru i t ,  so to  speak,  

bal l i s t ics,  as we have ment ioned.    

 F ive,  th is  i s  perhaps not  as short - term as i t  seems,  

but  the in tegr i ty  assessments of  senior  pol i ce of f icers and 
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cr iminal  just ice o f f ic ia ls  by an independent  body expedi ted  

for  the purpose.   Again,  I  emphasise that  is  not  a  

standalone.   I t  is  par t  o f  a  longer - term set  of  inst i tu t ional  

change.   The next  i s  boards wi th in te rnal  and external  

candidates in  key inst i tu t ions.    

 The second last  one is ,  I  th ink,  i f  I  may say,  Chai r ,  

Commissioners,  that  the Madlanga Commission has set  an 

important ,  o r  set  the bar  h igh fo r  what  Commissions of  

Inqui ry themselves can do in  the context  of  th is  par t i cu lar  

area.   In  my own v iew,  you have done three th ings.   You 10 

have exposed cr iminal  act iv i t y .   You are deal ing w i th the  

st rategic response,  as we have been d iscussing.   But  a lso  

you have been engaged in  a process of  publ ic  educat ion 

around the issue of  organised cr ime.    

 And a l l  o f  that  adds up to the beginning of  the end 

of  impuni ty  for  ind iv iduals wi th in and outs ide of  the  cr iminal  

just ice system that  have been involved in  organised cr ime 

or  in  state penet rat ion.   And so when I  ta lked about  the 

resi l ience of  South Af r ica,  actual ly  th is  is  the  k ind of  

inst i tu t ion  that  a  res i l ient  or  a state wi th  some degree of  20 

resi l ience against  organised cr ime produces wi th in a 

democrat ic  f ramework to respond.    

 So the suggest ion is  to  make the argument  fo r  

se lected publ ic  enqui r ies s imi lar  to  th is ,  wi th  these th ree 

funct ions of  exposure,  s t rategy,  and publ ic  educat ion.   And 
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the s l ide says many Madlangas as a short - te rm label ,  Chai r ,  

but  I  th ink you understand what  I  mean.   We have ta lked 

about  Nelson Mandela Bay and the Western Cape.   A focus 

on those areas w i th the i r  h igh leve ls of  v io lence,  wh ich  are  

s imply unacceptable,  in  my v iew,  would not  be a bad p lace 

to begin.  

 F inal  measure is  I  th ink we have touched on th is ,  

but  i t  is  an important  point ,  is  the Commission and i ts  

f ind ings in  my own engagement ,  I  have been in  South Af r ica 

for  a couple of  weeks,  is  that  the morale wi th in the  cr iminal  10 

just ice system is  very,  very low.   And publ ic ,  i t  is  actual ly  

shown in  the la test  v ic t im survey resul ts ,  which have been 

re leased I  th ink very recent ly ,  and publ ic  conf idence in  the  

pol ice is  very low.    

 And so I  th ink i t  is  very important  to  th ink about  a 

ser ies of  morale -bui ld ing measures as an in ter im step.   And 

I  want  to  say that  the best  way to do that  is ,  f rom my 

exper ience e lsewhere,  i s  to  c reate momentum through 

success.   Prosecut ion of  key people,  the real  sense that  the  

state can respond,  keep the st rategy s imple,  do that  20 

through the mul t id isc ip l inary teams as I  have out l ined,  and 

begin to  move forward f rom the stasis whi le  beginning to f ix  

the system,  and in  at  least  my v iew,  c reate a new inst i tu t ion  

which is  needed.    

 And moving perhaps to the conclusion,  Advocate  
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Chaskalson,  the  organised cr ime problem that  we and 

others face is  not  going away.   I f  anyth ing,  i t  is  increasing.   

So the idea that  we can s imply do noth ing or  no t  have a 

longer p lan and th ink that  the problem is  becoming less,  I  

th ink everyth ing  we know both f rom the index and our  

management  or  understanding of  i l l ic i t  markets g lobal ly  

suggests that  South Af r ica wi l l  cont inue to face a ser ious 

set  of  problems.    

 And our  obl igat ion needs to be to bui ld  the  

resi l ience of  the state in  order  to  be able to  reduce cr iminal  10 

markets.   That  is  not  an overn ight  achievement .   Sorry,  

Advocate.  

ADV CHASKALSON SC :    No,  you have the f loor  at  th is  

point .   I  mean,  you have made a few statements  in  your  

conclusion f rom paragraph 95.   We have t raversed some of  

them.  I  th ink are  there concluding  remarks that  you would 

want  to  make to the Commission?  

DOCTOR SHAW :    Maybe three quick ones,  Chai r ,  s ince I  

have spoken a lo t .   The f i rs t ,  in  my exper ience,  is  that  

opportuni t ies fo r  law enforcement  and secur i t y  a rch i tecture 20 

reform come only  once in  a generat ion.   I f  you do not  take 

them, you may not  have the inst i tu t ions you need to face 

the th reats of  the  future and I  th ink  the Commission bears a  

heavy responsib i l i ty ,  in  my v iew,  for  doing that .    

 Secondly,  I  want  to  reemphasise the point  that  the  
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posi t ion in  South  Af r ica is  ser ious.   I  th ink of ten we forget  

how ser ious i t  is  because organised cr ime is  so much par t  

in  i ts  var ious mani festat ions of  our  ord inary l ives.   But  our  

homic ide rates and the degree,  for  example,  which i t  a f fects  

poor  and excluded people is  s imply not  acceptable .   And 

that  requi res cr iminal  just ice agencies and the wider  state 

to  respond.    

 And th i rd,  and las t ,  to  come back to the point  that  I  

t r ied to emphasise in  the beginning,  I  see th is  as an 

existent ia l  th reat .   I t  is  an ex istent ia l  threat  to  our  10 

const i tu t ional  o rder  because i t  is  so pervasive,  because i t  is  

embedded in  our  pol i t ics,  and because of  the level  o f  

v io lence that  I  have t r ied to i l lust rate.   That  we as a  

co l lect ive pol icy communi ty,  i f  you l ike,  has the obl igat ion to  

respond.   I  wi l l  end there.  

ADV CHASKALSON SC :    Thank you very much.  

CHAIRPERSON :    Mr Chaskalson,  looking  at  the  

recommendat ions,  and I  am now looking at  the short - term 

measures,  and i t  is  d i f f icu l t  to  imagine that  our  cr iminal  

just ice sector ,  the departments and min ist r ies that  are 20 

involved in  that ,  have not  considered some of  what  look l i ke  

easy wins,  for  example,  such as a reset  of  the system.   

Does GITOG do any work w i th our  South  Af r ican 

government ,  these re levant  cr iminal  just ice sectors?  Any 

work at  a l l ,  any in teract ion,  any advice,  any whatever i t  is 
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that  you of fe r  as a serv ice?  Do you have that  k ind of  

re lat ionship?  

DOCTOR SHAW :    Commissioner,  we have a –  actual ly ,  in  

my v iew,  I  am sta t ing i t  f rom my s ide,  we have qui te  a c lose 

re lat ionship wi th  ind iv iduals wi th in the government .   We 

have been br ie f ing and engaging wi th people in  the South 

Af r ican government  and other  governments for  a long t ime,  

and as a South Af r ican,  I  va lue our  re lat ionship wi th the 

states,  par t icu lar ly  because we are  of ten,  we looked at  the  

gang moni tor .   We are of ten re leasing in format ion which  10 

does not  make the count ry look good,  but  we feel  that  i t  i s  

our  object ive and obl igat ion to sh ine a l ight  on the extent  of  

the problem.    

 The Organised Cr ime Threat  Assessment  of  2022,  

for  example,  we br ie fed everybody in  government  and 

business who would l i s ten,  and on my own t r ips here and 

our  own staf f ,  we cont inue to ta lk  and engage.   So i t  is  not  

a contested re lat ionship at  a l l .   I  do not  th ink we have ever  

had such a c lear  set  of  recommendat ions as I  am put t ing in  

f ront  of  you now.   We feel  o f ten that  our  obl igat ion is  to  20 

provide st rategic  in format ion to re levant  pol i cy makers to  

understand the extent  of  the th reat ,  because I  th ink the  

st rategic packaging of  i l l ic i t  markets and thei r  impact  in  

South Af r ica is  no t  of ten present  in  the debate,  and that  has 

been one of  our  key object ives.  
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 We are work ing c losely wi th one or  two government  

departments on actual  cases.   I  wi l l  not  go in to that  now,  

but  that  is  examples of  the four th area of  our  work,  the  

d is rupt ion of  cr iminal  markets.   So I  cont inue to  welcome 

our par tnership wi th the South Af r ican government .  

CHAIRPERSON :    Thank you very much,  Dr Shaw.   You are 

excused,  but  of  course you wi l l  walk out  when we are  

adjourn.   Mr Chaskalson,  is  there anyth ing e lse?  

WITNESS EXCUSED 

ADV CHASKALSON SC :    No,  Chai r .   There is  noth ing to 10 

announce other  than I  th ink you must  announce when we 

come back.  

CHAIRPERSON :    A l l  r ight .   We wi l l  come back on the 15 t h ,  

1-5 of  September .   Some of  you must  have seen the media 

statement  that  was issued saying that  two of  the  

Commissioners have engagements  that  were ar ranged when 

the Commission 's  term was to have ended ear l ie r  than i t  wi l l  

now end,  and those were  so  f ixed that  the two 

Commissioners could not  move them.  Because previously I  

quote -unquote ousted Commissioner Baloyi ,  so she is  not  20 

the culpr i t  th is  t ime around.   So i t  is  Commissioner Khumalo  

and I .   Let  us ad journ and resumed at  9.30 on the 15 t h  o f  

September.  

INQUIRY POSTPONED TO 15 SEPTEMBER 2026  

INQUIRY ADJOURNS  
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