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PROCEEDINGS ON 16 SEPTEMBER 2026 

CHAIRPERSON :    Good morning,  Mr Chaskalson,  and good 

morning,  Ms Pop.   Thank you.    

ADV CHASKALSON SC :    Morn ing,  Chai r .   Morn ing,  

Commiss ioners.   Morn ing,  Ms Pop.  

MS POP :   Good morning.  

ADV CHASKALSON SC :    Ms Pop,  you should have in  f ront  

of  you a f i le  which has your  s tatement  and some Annexures 

to  i t  and maybe i f  we can star t  by …[ intervenes] .  

CHAIRPERSON :    The oath.   10 

ADV CHASKALSON SC :    Okay.    

CHAIRPERSON :    Wi l l  you be swear ing or  af f i rming?   

MS POP :    Af f i rming.  

CHAIRPERSON :    Oh.   Do you af f i rm that  the ev idence you 

are going to  g ive is  the t ru th,  the whole t ru th,  noth ing but  

the t ru th.   I f  so,  p lease say,  I  do.   

MS POP :    I  do.   

LAURA POP    (a f f i rms) 

CHAIRPERSON :    Thank you.  

ADV KHUMALO SC :    Mr  Chaskalson,  I  am going to  impose 20 

on you.   As you know,  we have students that  watch the 

Commiss ion and we have the publ ic  that  watches the 

Commiss ion.   In  terms of  the s t ream, just  very br ie f ly  te l l  

them where we are,  because yesterday we said we are 

s tar t ing wi th  JMPD, so that  they are not  lost  and they th ink 
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th is  is  another  JMPD wi tness.   Thank you,  s i r .   

ADV CHASKALSON SC :    Ms Pop,  what  can you te l l  us 

about  the Johannesburg Munic ipa l  Pol ice Depar tment?  

[Laughing]   No,  unfor tunate ly ,  we are jumping around a l i t t le  

b i t  to  accommodate the avai lab i l i ty  o f  Ev idence Leaders and 

a lso wi tnesses.   But  Ms Pop is  not  go ing to  speak about  the 

JMPD at  a l l .   She is  going to  speak about  in ternat ional  

exper iences of  ext raord inary ,  I  do not  want  to  say 

ext raord inary vet t ing,  ext raord inary in tegr i ty  evaluat ion of  

ex is t ing of f ic ia ls  wi th in cr iminal  just ice inst i tu t ions in ,  for  10 

want  of  a  bet ter  descr ip t ion,  moments of  cr is is  of  leg i t imacy 

of  those cr iminal  just ice inst i tu t ions and she has a broad 

range of  exper ience of  what  other  count r ies have done in  

cases where inst i tu t ions of  the ir  cr iminal  just ice system 

have been compromised.    

 There has been a cr is is  of  popular  leg i t imacy and 

they wanted to  move forward wi th  a new star t  on the basis 

of  a lmost  a c leansing of  the system.  I  hope I  have not  

butchered what  you are p lanning to  speak to,  but  you wi l l  

have the oppor tuni ty  to  f rame i t  more prec ise ly  in  due 20 

course.    

 And we wi l l  be jumping around.   Tomorrow we wi l l  

be deal ing wi th  Correct ional  Serv ices.   On Fr iday,  the Chai r  

o f  the Publ ic  Serv ice Commiss ion is  going to be coming to 

ta lk  about  more longer  term issues of  inst i tu t ional  re form 
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and correct ion as opposed to Ms Pop's  area of  exper t ise 

which is  a once of f  ext raord inary process.   But  af ter  that ,  

Ms Pop,  maybe i f  we can just  s tar t  by going to  page 35 of  

your  s tatement  and can you conf i rm that  that  is  your  

s ignature at  the foot  o f  page 35?  

MS POP :    Yes,  i t  is .   

ADV CHASKALSON SC :    And can you conf i rm that  the 

s tatement  represents your  bona f ide  op in ions on the mat ters 

that  i t  addresses and whether  issues of  fact  that  you 

address there are to  the best  o f  your  knowledge,  t rue and 10 

correct?  

MS POP :    They are t rue.  

ADV CHASKALSON SC :    And then maybe i f  we can just  

d iscuss,  expla in the s t ructure of  th is  f i le .   Your  s tatement  

ends at  page 35,  but  then there are severa l  Annexures.   I f  

you can star t  just  descr ib ing what  Annexure 1 is  f rom page 

36,  because we wi l l  be moving between the statement  and 

the Annexures once we get  in to  your  ev idence,  so just  

br ie f ly  descr ibe what  Annexure 1 at  page,  f rom page 36 is .    

MS POP :    Yes,  so in  Annexure 1,  I  descr ibe in  deta i l  the 20 

background and exper ience wi th  ext raord inary in tegr i ty  

evaluat ion measures in  severa l  countr ies,  some in  more 

deta i l  than others.   So they inc lude Kenya,  Albania,  

Moldova,  Ukra ine,  Bosnia and Herzegovina,  Kosovo,  

Poland,  Serb ia and Slovakia.   In  Annexure 2 …[ intervenes] .  
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ADV CHASKALSON SC :    Sorry ,  Annexure 2 just  for  the 

Commiss ioners ’  convenience is  f rom page 74.   

MS POP :    In  Annexure 2,  I  look at  genera l  themes in  

re la t ion to  the chal lenges exper ienced in  the 

implementat ion of  ext raord inary  evaluat ion measures that  

are covered in  Annexure 1 and I  po int  to  lessons learned 

f rom these country  exper iences.   

ADV CHASKALSON SC :    And then Annexure 3 at  page 

101.   

MS POP :    In  Annexure 3,  I  look at  the,  a t  impor tant  10 

in ternat ional  law opin ions and judgments of  the European 

cour t  on human r ights  in  re la t ion to  these ext raord inary 

evaluat ion processes as wel l  as judgments of  the European 

cour t  o f  human r ights  and opin ions of  the Venice 

Commiss ion.   

ADV CHASKALSON SC :    And can you just  expla in to  the 

Commiss ioners what  the Venice Commiss ion is?  

MS POP :    Ja,  the Venice Commiss ion,  i ts  of f ic ia l  t i t le  is  the 

European Commiss ion for  In tegr i ty  through Law and i t  is  a  

Counci l  o f  Europe advisory body on const i tu t ional  law.   So,  20 

I  can maybe prov ide more deta i ls .   So,  countr ies that  are 

members of  the Counci l  o f  Europe,  so these are main ly  

Western and Eastern European countr ies,  can seek the 

opin ion of  th is  body of  d is t inguished const i tu t ional  exper ts  

when they deal  wi th  issues of  reform of  the jud ic iary,  for  
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example,  or  e lectora l  law.   

ADV CHASKALSON SC :    And th is  is  a  b i t  o f  a  f ly ,  but  do 

you know what  South Afr ica 's  s tatus is  in  re lat ion to  the 

Counci l  o f ,  in  re la t ion to the Venice Commiss ion?  

MS POP :    I t  is  not  a  member of  the Venice Commiss ion.  

ADV CHASKALSON SC :    But  does i t  have a form of  

observer  s tatus?  

MS POP :    I  do not  know.   

ADV CHASKALSON SC :    I  am to ld i t  does.   

CHAIRPERSON :    What  I  do know, though,  is  that  they a lso,  10 

that  is  the Venice Commiss ion,  they a lso co l lect  what  they 

consider  to  be judgments of  par t icu lar  impor tance f rom 

var ious countr ies a l l  over  the wor ld  and I  do know that  they 

have taken some of  the Const i tu t ional  Cour t ,  some 

judgments of  the South Afr ican Const i tu t ional  Cour t .   And 

what  cour ts  f rom al l  over  the wor ld a lso do,  inc luding the 

South Afr ican Const i tu t ional  Cour t ,  is  to  contact  them when 

there is  a novel  issue on const i tu t ional  mat ters to  f ind out  

what  they have in  the i r  database.   

ADV CHASKALSON SC :    Chai r ,  a t  the r isk of  becoming a 20 

wi tness,  South Afr ica is  one of  two non-European countr ies 

that  has a form of  observer  s tatus at  the Venice 

Commiss ion.   But  the other  p iece of  in format ion that  I  was 

t ick led to learn about  was that ,  and I  th ink most  South 

Afr ican lawyers wi l l  be in terested to learn about ,  is  that  the 
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Venice Commiss ion funded the set t ing up of  SAFLI I ,  which 

is  the e lect ronic  database of  a l l  South Afr ican repor ted 

judgments.   So we have the Venice Commiss ion to  thank for  

that .   

ADV KHUMALO SC :    The other  Afr ican country ,  you said  

South Afr ica is  one of  two that  have observer  s tatus.  

ADV CHASKALSON SC :    I  th ink the other  is  the 

Palest in ian Author i ty .  

ADV KHUMALO SC :    Okay …[ indis t inct ]  [cross- ta lk ing] .  

ADV CHASKALSON SC :    Not  an Afr ican country ,  two non-10 

European countr ies.   I  th ink the Uni ted States was at  one 

stage.   South Afr ica is  not  a  member.   I t  has some form of  

observer  s tatus.   I  th ink the Uni ted States a lso at  one stage 

had that ,  but  i t  no longer  does.   Then f rom page 104,  there 

is  Annexure 4 and can you br ie f ly  descr ibe what  is  in  

Annexure 4? 

MS POP :    The Annexure 4 conta ins a l is t  o f  re ferences of  

l inks to  leg is la t ion on ext raord inary evaluat ions,  ar t ic les,  

judgments that  are referenced in  the wr i t ten s tatement .    

ADV CHASKALSON SC :    Now I  rea l ize,  do you have a 20 

whi te  f i le  there?  I f  you can go to page 117,  because the 

laws that  you sent  us through la te yesterday have been put  

in to that  f i le  as annexures.   So i f  you go to page 117 of  that  

f i le ,  and i f  you can just  ident i fy  what  Annexure 5 is .  

MS POP :    Yes,  the Annexure 5 conta ins the vet t ing of  
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Judges and Magist rates Act  f rom Kenya,  so the leg is la t ion 

on ext raord inary evaluat ion f rom Kenya.   

ADV CHASKALSON SC :    And Annexure 6 is  at  134.  

MS POP :    I t  inc ludes the Moldovan law on external  

evaluat ion of  judges and prosecutors.   

ADV CHASKALSON SC :    And what  was that  law?  

MS POP :    So th is  is  one of  the laws underp inning the 

ext raord inary evaluat ion mechanism in  Moldova.   

ADV CHASKALSON SC :    And then 150 is  Annexure 7.    

MS POP :    Yes,  th is  is  a t ranslat ion of  the leg is la t ion of  the 10 

law on the establ ishment  of  the High Ant i -Corrupt ion Court  

o f  Ukra ine that  deals  wi th  the select ion process that  

inc ludes in tegr i ty  evaluat ion and profess ional  e th ics for  

specia l ized ant i -corrupt ion judges in  Ukra ine.   

ADV CHASKALSON SC :    Thank you.   I f  we can now go 

back to  your  s tatement  and you begin your  s tatement  by 

essent ia l ly  set t ing out  who you are and what  your  

credent ia ls  are.   Can I  ask you to  take the Commiss ion 

through paragraphs 1 to  9.  

MS POP :    Yes.    20 

 “ I  am a Senior  F inancia l  Sector  Specia l is t  

wi th  the Wor ld Bank and I  am also a 

member of  the Sto len Asset  Recovery 

In i t ia t ive.   The Sto len Asset  Recovery 

In i t ia t ive is  a par tnership between the 
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Wor ld Bank and the Uni ted Nat ions Of f ice 

on Drugs and Cr ime.   I  lead ant i -

corrupt ion,  ant i -money launder ing,  and 

asset  recovery programs at  the moment  

in  Southern Afr ica,  South Asia,  and 

Eastern Europe and lead research 

pro jects  on ant i -corrupt ion issues,  in  

par t icu lar  f inancia l  d isc losure systems or  

asset  declarat ion systems for  publ ic  

of f ic ia ls .   I  ho ld a Bachelor  of  Ar ts  f rom 10 

Pr inceton Univers i ty  and a Master  of  Ar ts 

f rom Harvard Univers i ty .   I  have worked 

as an ant i -corrupt ion exper t  a t  the Wor ld 

Bank for  17 years.   I  led or  have been a 

member of  Wor ld Bank ant i -corrupt ion,  

ant i -money launder ing,  and asset  

recovery programs in  a number of  

countr ies,  inc lud ing Burk ina Faso,  

Cambodia,  Georg ia,  Guinea,  Indonesia,  

Kazakhstan,  Kuwai t ,  Kyrgyz Republ ic ,  20 

Laos,  PDR, L iber ia ,  Moldova,  Mongol ia ,  

Phi l ipp ines,  Romania,  S ierra Leone,  

South Afr ica,  Sr i  Lanka,  Uganda,  

Ukra ine,  Uzbekis tan,  Turkmenistan,  and 

Zambia. ”  
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ADV BALOYI SC :    Can I  just  ask,  wi th  these countr ies,  

these ant i -corrupt ion in i t ia t ives or  programs that  you run,  

do you do that  wi th  governments?  

MS POP :    Yes,  so these engagements are based on 

requests f rom di f ferent  par ts  of  the government  re lated to,  

so i t  can,  in  some countr ies I  have worked on ant i -

corrupt ion and ant i -money launder ing,  in  some other  

countr ies just  on ant i -money launder ing.   So i t  depends a lso 

on the top ic ,  who makes the request .   Somet imes the 

request  comes f rom independent  bodies,  invest igat ive 10 

bodies,  or  prosecutor ia l  bodies,  but  in  the major i ty  i t  is  

governmenta l  ent i t ies l ike the Min is t ry  of  Just ice,  for  

example.   

ADV BALOYI SC :    Maybe more speci f ica l ly ,  wi th  South 

Afr ica,  does i t  work wi th  government ,  and i f  i t  is  

government ,  which agencies or  depar tments?  

MS POP :    So,  in  South Afr ica,  I  a lso had a co l league who 

presented a l i t t le  b i t  about ,  f rom the Wor ld Bank,  who 

presented on our  work here.   We have worked wi th  

inst i tu t ions that  deal  wi th  prevent ion f ramework,  so l ike 20 

DPSA, a lso wi th  the Depar tment  of  Just ice on leg is la t ive 

reforms.   

ADV CHASKALSON SC :    I f  you can p ick up at  paragraph 4.    

MS POP :    Thank you.  

 “ I  prov ided advice on leg is la t ive reforms 
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to  s t rengthen f inancia l  d isc losure 

systems,  cr iminal isat ion of  money 

launder ing,  cr iminal  and c iv i l  conf iscat ion 

regimes,  reform of  inst i tu t ions 

responsib le for  prevent ing,  invest igat ing,  

prosecut ing,  and adjudicat ing corrupt ion 

and inst i tu t ions responsib le for  

invest igat ing economic cr imes and 

customs,  so the customs serv ices.   I  

have led programs del iver ing capaci ty  10 

bui ld ing to f inancia l  d isc losure 

pract i t ioners and to invest igators,  

prosecutors,  and judges on good 

pract ices in  in ternat ional  cooperat ion,  

domest ic  cooperat ion,  and st rategica l ly  

approaching complex money launder ing  

and corrupt ion cases in  order  to  ensure 

asset  recovery f rom fore ign jur isd ic t ions.   

I  have a lso suppor ted g lobal  asset  

recovery in i t ia t ives,  inc luding the Global  20 

Forum on Asset  Recovery and Global  

Forum on Asset  Recovery Act ion Ser ies 

and I  am the co-author  of  severa l  

publ icat ions on f inancia l  d isc losures. ”   

 I  wi l l  not  read a l l  the names,  but  these are 
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publ icat ions that  focus on d i f ferent  aspects of  the f inancia l  

d isc losure system, f rom elect ronic  f i l ing to  ver i f icat ion to  

publ ic  access and sanct ions.  

ADV CHASKALSON SC :    Maybe i f  we can just  emphasise 

paragraph 9.   Sorry ,  i f  you can go to  paragraph 9.   

MS POP :    Yes.    

 “So,  th is  s tatement  is  furn ished in  my 

personal  capaci ty  and ref lects  my exper t  

op in ions in  re la t ion to  implementat ion of  

ext raord inary in tegr i ty  evaluat ion 10 

measure as a method of  c leansing and 

reset t ing law enforcement  inst i tu t ions 

that  have been compromised to  the 

extent  that  they no longer  carry  publ ic  

t rust . ”   

ADV CHASKALSON SC :    Now, in  paragraphs 10 to  12,  you 

set  out  in  some ways the problem that  ext raord inary 

in tegr i ty  evaluat ions are des igned to address and maybe i f  

you could just  descr ibe that  problem.  You know, i f  you want  

to  do i t  in  your  word ing in  paragraphs 10 to 12,  that  is  f ine.   20 

I f  you want  to  just  add l ip ,  that  is  a lso f ine.   What  is  the 

issue?  Why do count r ies need ext raord inary in tegr i ty  

evaluat ions?  

MS POP :    So what  we have seen in  our  work in  severa l  o f  

the countr ies that  I  ment ioned ear l ier  is  that  the issue of  
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capture,  in f i l t ra t ion of  cr iminal  just ice inst i tu t ions is  not  an 

iso lated one,  unfor tunate ly  and th is  is  an issue that  

happens,  you know, across d i f ferent  countr ies,  d i f ferent  

reg ions.   And when these s i tuat ions happen,  I  th ink the,  you 

know, you see that  the f i rs t  react ion,  a lso because i t  is  the 

easier  react ion,  is  to  s tar t  wi th  minor  tweaks,  so,  to  go to  

cr iminal  invest igat ions or  d isc ip l inary invest igat ions us ing 

some of  the bodies that  are a l ready there.    

 And what  happens is  that ,  you know, in  some 

countr ies,  e i ther  they t r ied th is  or ,  you know, sor t  o f  they 10 

saw th is  before i t  even happened,  that  these measures 

would not  be suf f ic ient ,  because somet imes the bodies that  

are responsib le for  ensur ing d isc ip l inary measures can be 

captured themselves,  or  the i r  approach and thei r  pract ice 

does not  rea l ly  match the chal lenge.    

 Other  issues is  that  in  many countr ies,  the issues 

of  capture are a lso coupled wi th  issues around the length of  

t ime,  the delay i t  takes to invest igate and prosecute and 

adjudicate corrupt ion cases or  other  type of ,  you know, 

money launder ing cases and so on.   So,  those are not  the 20 

r ight  too ls  to  deal  wi th  an issue that  does not  cover  just  

one,  two or  three,  maybe even 40 people,  but  an issue that  

needs to be so lved at  scale.    

 So,  in ,  you know, I  mean,  you know, speaking about  

the chal lenges is  a lways easy and you know, you a lso have 
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the issue in  a number of  jur isd ic t ions that  you do not  even 

have the legal  inst ruments to  deal  wi th  the issue of  

var ia t ions of  weal th  that  is  not  just i f ied when you have,  

when there is  no l ink wi th  a cr iminal  act  or ,  you know, 

convic t ion for  a  cr iminal  act .   So,  in  these c i rcumstances,  

severa l  countr ies have,  you know, reached the conclus ion 

that  they need to adopt  a d i f ferent  approach and they 

star ted look ing at  these more sor t  o f  ext raord inary 

mechanisms that  are a l i t t le  b i t  o f  a  medic ine of  last  resor t  

to  deal  wi th  these chal lenges.    10 

 And the object ive of  these mechanisms is  to ,  f i rs t  

o f  a l l ,  restore t rust  in  these inst i tu t ions,  but  a lso make them 

ef fect ive and to be able to  weed out  or  to  d ismiss the 

ind iv iduals  who have in tegr i ty  issues,  and then but  a lso 

conf i rm cr iminal  just ice of f icers who have in tegr i ty ,  

because,  I  mean,  th is  is ,  you know, i t  is  a lso perhaps 

someth ing very obvious that  in  many countr ies,  you have a 

lo t  o f  honest  and hard-work ing cr iminal  just ice of f icers,  but  

they are sor t  o f  pu l led in  the same group wi th  people 

wi thout  in tegr i ty .  20 

ADV CHASKALSON SC :    Thank you.   From paragraphs 13 

to 15,  you essent ia l ly  g ive an out l ine of  what  your  s tatement  

addresses.   We have ant ic ipated some of  that  wi th  a 

descr ip t ion of  the annexures and we wi l l ,  you know, we are 

going to  get  your  s tatement ,  so I  do not  need you to repeat  
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that ,  un less there is  anyth ing that  you want  to  h ighl ight  in  

those paragraphs.   

MS POP :    I  do not .   There is  not  anyth ing in  the 

in t roductory par t  that  I  th ink requi res more explanat ions.   

There is ,  wi th  your  permiss ion,  I  would just  l ike to  add one 

point  f rom the in t roductory par t ,  which I  should have added 

ear l ier  s ince we are ta lk ing about  the Venice Commiss ion,  

but  I  th ink the impor tance in  these mechanisms to have,  to  

real ly  protect  a lso the r ights  of  the people who undergo 

these mechanisms,  to  real ly  have a fa i r  ba lance between 10 

the publ ic  in terest ,  to  have,  you know, these inst i tu t ions 

c lean and ef fect ive,  but  a lso to  protect  the r ights  of  the 

ind iv iduals  that  undergo through these processes as wel l .   

And I  th ink that  is  the e lement  that  d is t inguishes th is  

exper ience that  we are going to ta lk about  f rom just  the 

very cursory process in  which you just  d ismiss everyone 

and then ask everyone to get  reappointed.   Thank you.  

ADV CHASKALSON SC :    Then,  you then move to the case 

studies and i t  may be usefu l  for  the case study d iscuss ion  

of  your  s tatement  to  be based on the annexures where there 20 

is  a  b i t  more deta i l .   So I  am going to ask you to turn to  

page 36 where you star t  address ing the Kenyan example in  

some deta i l ,  and your  f i rs t  paragraph is  to  s i tuate i t  in  a 

h is tor ica l  context ,  and so maybe i f  you can just  address 

what  you set  out  in  paragraph 1 on page 36,  how d id th is  
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issue ar ise in  Kenya?  

MS POP :    Before speaking about  Kenya,  just  as a mat ter  o f  

perhaps background,  and I  should have taken the 

oppor tuni ty  you gave me ear l ier  to  expla in th is .   The 

research that  I  wi l l ,  you know, present  today is  research 

that  was compi led as far  as I  know for  the f i rs t  t ime even for  

the benef i t  o f  th is  process,  because a lo t  o f  th is ,  some of  

these mechanisms are happening now,  so they are l ive 

events to  a cer ta in  extent .    

 So th is  is ,  you know, a f i rs t  e f for t  to  br ing these 10 

d i f ferent  exper iences that  even happened at  d i f ferent  t imes,  

even d i f ferent  countr ies,  to  br ing them together  and real ly  

t ry  to  f i l ter  the lessons learned,  because as these 

mechanisms have evolved in  the past ,  they were even 

designed wi th  very l i t t le  exper ience f rom other  countr ies.   

So i t  was,  you know, a l i t t le  b i t  more in tu i t ive about  which 

could be the chal lenges and the problems,  but  I  th ink now 

we are in  a bet ter  s i tuat ion because we have some more 

in format ion.   And then I ,  you know, so s tar t ing wi th  Kenya,  

which is  …[ intervenes] .  20 

ADV CHASKALSON SC :    So,  maybe before we star t  wi th  

Kenya,  i f  one looks at  the annexures,  Moldova and Ukra ine 

are much heavier  than the others and I  understand that  has 

got  to  do wi th  your  own personal  exper ience.   So can you 

maybe expla in that?  
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MS POP :    Sure.   The exper iences of  Moldova and Ukra ine 

are exper iences in  which I  th ink mysel f  personal ly  and,  you 

know, my col leagues at  the Wor ld Bank have had sor t  o f ,  

you know, have been c loser  to .   I  mean,  one of  the reasons 

is  because I  have been work ing on th is  ant i -corrupt ion 

reforms in  these countr ies for  a t  least  10 years and then we 

have a lso prov ided in  some cases comments and advice on 

some of  the leg is la t ion,  but  a lso shar ing between countr ies,  

for  example,  f rom Ukra ine to  Moldova,  some of  the lessons 

learned f rom the processes in  the other  country .    10 

 So in  the,  you know, in  the presentat ion of  these 

exper iences,  in  some cases,  there is  a lso the e lement  of  

hav ing the personal  exper ience of  ta lk ing wi th  the members 

of  these Commiss ions and just  watching more c losely  how 

they operated.   In  the case of  Kenya and Albania,  i t  is  

based more on,  le t  us put  i t ,  more of  a  desk rev iew of  the 

exper ience.    

 So th is  is ,  th is  a lso expla ins sor t  o f  even the s ize of  

the country  examples.   And I  th ink i t  is  a lso,  and we can,  

th is  is  someth ing to  d iscuss la ter ,  even the design af fected 20 

why,  you know, there is  a lo t  o f  Ukra in ian examples for ,  you 

know, because the evaluat ions were designed in  a 

complete ly  d i f ferent  way.   

ADV CHASKALSON SC :    Thank you.   Wi th that ,  can we 

then begin on Kenya and the h is tory that  gave r ise to  
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Kenya.  

MS POP :    Yes.   So the Kenyan ext raord inary evaluat ion 

system, which in  the Kenyan context  was cal led a vet t ing 

system, emerged out  o f  the 2010 Const i tu t ion,  and the 

or ig in  of  the Const i tu t ion was a lso the post-e lect ion 

v io lence of  2007/2008.   The f i rs t  s tep in  th is  process was 

the adopt ion of  the Const i tu t ion and then the adopt ion of  

the Act  that  speci f ied the deta i ls  of  the vet t ing for  judges 

and magist rates.   The,  sor t  o f  the ear l ier  context  for  th is  

and why there was th is  focus on,  you know, the vet t ing of  10 

judges and magis t rates was the,  I  th ink,  concerns f rom the 

legal  communi ty ,  c iv i l  soc iety .    

 I  th ink pr ior  to  th is  per iod,  there had been a 

delegat ion of  commonweal th  judges who looked at  the 

chal lenges in  the Kenyan jud ic ia l  system.  So i t  d id  not  

come out  of  the b lue.   There had a lso been processes 

ear l ier  on re lated to so-cal led radica l  surgery where a lo t  o f  

judges and magist rates were forced to res ign af ter  a 

Commiss ion co l lected a lo t  o f  in format ion about  a l leged 

in tegr i ty  v io la t ions.    20 

 So that ,  wi th  that  or ig in ,  in  2011,  the law on the 

vet t ing of  judges and magist rates was adopted,  which 

created the judges and magist rates vet t ing board and th is 

board inc luded n ine members,  s ix  Kenyans,  three lawyers 

and three non- lawyers,  and three fore ign judges f rom 
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commonweal th  jur isd ic t ions.   And among the,  so the 

commonweal th  judges inc luded e i ther  serv ing or  ret i red 

judges.   There were super ior  cour t  judges.   Some of  them 

were former or  ret i red ch ief  just ices.   So,  and the 

representat ives in  th is  sor t  o f  group of  three over  the years 

were serv ing or  re t i red judges f rom South Afr ica,  Zambia,  

Ghana,  Uganda,  Tanzania and Sr i  Lanka.   There is  

…[ intervenes] .  

CHAIRPERSON :    So does i t  mean the commonweal th  

judges served successive ly ,  perhaps,  because you have 10 

more than three countr ies there?  

MS POP :    Exact ly .   

CHAIRPERSON :    A l l  r ight .  

MS POP :    So some of  them, my understanding is ,  you 

know, some of ,  not  a l l  o f  them stayed for  the whole durat ion 

of  the panel 's  work.  

CHAIRPERSON :    Okay.    

MS POP :    So,  and there was a South Afr ican ret i red 

Const i tu t ional  Cour t  judge who was a member of  th is  vet t ing 

board,  Judge Alb ie Sachs.   So,  in  these panels ,  the fu l l  20 

board was 9,  and they worked in  panels  wi th  each category 

being represented in  the panel .    

 I  had recent ly  sor t  o f  watched sor t  o f  a  very 

ins ight fu l  lecture that  Judge Alb ie Sachs gave on th is  top ic  

maybe 13 years ago and he sor t  o f  a lso g ives a good 
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explanat ion about  how,  in  the beginning,  the whole board 

worked together  so that  they would be able to  form the 

pract ice of  the vet t ing board and a lso deal  wi th  the most  

sensi t ive or ,  I  mean,  not  the f i rst  dec is ions that  they had to 

make.   And one of  the,  in  the law,  there is ,  the law 

prescr ibes even the order  of  the judges that  would be 

vet ted,  and they s tar ted wi th  the h ighest  judge,  so the Cour t  

o f  Appeals  judges.   So thei r  dec is ion was to,  you know, 

s tar t ing wi th  the Cour t  o f  Appeals  judges and the i r  vet t ing 

to  s i t  a l l  together  and make those decis ions.    10 

ADV CHASKALSON SC :    Sorry ,  you speak about  that  

lecture.   You have actual ly  g iven me the l ink.   Can you just  

put  i t  on record so that  everyone,  i t  is  not  in  any of  the 

documents.   I  do not  know i f  you have the l ink to  hand.    

MS POP :    I t  is  in  the references.   I  added i t  in .   

ADV CHASKALSON SC :    I f  we can then just  qu ick ly  go to  

Annexure 4 and f ind i t .   Oh,  i t  is  the last  one.   I t  says “Alb ie 

Sachs Judging the Judges” .   I t  is  a t  page 104.   Sorry  about  

that .    

MS POP :    What  I  wi l l  say about  even l is tening,  so i t  is  very 20 

helpfu l  to  have th is  sor t  o f  hear ing the way members of  

these boards,  so in  Kenya and in  other  countr ies,  have 

deal t ,  you know, wi th  the i r  ro le ,  because i t  speaks,  you 

know, both about  the more technica l  aspects and procedura l  

aspects about ,  and even admin is t rat ive,  about  how do you 
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organize th is  type of  work.   And I  th ink he ment ions at  some 

point  that  th is  was probably  one of  the most  chal lenging 

th ings that  he has ever  done because you are,  you know, 

making a judgment  on another  judge's  in tegr i ty .    

 But  I  th ink i t  speaks about ,  you know, how do you 

apply  some of  these standards as wel l ,  because when,  you 

know, the Kenyan law speaks about  the d i f ferent  aspects 

that  the board would look at ,  so both sor t  o f  f inancia l  

proper ty ,  f inancia l  in tegr i ty ,  but  a lso other  issues re lated to 

d i l igence,  temperament ,  look ing at  past  conduct ,  past  10 

judgments,  and how do you go f rom those genera l  terms to 

the pract ice of  actual ly  vet t ing the act iv i ty  of  these just ice 

of f icers.    

 Then,  so these were the cr i ter ia  that  were used to 

look at  the,  you know, so they are both the f inancia l  

cr i ter ia ,  the Commiss ion looked at  f inancia l  d isc losures of  

judges and magis t rates.   I f  I  can,  you know, there is  one 

e lement  I  d id  not  ment ion,  meaning that  the vet t ing,  and,  

you know, I  have,  I  t r ied to  use more ext raord inary 

evaluat ions so that  i t  is  not  confused wi th  other  processes 20 

that  are ca l led vet t ing,  but  they are,  you know,  they are 

d i f ferent  f rom th is  process.    

 In  th is  case,  the leg is la t ion covered High Cour t  and 

Cour t  o f  Appeals  judges and magist rates,  wi th  the,  sor t  o f  

s tar t ing wi th  the super ior  judges and then hav ing a process 



    16 SEPTEMBER 2026 – DAY 174 

Page 21  o f  147  

 

 

for  the magist rates.   The hear ings were judges and 

magist rates who were vet ted could choose whether  they 

would,  the hear ing would be pub l ic  or  conf ident ia l .   The 

f ina l  determinat ions were reasoned and publ ished,  so the 

f ina l  dec is ions were publ ished.   There was no,  the only 

course of  appeal  for  the judges and magist rates was to 

another ,  a  d i f ferent  panel  o f  the board.    

 The Supreme Cour t ,  there were severa l  judges that  

appealed to  the High Cour t  and the Supreme Cour t ,  and the 

f ina l ,  the decis ion of  the Supreme Court  was that ,  indeed,  i t  10 

had no jur isd ic t ion to  consider  appeals .   Thei r  on ly  

jur isd ic t ion was to look at  issues around const i tu t ional  

issues re lated to  how the board was formed,  or  ra ther  

issues that  had more to  do wi th  the inst i tu t ional  e lements.    

ADV KHUMALO SC :    Ms Pop,  the format  of  the vet t ing 

process,  was i t  done on paper  or  was there physica l  

in terv iews where the judges and magist rates were able to  

answer quest ions or  c lar i fy  any issue that  the board was 

uncomfor tab le wi th?  What  process d id they fo l low?  

MS POP :    Yes,  so,  a l l  the judges and magist rates received 20 

not ice,  inc lud ing around the concerns that  had been ra ised.   

Ear l ier  in  the process,  the board a lso inv i ted or  spoke 

broadly  about  the mandate of  the board and inv i ted 

compla ints  and sor t  o f  a lso about  the judges that  were 

being vet ted.   So,  a l l  o f  the judges and magist rates had an 
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ora l  hear ing.   

ADV CHASKALSON SC :    You then deal  wi th  the s tat is t ics  

in  paragraph 4.   I  am not  sure i f  there is  anyth ing you want  

to  h ighl ight  there,  or  add,  but  i f  there is ,  do so now.  I f  not ,  

we wi l l  take i t  as read.    

MS POP :    I  th ink the only  issue that  I  wi l l  f lag,  and we can 

have a d iscuss ion about  th is  la ter ,  is  that  I  th ink the 

percentage of  magis t rates or  judges who were found 

unsui tab le is  lower than in  the,  sor t  o f  the other  cases and,  

you know, I  have not ,  I  would argue that  th is  is ,  th is  a lso 10 

happened because of  the ear l ier  rad ica l  surgery.   

 So,  I  th ink that ,  you know, just  to  a lso th ink about  

these,  to  understand the impact  and outcome of  these 

processes,  I  th ink that  is  sor t  o f  important  to  keep in  mind.   

And I  th ink what  is  a lso impor tant  is  that  a lo t  o f  the judges 

that ,  you know, that  th is  is  a lso both a mix of  sor t  o f  

super ior  judges and a lso magist ra tes that ,  you know, sor t  of  

the problem ran f rom, you know, the top to the,  you know, 

lower down.    

 And then,  I  a lso wanted to  ment ion,  because th is  20 

example is  rea l ly  on ly  about  judges,  and a lso h ighl ight ing 

the fact  that  the examples are focusing more on the 

inst rument  and the method,  not  on,  you know, which are the 

categor ies that  should be the focus of  these mechanisms.   

In  some countr ies,  very unfor tunate countr ies,  the issue of  
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in tegr i ty  in  the jud ic iary is  very,  very ser ious and,  you know,  

at  that  t ime,  i t  looks that ,  you know, Kenya was one of  

these.   But  that  does not  mean that ,  you know, a l l  countr ies 

need to go through the evaluat ion of  a l l  o f  the cr iminal  

just ice of f icers.  

ADV CHASKALSON SC :    And do I  understand,  I  mean,  I  

in ferred f rom what  you were say ing that  Kenya may have 

been the f i rs t  country  to  exper iment  wi th  th is  sor t  o f  a 

mechanism.  Is  that  correct?  

MS POP :    Based on the research,  I  th ink i t  is  the f i rs t  10 

example in  which there is  a  process which is ,  that  keeps 

th is  balance of  the publ ic  in terest  and the r ights  of  the 

ind iv iduals  being undergoing evaluat ion,  i t  keeps i t  in  

balance,  and I  th ink f rom that  perspect ive,  i t  is  very 

impor tant  to ,  you know, to  look at  i t .    

 I  wi l l  a lso say that  l is tening to Just ice Alb ie Sachs,  

i t  was very remin iscent  to  me wi th ,  you know, how members 

of  subsequent  Commiss ions who worked in  Moldova or  

Ukra ine ta lked about  the process and about  the object ives 

and how you handle these very thorny issues,  t ry ing to  f i l ter  20 

who is  su i tab le and not  su i tab le to  operate in  the cr iminal  

just ice system.  

CHAIRPERSON :    Besides the balancing exerc ise,  was i t  

the f i rs t  country  to  engage in  such a wide-ranging,  

extensive vet t ing exerc ise?  
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MS POP :    So,  in ,  you know, there is  a lo t  o f  h is tory in  

Eastern Europe,  for  example,  o f  t ry ing to c lean up or  reset  

the d i f ferent  par ts  of  the publ ic  sector  or  cr iminal  just ice 

sector  af ter  sor t  o f  author i tar ian regimes,  for  example.   So,  

they had these processes ca l led lust rat ion,  where,  you 

know, you are t ry ing to ,  you know,  t ry ing to  push out  o f  the 

system indiv iduals  who worked very c losely ,  for  example,  

wi th  the secur i ty  apparatus of  these systems.    

 So,  I  th ink those were,  you know, some of  perhaps 

somehow s imi lar  in  mechanics,  you know, programmes.   10 

But ,  you know, I  th ink that  the Kenyan exper ience is  the one 

where we are s tar t ing to  see the,  l ike a more developed 

f ramework of ,  you know, balanc ing these,  wi th  these two,  

because in  the other ,  l ike,  for  example,  wi th  the lust rat ion 

mechanisms,  for  example,  the European Cour t  o f  Human 

Rights  had,  you know, some,  a few quest ion marks about  

how these processes evolved.    

ADV CHASKALSON SC :    Maybe i f  I  can just  p ick up on 

that  po int .   You deal  wi th  some of  the more,  some of  the 

ear l ier  and more ext reme vers ions,  for  instance,  Bosnia and 20 

Herzegovina,  that  is  a t  page 71,  and Poland at  page 72.   

And would i t  be fa i r  to  say that  both of  those cases were not  

prov id ing for  a procedure that  a l lowed for  an ind iv idual ised 

determinat ion,  and that  they were essent ia l ly  just  

genera l ised at tempts to  get  r id  of  incumbents f rom a 
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prev ious regime?  

MS POP :    Exact ly .   I  mean,  I ,  you know, I  have not  s tudied 

these in  sor t  o f  a  lo t  o f  deta i l  to  understand,  l ike,  what  were 

the mot ivat ions,  and I  mean,  i t  might  have been the case 

that  the mot ivat ion,  or  the,  wel l ,  not  mot ivat ion,  the mot ives 

were,  you know,  sor t  o f  the in tent ions were good.   But  I  

th ink in  these cases,  how you proceed and what  procedures 

you put  in  p lace are important .    

 So,  I  th ink these are,  and I ,  you know, inc luded 

these on purpose so that  to  show not  the a l ready sor t  o f  10 

more developed processes,  but  a lso,  you know, even for 

contrast ,  which are the processes that ,  you know, more or  

less,  I  th ink,  t ry  to  do the same th ing,  but  d id  not  go about  i t  

in  a way that  rea l ly  protected the,  you know, the r ights  of  

the people,  you know, get t ing evaluated.  

ADV CHASKALSON SC :    I f  we can then move to Albania,  

which you descr ibed f rom page 39.   

ADV KHUMALO SC :    Before we move to Albania.   So,  the 

process in  Kenya star ts  in  2012,  ends in  2016,  but  the most  

impor tant  th ing is  the outcome,  not  the process,  because 20 

the whole point  o f  embark ing on th is  exerc ise was to c lean 

up the jud ic iary ,  and your  in t roduct ion says because there 

was lack of  t rust ,  there was cr i t ic ism of  jud ic ia l  corrupt ion 

and capture.   What  was the percept ion of  the Kenyan 

populat ion af ter  the process?  Did they th ink i t  achieved the 
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outcome or  i t  was just ,  you know, an exerc ise for  the sake 

of  do ing the exerc ise?  But  at  the end of  the day,  the 

percept ion the Kenyans had of  the i r  jud ic iary  in  2021 was 

the same as i t  was in  2011.   

MS POP :    So,  my understanding,  and you know, is  that  that  

was the process,  a t  least  wi th regards to the jud ic iary,  i t  

had a posi t ive ef fect .   I  do th ink,  and that  th is  whole 

process needs to be put  in to even fur ther  context ,  because,  

you know, many t imes the,  even i f  you have a wel l -

per forming jud ic iary ,  but  you have issues,  you know, in  10 

other  par ts  of  the cr iminal  just ice system, i t  is  very hard for  

the populat ion to  see resul ts .    

 But  f rom, you know, the enqui r ies that  I  have done 

in to th is ,  i t  seems that  the process was def in i te ly  pos i t ive 

and i t  was a lso posi t ive because i t  a l lowed,  and that  is  a  

very impor tant  po int ,  to  af terwards have a d i f ferent  way a lso 

of  se lect ing,  you know, judges who,  you know, vacated the i r  

pos i t ions,  to  have a,  you know, more open process to have 

people who would not  have jo ined the jud ic iary  before.   So, 

I  th ink that  th is  issue of  the outcome in  the Kenyan case 20 

def in i te ly  needs to be studied more and to sor t  o f  unpack a l l  

o f  the other  e lements that  contr ibute to  the,  you know, 

publ ic  percept ion.  

ADV CHASKALSON SC :    I  do want  to  emphasize the point  

that  you just  made that  a f ter  the ext raord inary  process,  a 
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new system of  appointment  was put  in  p lace.   I t  is  the point  

that  you make on page 38,  paragraph 5,  that  go ing forward,  

you t ry  to  sor t  out  in tegr i ty  at  entry ,  or  at  least  you t ry  to  

sor t  out  in tegr i ty  par t ia l ly  a t  ent ry .   And would i t  be fa i r  to  

say that  you need,  that  an ext raord inary process has to  be 

coupled wi th  other  processes that  wi l l  deal  wi th ,  o ther  

longer  term processes that  wi l l  deal  wi th  protect ing in tegr i ty 

in  the inst i tu t ion going forward?  

MS POP :    Absolute ly .   This ,  the ext raord inary vet t ing 

processes are about  g iv ing the system a good foundat ion.   10 

And then,  there is  a lo t  o f  work to  be done in  terms of  

rebui ld ing some of  the inst i tu t ions that  had in tegr i ty  

chal lenges.   And that  a lso needs to  be done through the 

process of ,  you know, making sure that  not  on ly  there is  

in tegr i ty  considered when these new appointments are 

done,  but  a lso making sure that  the bodies that  se lect  these 

people have some,  you know, perhaps more independence,  

and so,  to  sor t  o f  look more hol is t ica l ly  at ,  you know, what  

were the reasons for ,  you know, get t ing that  capture.    

 Because some of ,  you know, maybe a lo t  o f  these 20 

people,  when they s tar ted in  the system, they were,  you 

know, they were people wi th  in tegr i ty .   But  that ,  and I  th ink 

we see in  more deta i l  la ter  that  in  some system they even 

star ted the vet t ing process wi th  inst i tu t ion responsib le for  

appoint ing prosecutors,  judges.  and I  th ink i t  goes to th is  
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idea that ,  you know, th is  is  par t  o f  a  much,  much b igger  

process that ,  you know, one has to  focus on.  

ADV CHASKALSON SC :    I f  you can move then to Albania,  

which you star t  address ing at  page 39,  and again,  your  f i rs t  

paragraph is  essent ia l ly  a  h is tor ica l  in t roduct ion.   Is  there 

anyth ing you would h igh l ight  there?  

MS POP :    What  I  would h igh l ight  here is  that  there was a 

basis ,  sor t  o f  a  documentary or  research basis  for  the 

d iagnost ic  of  the issue in  Albania that  then led to th is  

ext raord inary evaluat ion process.   And th is  ad hoc  10 

par l iamentary commit tee documented the issues of  

corrupt ion among judges and prosecutors,  po l i t ica l  

in ter ference over  the jud ic iary ,  and,  you know, levels  of ,  

sor t  o f  issues wi th  the accountabi l i ty  mechanisms which 

should have prevented a lo t  o f  these issues in  these 

inst i tu t ions and the issues around profess ional ism.   

ADV CHASKALSON SC :    And then f rom paragraphs 8 

onwards you deal  wi th  what  the package,  what  the 

ext raord inary in tegr i ty  evaluat ion package enta i led.   Can 

you take the Commiss ion through that?  Again,  I  do not 20 

need you to read everyth ing,  but  maybe just  to  h ighl ight  

what  you see as the cr i t ica l  features of  the Albanian 

approach.   

MS POP :    Yes.   So,  in  the Albanian approach there was 

th is  in i t ia l  phase of  document ing the,  you know, where the 
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problems are.   So,  having an ad hoc  par l iamentary 

commit tee,  hav ing an assessment  repor t ,  hav ing a reform 

st rategy,  so,  sor t  o f  go ing,  you know, going s tep by s tep in  

document ing the issue and the measures that  need to be 

in t roduced.   That  a lso inc luded the,  you know, improvement  

to  the system for  d isc losure and ver i f icat ion of  assets for  

judges and prosecutors.    

 And that  was the foundat ion for  the draf t ing of  the 

const i tu t ional  amendments.   And then these consul ta t ions 

wi th  the Venice Commiss ion about  which we have ta lked 10 

ear l ier  a t  d i f ferent  s tages.   And here,  you know, l ike in  the 

case of  Kenya,  there is  th is ,  you know, the fact  that  these 

amendments are happening through const i tu t ional  

amendments show how, one,  how ser ious the cr is is  was and 

I  th ink a lso how ser ious ly  i t  was taken.   And then the 

const i tu t ional  amendments were fo l lowed by the leg is la t ion 

that  fur ther  deta i led the process.  

ADV CHASKALSON SC :    And then you deal  wi th  some of  

the deta i ls  in  paragraph 10 of  who was subjected to  the 

process and what  the process tested,  as i t  were.   Can you 20 

address that?  

MS POP :    Yes.   So,  the scope of  the Albanian process 

inc luded judges at  a l l  levels ,  inc lud ing the Const i tu t ional  

Cour t ,  the High Court ,  and a l l  prosecutors,  inc luding the 

senior  management ,  as wel l  as cer ta in legal  adv isors who 
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were work ing in  the Supreme Court ,  in  the h ighest  cour t ,  

and th is  inc luded,  i t  was around 800 people.   

ADV CHASKALSON SC :    And what  was invest igated?  

MS POP :    So the focus was on submit t ing an asset  

dec larat ion,  which was ver i f ied by the asset  dec larat ion 

agency.   So in  Albania,  they have a specia l ized agency that  

just  deals  wi th  asset  dec larat ion and conf l ic t  o f  in terest ,  

both submiss ion and ver i f icat ion,  in  order  to  look at  

whether ,  you know, assets were d isc losed and a lso i f  there 

are,  you know, assets that ,  you know that  are h idden,  and 10 

a lso i f  the assets d isc losed are covered by suf f ic ient  legal  

assets.    

 And then there was the background assessment  

re lated to contacts  wi th  organized cr ime.   I  th ink the par t  I  

should have ment ioned ear l ier  is  a lso that  in  one of  the 

chal lenges in  the cr iminal  just ice system at  the t ime in  

Albania was a lso in f i l t ra t ion f rom organized cr ime.   So th is 

is  why th is  aspect  was inc luding  a very d i rect  sor t  o f ,  as a 

mat ter  of  focus and then a lso they looked at  the sor t  o f  

issues around competence and profess ional ism,  look ing at  a  20 

sample of  the people who were evaluated,  o f  the ind iv iduals  

who were evaluated and thei r  dec is ions,  i f  they were judges 

or  case f i les.   

ADV CHASKALSON SC :    And how was the process 

s t ructured?  Who conducted the evaluat ion?  
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MS POP :    The evaluat ion,  there were sor t  o f  severa l  bodies 

involved.   The f i rs t ,  so the f i rs t  instance body,  the 

Independent  Qual i f icat ion Commiss ion composed 12 

Commiss ioners work ing in  panels  of  3 .   Decis ion of  th is  

Commiss ion were appealed to  the specia l  appeal  chamber 

that  o f  7  judges at tached to Const i tu t ional  Cour t .   Two 

publ ic  Commiss ioners could appeal  conf i rmat ions in  the 

publ ic  in terest .   And then there was a lso a mechanism that  

was set  up ca l led the in ternat ional  moni tor ing operat ion that  

was responsib le for  the evaluat ion of  the ind iv iduals  who 10 

were,  u l t imate ly  became members of  the Qual i f icat ion 

Commiss ion and the other ,  the Specia l  Appeal  Chamber and 

a lso la ter  moni tored the proceedings.   

ADV CHASKALSON SC :    Paragraph 12 you ta lk  about  the 

length that  th is  process took.   Can you expla in or  not  

expla in?  

MS POP :    Ja,  so the Independent  Qual i f icat ion Commiss ion 

s tar ted issu ing decis ions in  2018,  again s tar t ing wi th the 

h ighest  levels  and the last  appeal  dec is ion was issued in  

th is  year .   So i t  was over  a per iod of  now a lmost  8 years 20 

that  th is ,  you know, procedure was ongoing.    

ADV CHASKALSON SC :    And again you g ive s tat is t ics in  

paragraph 14.   Is  there anyth ing you would emphasize 

there?  

MS POP :    Yes,  I  th ink that  an important  number is  the 
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number of  res ignat ions and I  th ink that  that  is  very,  the 

credib i l i ty  o f  the process is  very important  because,  you 

know, in  many cases the people who probably  need to be 

f i l tered,  you know, who wi l l ,  who know that  they wi l l  not  be 

able to  successfu l ly  undergo such an evaluat ion,  just  

res ign,  and that  actual ly  is  a very good outcome for  the 

system because then there are,  you know, there are not  

these cr iminal  just ice of f icers in  the systems who are just  

appeal ing procedures and so on.   And the other  par t  is  sor t  

o f  the numbers in  terms of  the ind iv iduals  who are 10 

d ismissed.    

 Out  of  800 cr iminal  just ice of f icers,  both judges and 

prosecutors who have undergone the process,  283 were 

d ismissed,  which is  I  would argue a very large number.   And 

then there is  a lso I  th ink that  sor t  o f  the posi t ive number,  

the conf i rmat ions,  that ,  you know, as I  was ment ion ing in  

the in t roduct ion,  I  mean th is  is  a lso a way for ,  you know, 

making sure that  the people who have in tegr i ty  are 

recognised as such and they are not  just  a l l  seen as par t  o f  

th is  sor t  o f  l ike grey mass of  ind iv iduals  wi th  in tegr i ty 20 

issues.   

ADV CHASKALSON SC :    Then in  paragraph 44,  you 

h ighl ight  severa l  features that  d is t inguish the Albanian 

exper ience.   Do you want  to  address those now?  

ADV KHUMALO SC :    Page 44,  paragraph …[ intervenes] .  
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ADV CHASKALSON SC :    Sorry ,  i t  is  the bot tom of  page 43,  

paragraph 16 going over  to  44.   

MS POP :    Yes,  so the impor tant  features are the asset  

dec larat ion,  the background declarat ion and the 

profess ional  se l f -appra isa l .   One issue that  is  a lso 

impor tant  is  that  a  lo t  o f  the d ismissals ,  so a lo t  o f  the 

f ind ings in  terms of  unsat is factory in tegr i ty  or  unsui tab i l i ty  

were re lated to f inancia l  in tegr i ty  issues.   So even though 

there are a l l  o f  these mechanisms for ,  you know, get t ing 

in format ion f rom the sor t  o f  in te l l igence serv ices about  10 

associat ion wi th  organised cr ime,  the most  used inst rument  

or  the most  he lpfu l  one in  terms of  the Commiss ion 

determin ing th is  unsui tab i l i ty  was the f inancia l  in tegr i ty  par t  

and probably ,  I  mean th is  is  just ,  you know, probably  i t  

might  have even ind icated wi thout  rea l ly  go ing in to the 

associat ion wi th  organised cr ime but  the ef fects  of  that  

associat ion which were,  you know, a lso easier ,  a lso much 

st ra ight forward to  document .   

 The other  e lement  was that  when these 

Commiss ions looked at  the unjust i f ied var ia t ions of  weal th  20 

between the assets,  the expendi tures,  the l iab i l i t ies of  a  

cer ta in ind iv idual  and thei r  lawfu l  income,  the threshold that  

was considered as leading to  sor t  o f  th is  f ind ing of  

unsui tab i l i ty  was sor t  o f  twice,  sor t  o f  hav ing assets that  

are,  un just i f ied assets that  are twice as h igh as the lawfu l  
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income.   

 And the other  in terest ing par t  was that  lawfu l  

income was considered only  income for  which the people 

who had undergone th is  process had paid taxes.   So,  and I  

th ink th is  is  a lso someth ing,  you know, that  o ther  systems 

have looked at  in  terms of ,  you know, a lso the tax 

compl iance of  the persons assessed.   And then the 

magist rates,  th is  is  sor t  o f  a  choice that  was done in  

Albania,  the prosecutors or  judges who chose to res ign 

rather  than undergo re-evaluat ion were barred f rom jud ic ia l  10 

of f ice for  15 years and decis ions of  the external  evaluat ion 

bodies could not  be rev iewed by ord inary or  super ior  or  any 

cour ts  in  Albania.   The only  external  remedy lay wi th  the 

European Cour t  o f  Human Rights .  

ADV CHASKALSON SC :    And then you address the 

European cour t 's  judgment .   I  am not  going to t ry  and 

pronounce in  A lbanian,  the appl icants,  but  there is  a 

judgment  that ,  wel l ,  maybe i f  you can address what  that  

judgment ,  the context  for  the judgment  and what  i t  dec ided.    

MS POP :    So,  I  should d isc lose that  I  a lso could not  20 

pronounce th is  name.   So,  I ,  you know, have the benef i t  o f  

hav ing an Albanian co l league,  so I  asked her ,  so,  th is  name 

is  pronounced and I  hope I  do i t  just ice,  Xhoxhaj .   And in  

th is  f i rs t  judgment ,  the cour t  examined the d ismissal  o f  a  

Const i tu t ional  Cour t  judge through th is  process.   And the 
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ar t ic les that  i t  looked at  f rom the European Convent ion were 

Ar t ic le  6,  r ight  to  fa i r  t r ia l ,  and Ar t ic le  8,  r ight  to  respect  for  

pr ivate l i fe  and fami ly  l i fe .   And i t  accepted the composi t ion 

and independence of  the external  evaluat ion bodies.   Very 

impor tant  for  procedura l  purposes and the work of  not  on ly  

th is  Commiss ion,  but  a lso fu ture Commiss ions,  was 

accept ing the sh i f ted burden of  proof  in  the asset  analys is ,  

and a lso that  the sever i ty  of  the sanct ion was acceptable 

and d id not  v io late any of ,  wel l ,  any of  the,  any of  the 

ar t ic les in  the convent ion in  l ight  of  the systemic sor t  o f  10 

nature of  the problem and of  the v io lat ion.   In  fu ture,  so 

because,  you know, some of  the other  countr ies that  we are 

going to  ta lk  about  are members of  the Counci l  o f  Europe 

and,  you know, have to fo l low the judgments of  the 

European Cour t  o f  Human Rights .   That  judgment  was very 

impor tant  because i t  a l ready sor t  o f  gave leg i t imacy for  th is  

type of  process.   

ADV CHASKALSON SC :    And then again,  in  paragraphs 18 

and 19,  you deal  wi th  the in terre lat ionship between the 

ext raord inary process and the regular  processes going 20 

forward of  f i l l ing posts and the l ike.   Is  there anyth ing you 

would h ighl ight  there in  re lat ion to  what  happened in  

Albania?  

MS POP :    One of  the lessons f rom Albania is  that  i t  is  very 

impor tant  to  th ink beyond the process,  not  on ly  in  terms of  
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how people are se lected and that ,  you know, now i t  is  much,  

you know, there is ,  i t  is  a lso very impor tant  to  look at  the 

in tegr i ty  and both f inancia l  and profess ional  in tegr i ty  of  

ind iv idua ls  who come in to the system, both in  the sel f -

governance bodies.   So these are bodies that  are 

responsib le for  the select ion,  promot ion,  d isc ip l in ing of  

judges and prosecutors,  but  a lso i t  is  important  to  th ink of  

the numbers game,  I  mean,  the shock to  the system when 

you are,  I  mean,  th is  is  a fa i r ly  smal l  country .    

 I  mean,  when you have hal f  o f  your  jud ic iary 10 

leav ing,  you real ly  have to th ink about  how,  you know,  

even,  you know, increasing the number of ,  you know, of  

pos i t ions you have avai lab le in  the school  for  magist rates,  

and I  th ink the lessons here is  that  you need,  i t  is  not ,  I  

mean,  when someone is  des igning such a system, you have 

to sor t  o f  th ink of  the day af ter  or  what  happens dur ing th is  

process,  because some of  the,  and th is  is  an issue that  

A lbania face,  is  that ,  you know, there are a lso going to  be,  

you know, inst i tu t ions that  do not  have a quorum and so i t  

requi res a lo t  o f ,  I  th ink,  p lanning and i t  would say now we 20 

have the benef i t  o f ,  you know, the countr ies that  have gone 

through th is  and knowing what  the i r  chal lenges have been.    

 And then the other  par t  is  that ,  and I  do not  know i f  

i t  is  covered in  th is  paragraph,  is  about  having a robust  

asset  declarat ion system so that ,  you know, some of  the,  
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sor t  o f  some of  the v io la t ions that  had to be ident i f ied by 

th is  very specia l  body can be then ident i f ied rout ine ly  by 

e i ther  the asset  dec larat ion agencies and then you have 

these a lso bodies that  are sor t  o f  moni tor ing the sor t  o f  the 

profess ional  l i fe  of  these of f ic ia ls  a lso,  you know, look ing 

in to these aspects.    

ADV CHASKALSON SC :    You do speak in  paragraph 20 not  

only  of  the,  you know, the vacancies that  th is  created,  but  

a lso of  the publ ic  response.   Can you maybe address those 

issues?  10 

MS POP :    Ja,  so I  th ink th is  response to Commiss ioner  

Khumalo 's  ear l ier  quest ion in  terms of  what  was the publ ic  

impact  on the,  o f  these reforms and there,  in  terms of  publ ic  

percept ion,  as of  th is  year ,  there is  a  more posi t ive v iew of ,  

you know, the prosecut ion serv ice,  o f  the jud ic iary .   I  mean,  

you know, as you are seeing,  i t  is ,  you know,  in  some 

cases,  I  th ink for  the broader  publ ic ,  i t  is  a  smal ler  increase 

in  percept ion,  but  then,  you know, for ,  i t  seems for  the 

pr ivate sector ,  i t  made more of  a ,  made more of  a  

d i f ference.    20 

 And,  you know, I  mean,  here,  th is  a lso went  wi th  

these numbers.   I  th ink i t  is  a  pre l iminary ind icator  as,  you 

know, there might ,  i t  might  a lso have to do wi th  even the,  

you know, i f  i t  is  people who have the i r  personal  exper ience 

engaging wi th  the just ice sector ,  and i t  might  have been 
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that ,  you know, the companies,  you know,  might  have been 

even more wi l l ing to  go to cour t  i f  they had more conf idence 

in  the in tegr i ty  as wel l .    

 And a lso,  I  th ink th is  is  an important  issue,  is  that  

the High Court  reduced i ts  backlog,  and I  th ink that  is  a lso 

very important  for  sor t  o f  the del ivery of  just ice,  and i t  is  

both of  an ind icator  that  th ings are sor t  o f  the shock to the 

system is  sor t  o f  the system is  get t ing over  i t ,  but  a lso that ,  

you know, by deal ing wi th  these issues of  in tegr i ty and,  you 

know, profess ional ism,  you know, now you have people who 10 

are more focused on just ,  you know, the ef fect iveness of  

what  they are doing as opposed to other  issues.   

 And the one,  I  mean,  the one th ing is  that  there is ,  

i t  is  very impor tant ,  and i t  is  noted here,  that  when the 

system, when there is  th is  t rans i t ion to  the system, and th is  

is  a lso someth ing that  requi res probably  a lo t  more thought ,  

how do you make the t rans i t ion,  because i t  is ,  in  a sense,  

very easy to have a more or  less uni form pract ice when you 

are a body of  people s i t t ing together  every,  wel l ,  every day 

or  very f requent ly  and look ing at  these issues sor t  o f  in ,  a t  20 

large scale.    

 But  I  th ink that  when th is  process gets 

decentra l ized,  l ike mainta in ing the same level  o f  depth,  and 

that  is  sor t  o f  the,  I  th ink,  the chal lenge that ,  you know, 

countr ies wi l l ,  you know, are fac ing and have to th ink about .    
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ADV CHASKALSON SC :    Your  next  deta i led case study is  

Moldova,  and maybe i f  you can just  speak again to  the 

background here.  

MS POP :    So,  Moldova is ,  you know, another  qui te ,  you 

know, smal l  country  in  Eastern Europe that  i t  t r ied to ,  i t  

adopted var ious reform st rategies.   I t  sor t  o f ,  I  th ink,  on 

paper  i t ,  the inst i tu t ional  f ramework looked pret ty  good.   

You know, i t  had a lo t  o f ,  l ike Albania,  se l f -governance 

bodies,  you know, laws that ,  you know, probably ,  I  mean,  

laws were most ly  in  l ine wi th ,  you know, European and 10 

in ternat ional  s tandards.    

 But  in  pract ice,  there was a lo t  o f  capture of  

d i f ferent  par ts  of  the cr iminal  just ice system.  And th is ,  I  

th ink the most  s tark mani festat ion of  that  was the 

involvement  of  judges in  fac i l i ta t ing probably  one of  the 

largest  money launder ing schemes in  h is tory in  sor t  o f  the 

2010,  2012 per iod,  where l ike b i l l ions of  do l lars  i l l ic i t  funds 

were laundered,  you know, us ing the decis ions of  Moldovan 

judges.    

 There was a lso a very h igh number of  cr iminal  20 

invest igat ions in to cr iminal  just ice of f icers.   So,  in  th is 

context ,  a f ter  a  change of  government  in  2021,  a new 

just ice s t rategy was implemented and sor t  o f  a  new focus 

on sor t  o f  the in tegr i ty  of  the sector  was t r iggered and 

Moldova requested the opin ion of  the Venice Commiss ion,  
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look ing at ,  you know, sor t  o f  present ing thei r ,  I  guess,  draf t  

ideas in  terms of  the evaluat ion process and sor t  o f  how 

they would go about  i t .   The Venice Commiss ion 

acknowledged the rat ionale for  the ext raord inary evaluat ion,  

g iven the ext reme or  ext raord inary s i tuat ion wi th in  the 

jud ic iary  and the prosecut ion.   

ADV CHASKALSON SC :    You make the point  in  paragraph 

22 that  A lbania d id not  amend i ts  Const i tu t ion,  i t  just  

enacted an ord inary law.   I t  set  up d i f ferent  Commiss ions.   

How were they s t ructured?  What  was the s t ructure that  was 10 

used in  Moldova?  

CHAIRPERSON :    Oh,  I  guess your  last  sentence corrected 

you.   You said th is  was in  Albania.   I t  says unl ike in  

Albania.   

ADV CHASKALSON SC :    Sorry ,  yes.   

MS POP :    So,  in  Moldova,  the f ramework for  establ ish ing 

these Commiss ions was a law,  not  an amendment  to  the 

Const i tu t ion.   There were three Commiss ions that  were set  

up.   The f i rs t  Commiss ion was set  up to  deal  wi th  se l f -

governance bodies.   So,  in  Moldova,  they,  you know, they 20 

have these bodies responsib le for  the appointment ,  

d isc ip l in ing,  and promot ion of  judges and prosecutors to  

d i f ferent  bodies.    

 So,  these bodies,  which are const i tu t ional  bodies,  

they p lay a very,  you know, impor tant  ro le  in  any type of  
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re form or  change that  has to do wi th these groups of  

people.   So,  the decis ion was made to s tar t  wi th  th is  

inst i tu t ion so that  a f terwards,  you can have them involved in  

the subsequent  evaluat ion of  the actual  members of  these 

profess ions.   So,  that  was the f i rs t  Commiss ion.    

 And then the second Commiss ion deal t  wi th  the 

ext raord inary evaluat ion of  judges and the th i rd  one wi th 

ext raord inary evaluat ion of  prosecutors.   And one impor tant  

feature,  and f rom the point  o f  v iew of  the Venice 

Commiss ion,  the decis ions about  the appointment  of  the 10 

members of  a l l  o f  these Commiss ions was not ,  was taken by 

par l iament  wi th  a two th i rds major i ty  and I  th ink that  gave 

the conf idence that  i t  was not  just  sor t  o f  a  regular  law or  

that ,  or  a  regular  appointment  that ,  you know, has to do just  

wi th  pol i t ica l  or ientat ion of  the current  government .   So,  

that  sat is f ied the Venice Commiss ion that ,  you know, th is 

was done through a,  sor t  o f  regular  law,  not  a const i tu t ional  

amendment .   

ADV CHASKALSON SC :    And so,  the pre-vet t ing 

procedure,  which deal t  wi th  the independent  bodies,  what  20 

d id i t  examine?  

MS POP :    Excuse me,  what  was the last  par t?  

ADV CHASKALSON SC :    What  categor ies of  vet t ing 

…[ indis t inct ]  o f  the in tegr i ty  evaluat ion d id that  pre-vet t ing 

Commiss ion conduct?  
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MS POP :    So,  the Commiss ion looked at  f inancia l  in tegr i ty ,  

so meaning the correspondence between the assets,  

expendi tures,  and g i f ts  o f  the candidate and c lose person 

and lawfu l  income over  an extended per iod of  t ime.   I t  

looked at  tax compl iance and eth ica l  in tegr i ty .   I  wi l l ,  you 

know, conduct  compat ib le  wi th  eth ica l  s tandards of  the 

profess ion.   And then the,  in  order  to  look at  the f inancia l  

in tegr i ty ,  i t  co l lected a specia l  asset  declarat ion that  was 

sor t  o f  compi led by the Commiss ion for  th is  par t icu lar  

purpose to co l lect ing in format ion not  on ly ,  and I  th ink th is  is  10 

a very important  point ,  co l lect ing in format ion not  on ly  about  

the assets regis tered in  the of f ic ia l 's ,  the judge or  the 

prosecutor 's  name,  but  a lso assets that  are benef ic ia l ly  

owned by the person undergoing evaluat ion and the i r  fami ly  

members,  so,  you know,  assets that  might  be regis tered 

under  the spouse's  name or  minor  ch i ldren or ,  wel l ,  

reg is tered under  the i r  name and even assets benef ic ia l ly  

owned by these ind iv iduals .   

 A lso,  keeping in  mind that  the,  Moldova had had an 

asset  dec larat ion system that  had been operat ional  for  qu i te  20 

a long t ime,  and then,  what  i t  t r ied to  do through th is  

specia l  asset  dec larat ion is  to more or  less make sure that  

there are not  gaps in  the,  in  sor t  o f  th is  captur ing of  the 

f inancia l  s i tuat ion,  because,  l ike in ,  you know, other  

countr ies,  sor t  o f  par t  o f  the,  say,  le t  us say in  the past  10 
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years,  for  a  number of  these years,  the main asset  

dec larat ion system captured assets owned benef ic ia l ly  by 

the of f ic ia l ,  but  ear l ier  asset  declarat ions d id not  capture 

that  aspect .   So,  in  order  to  have,  you know, c lar i ty  that  

there are not  basica l ly  assets that  are unjust i f ied,  that  are 

h idden under  someone e lse 's  name,  th is  dec is ion was 

made.   And then there was a lso an eth ics quest ionnai re that  

was compi led,  I  mean,  that  was requested f rom the person 

evaluated.  

ADV CHASKALSON SC :    And how d id they invest igate and 10 

ver i fy  what  came back on these quest ionnai res?  

MS POP :    The Commiss ion had,  and the Secretar ia t ,  had 

access,  could request  in format ion f rom f inancia l  

inst i tu t ions,  f rom regis t r ies,  pr ivate sector  ent i t ies.   They,  I  

mean,  they could,  you know,  even get  some in format ion 

f rom, wel l ,  they could get  in format ion f rom the tax serv ice.   

So,  they received a large amount  of  in format ion.   So,  they 

had in format ion,  I  th ink,  for  the prev ious 15 years in  terms 

of  a l l  o f  the bank t ransact ions,  a l l  the credi t  card 

t ransact ions of  the ind iv idual  under  evaluat ion.   20 

ADV CHASKALSON SC :    And in  paragraph 25,  you deal  

wi th  the outcomes of  these evaluat ions.   Very br ie f ly ,  to  

take us through those numbers and anyth ing that  needs 

emphasiz ing.  

MS POP :    So,  th is  Commiss ion had,  I  th ink,  the lowest  
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pass ing rate.   So,  38% of  the candidates passed.   And I  

th ink what  is  a lso impor tant  to  keep in  mind is  that  the 

consequences for  th is  vet t ing were not ,  you know, were not  

par t icu lar ly  ser ious when compared to the Albanian case,  

because these were candidates for  these sel f -governance 

bodies.   So,  for  example,  you would have a prosecutor  who,  

you know, t r ied to  be a member of  these bodies,  but ,  you 

know, they fa i led the vet t ing and then,  at  th is  point ,  they 

could just  go back to,  you know, the i r  o ld  posi t ions,  knowing 

that ,  and we wi l l  ta lk  about  i t  la ter ,  they would be vet ted by 10 

a d i f ferent  Commiss ion as prosecutors.    

 So,  th is  is  just  for  the people who wi l l  then be 

responsib le for  a lso the decis ions around the vet t ing of  

o ther  people,  and i t  is  important ,  I  th ink,  for  sequencing 

purposes.   And then the other  par t  is  that  the appeals  went  

to  the Supreme Court ,  specia l  panel  o f  the Supreme Court ,  

so the h ighest  cassat ion cour t .   And,  you know, the vet t ing 

of  the Supreme Cour t ,  you know, a lso had to s tar t  because 

in i t ia l ly  there were,  the Supreme Cour t  was making 

decis ions about  the act iv i ty  of  th is  Commiss ion wi thout  20 

being reformed.   So,  that  is ,  you know, sor t  o f  th is  

arch i tecture of  who makes dec is ions is  very impor tant  

because you can have one unreformed inst i tu t ion that  can 

just  dest roy the whole archi tecture.   

ADV CHASKALSON SC :    We  have reached the ord inary 
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t ime for  a  tea break.   Chai r ,  I  am not  sure,  we have 

probably  got  a  few more minutes to  go before we reach the 

end of  Moldova.   Should we take the tea adjournment  now 

and then come back af ter  tea?  

CHAIRPERSON :    Perhaps le t  us do that  and le t  us come 

back at  11:35.   Let  us adjourn.   

ADV CHASKALSON SC :    Thanks.  

INQUIRY ADJOURNS 

INQUIRY RESUMES  

CHAIRPERSON :    Yes,  Mr Chaskalson.  10 

ADV CHASKALSON SC :    Thanks,  Chai r .   Ms Pop,  we have 

reached the end of  the pre-vet t ing commiss ion s tage of  the 

Moldovan process.   From page 50,  you deal  wi th  the 

Judic ia l  Vet t ing Commiss ion and the Prosecutor  Vet t ing 

Commiss ion on the fo l lowing page.   Is  there anyth ing you 

would h igh l ight  in  the processes of  those two commiss ions? 

MS POP :    The Judic ia l  Vet t ing Commiss ion covered s i t t ing 

judges of  the Supreme Cour t ,  a l l  candidates for  appointment  

to  i t ,  a lso a l l  Cour t  o f  Appeal  judges and heads of  cour ts 

and deputy heads of  cour ts .   That  commiss ion has not  20 

f in ished i ts  work.   The ext raord inary evaluat ion is  ongoing.   

As of  June of  th is  year ,  69 judges passed,  the judges are 

candidates,  40 fa i led the,  69 s i t t ing judges passed,  40 

fa i led the in tegr i ty  cr i ter ia ,  51 s i t t ing judges res igned,  and 

19 candidates wi thdrew f rom the process.    
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 The one aspect  that  is  important  to  sor t  o f  keep in  

mind is  th is  e lement  of  res ignat ion.   In  Moldova,  a lmost  the 

ent i re  Supreme Cour t  was reformed because the vast  

major i ty  o f  s i t t ing Supreme Cour t  judges d id not  pass the 

vet t ing.   They res igned before that .   Immediate ly ,  th is  

commiss ion looked at  the candidates.   There was a lso,  I  

th ink,  hal f  o f  the Appeal  Court  judges in  the main Cour t  o f  

Appeal  in  the country  a lso res igned wi thout  undergoing 

vet t ing.  

ADV KHUMALO SC :    They res igned in  protest  or  they 10 

res igned because they were avoid ing having to  be subjected 

to  a vet t ing process?  Because people can res ign as a 

mat ter  of  pr inc ip le and say,  I  am a judge,  I  cannot  be par t  

o f  a  process l ike th is  for  whatever  reason.   Or  I  am t ry ing to  

understand i f  the ir  reason for  the i r  res ignat ion was because 

they feared that  the outcome of  the process might  be 

unfavourable to  them.  Do you know?  And i f  you do not  

know, I  wi l l  accept  that  answer.  

MS POP :    I  mean th is  is  when these res ignat ions 

happened,  I  th ink for  the most  par t  there were not  20 

explanat ions.   I  th ink having ta lked wi th  judges and 

prosecutors who have been through the process and who 

passed the process,  even those who passed the process 

were not  happy wi th i t .   I  th ink that  i t  is ,  and I  th ink we 

should not  sugar  coat  i t ,  i t  is  not  a p leasant  process,  even 
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for  the people wi th  in tegr i ty .  

 And I  th ink that  is  a  l i t t le  b i t  the pr ice to  pay for  

th is  because i t  is  a  very invasive.   Now, the mot ivat ions of  

the people who decided not  to  go through the process,  I  do 

not  know.  But  I  th ink the real i ty  is  that  you do have people 

in  the system who decided to  go through the,  I  mean,  not  

everyone who was a s i t t ing judge decided to leave.   The 

ones who stayed and a lso passed the process.    

 And,  you know, I  mean,  I  have had th is  d iscussion  

doing other  work in  Moldova.   And,  you know, you have to 10 

g ive in format ion about  your  f inancia l  s i tuat ion.   There is ,  

you know, you are receiv ing a lo t  o f  wr i t ten quest ions.   You 

have to go through the ora l  process,  which is  publ ic .   So i t  

is  qu i te  an arduous process.   But ,  yes.   So the shor t  answer 

is  we do not  know.   

 And in  the vet t ing commiss ions,  they are look ing,  

you know, just  l ike the pre-vet t ing commiss ion,  both at  the 

unjust i f ied var ia t ions of  weal th .   So the way they approach 

th is  in  Moldova is  that  the commiss ions look at  the past  12 

years of ,  l ike,  the f inancia l  s i tuat ion and determine i f  there 20 

are unjust i f ied var ia t ions that  are above a cer ta in  monetary 

threshold.   And the monetary threshold,  I  d id  the 

ca lcu lat ion,  is  around $14,000.    

 So i t  is  not  sor t  o f  a  huge amount  of  money 

necessar i ly ,  I  th ink,  compared to ,  you know, what  you see 
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in  terms of  i l l ic i t  proceeds made in  other  countr ies.   And,  

you know, that  is  . . . [ in tervenes]  

ADV CHASKALSON SC :    Can I  just  ask you to 

contextual ise that? 

MS POP :    Yes.  

ADV CHASKALSON SC :    What  would $14,000 represent  in  

terms of  average profess ional  incomes in  Moldova?  I f  you 

are able to  answer that .  

MS POP :    Yes.   So I  am actual ly ,  the only  reason why I  am 

able to  answer th is  is  because in  the law,  i t  is  not  a  number 10 

in  dol lars  that  is  prov ided,  but  i t  is  the quantum of  the 

equiva lent  of  20 average medium salar ies of  the country ,  as 

of  2023,  when the law was adopted.   So they measure i t  in ,  

l ike,  you know, the average salar ies in  the country .   So i t  is  

20 t imes.  

 So they are look ing at  that  and they are look ing at  

issues of  profess ional  e th ics.   The major i ty ,  the large 

major i ty  of  the decis ions are about ,  l ike in  Albania,  are 

about  un just i f ied weal th .   So f inancia l  in tegr i ty .   There is  a 

smal l  minor i ty  of  dec is ions,  and I  am ta lk ing about  sor t  o f  20 

the ones that  f ind issues wi th  in tegr i ty ,  that  have to do wi th  

profess ional  e th ics.   I  mean,  I  am ta lk ing now both about  

the judges and the prosecutors,  because that  is  go ing to be 

the same,  you know, the same issues.    

 And I  th ink in  terms of  the profess ional  e th ics,  they 
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are look ing real ly  for  judges,  you know, dec is ions that  no 

judge,  you know, no reasonable judge would make.   So 

real ly  the,  I  mean,  I  use th is  term, I  do not  know i f  i t  is  the 

correct  term to k ind of  put  i t  on an umbrel la ,  but  i t  is  a lmost  

l ike jud ic ia l  malpract ice,  r ight?  So those are the e lements 

that  the commiss ion looks at .   Those are the,  you know, the 

conclus ions.    

 So a lo t  o f  res ignat ions,  a  lo t  o f ,  you know,  a lo t  o f ,  

I  mean,  there is  a  good number of  judges who passed and 

who fa i led.   But  the other  e lement  of  the inst i tu t ional  10 

archi tecture is  that  there is  sor t  o f  a  specia l  evaluat ion 

commiss ion that  inc ludes both Moldovan and,  l ike in  the 

case of  Kenya,  exper ts  f rom other  countr ies.   And that  

decis ion,  so th is vet t ing body sends th is  dec is ion to  the 

now-reformed,  af ter  the prev ious commiss ion 's  work,  se l f -

governance bodies for  the judges and the prosecutors and 

they make the decis ion.  

 And somet imes they do not  agree wi th  the 

evaluat ion commiss ion.   And f ina l ly ,  the evaluat ion 

commiss ion,  the jud ic ia l  se l f -governance body can send 20 

back to the commiss ion the case,  bas ica l ly ,  for  them to do 

another  rev iew.   And then they,  you know, they make the 

f ina l  dec is ion.   I f  the eva luat ion commiss ion st i l l  d isagrees 

wi th  that  dec is ion,  i t  can make an appeal  to  the Supreme 

Cour t .  
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ADV CHASKALSON SC :    How were the commiss ions 

resourced? 

MS POP :    So,  the,  I  mean in  addi t ion to  the members,  and 

the members,  you know, they are,  par t  o f  them received a 

sa lary f rom the government .   The external  ones are 

suppor ted by in ternat ional  par tners.   There is  a lso a fa i r ly  

large secretar ia t  that  suppor ts  the work of  the commiss ion.   

Because they,  the Moldovan model  is  qu i te ,  I  th ink,  

resource in tens ive,  because they have to do th is  rev iew of  

the,  you know, 12 years of  f inancia l  s i tuat ion and then they 10 

a lso have access to  a lo t  o f  in format ion.  

 And so,  they have to,  I  th ink. . .  and they have legal  

exper ts  and a lso analysts  who can do the f inancia l  analys is  

and f ind thei r  way through t ransact ions and that  type of  

th ing.  

ADV CHASKALSON SC :    And what  are the consequences 

of  d isqual i f icat ion at  the vet t ing s tage? 

MS POP :    So,  in ,  there are two scenar ios.   The f i rs t  

scenar io  is  someone res igns before the star t  o f  the vet t ing 

process.   And there is  no negat ive,  I  mean,  consequences 20 

in  the sense that ,  you know, you can leave wi th  a fu l l  

pension or  some other  type of  payments that  somet imes are 

g iven at  separat ion.   There is ,  I  mean,  there is  not  a  ban,  

l ike in  Albania,  when you res ign.   At  the same t ime,  in  order  

to  re-enter  these inst i tu t ions,  you a lso have to  pass a type 
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o f  evaluat ion.   External  evaluat ion.    

 So,  you cannot  real ly  get  out  of  i t .   And then,  i f  you 

are d ismissed,  you have a ban of  f ive to  seven years to  

work in  the,  e i ther  as a prosecutor  or  a  judge in  the sector .   

And they in t roduced th is  propor t ional i ty  aspect ,  I  th ink a lso 

because of  the decis ions of  the European Cour t  o f  Human 

Rights,  which asked that  there is  a way to make the 

d is t inct ion between more ser ious or  less ser ious v io lat ions.  

ADV CHASKALSON SC :    And then you ta lk  about  a Venice 

Commiss ion opin ion in  paragraph 37,  page 54,  when there 10 

was an at tempt  to  extend the process in  the guise of  a  

per formance rev iew for  judges who were not  covered by the 

or ig ina l  laws.   Can you br ie f ly  address that? 

ADV KHUMALO SC :    Sorry ,  d id  we deal  wi th  the 

Prosecutor  Vet t ing Commiss ion? 

ADV CHASKALSON SC :    Is  there anything that  you would 

want  to  add speci f ica l ly  in  re la t ion to  the Prosecutor  Vet t ing 

Commiss ion?  I  understood your  answer to  address both,  

but  I  may have misunderstood i t .  

MS POP :    I  th ink,  the one th ing I  wi l l  say,  just  compared,  20 

and I  do not  know what ,  I  mean,  that  process is  s t i l l  

ongoing,  i t  is  a  l i t t le  b i t  behind.   So,  both of  the vet t ing of  

the judges and the prosecutors is  not  over  yet .   I  th ink in  

the case of  prosecutors,  there have been fewer 

res ignat ions.   I  do not  know, I  have no explanat ion for  that .   
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So that  a lso increased the number of  people who need to 

undergo the process.  

ADV KHUMALO SC :    And what  does that  one seek to  

achieve?  I  know i t  targets prosecutors.  

MS POP :    Yes.  

ADV KHUMALO SC :    Is  i t  to  check thei r  in tegr i ty ,  to  check 

whether  they have made f inancia l  dec larat ions and that  they 

do not  receive income f rom unknown sources?  Is  that  the 

whole point  o f  i t?  

MS POP :    Yes,  so i t  is  the same focus as for  the judges.   I t  10 

is  the f inancia l  in tegr i ty ,  which is  what  you ment ioned.   And 

the profess ional  in tegr i ty ,  so i f  there had not  been abuses 

in  the way they led the cr iminal  invest igat ions.   I  th ink on 

the,  maybe one point  to  ment ion,  both f rom, I  mean,  more 

the pract ice.   So,  there is ,  the in format ion that  the 

commiss ion has are a l l  o f  the asset  dec larat ions that  the 

prosecutors have f i led over  the years wi th the asset  

dec larat ion agency and then th is  specia l ,  comprehensive 

asset  dec larat ion,  a l l  o f  the i r  f inancia l  t ransact ions.  

 And what  happens in  pract ice,  the issue is ,  I  th ink,  20 

not  so much undisc losed assets,  but  how the assets are 

just i f ied.   And,  you know, many t imes there would be th is 

typology of  the loan f rom a very,  you know, a fami ly member 

or  a f r iend.   And then what ,  and th is  is  why i t  is  important  

for  these commiss ions to a lso be able to  look at  the 
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f inancia l  s i tuat ion of  very,  a  narrow subset  of  th i rd  par t ies,  

because somet imes the people who gave the loans are not  

subject  to  asset  dec larat ions.   They were not  inc luded in  

the asset  dec larat ion of  the of f ic ia l .   They are just  as the 

source.  

 So,  the commiss ion needs to  be able to  go to the 

tax author i ty  or ,  you know, to  get  records to  see i f  th is 

person could even af ford to  prov ide th is  loan.   In  addi t ion 

to ,  you know, checking,  I  mean,  under  which condi t ions 

these loans were g iven.   So,  I  th ink one of  the b ig,  wel l ,  one 10 

of  the,  you know, issue that  has referred.  emerged many 

t imes is  th is  issue of ,  you know, sources.   L ike,  o f ,  o f  the 

assets.   But ,  ja ,  so,  i t  is  the same logic  as for  the judges 

and i t  is  a lso the same log ic  why i t  was appl ied to  these.  

 So,  in  terms of  the prosecutors,  the prosecutors 

that  are covered are the h igh level  prosecutors,  prosecutor  

genera l ,  deputy prosecutor  genera l .   And then,  for  now,  i t  is  

on ly  the specia l ised prosecutors.   The organised cr ime 

prosecutors and the specia l ised ant i -corrupt ion prosecutors.   

The rest  o f  the prosecutors,  for  now,  are unvet ted.  20 

ADV KHUMALO SC :    Thank you.  

ADV CHASKALSON SC :    Back to my quest ion about  the 

at tempt  to  extend the process in  the guise of  per formance 

rev iew,  which you deal  wi th  at  page 54.   Can you br ie f ly  

descr ibe what  happened there? 
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MS POP :    The,  th is  was,  I  th ink,  the Min is t ry  of  Just ice,  I  

th ink,  was look ing at ,  you know, ways in  which th is  process 

could be,  could a lso be appl ied to  other  categor ies that  are 

not  now,  categor ies of  prosecutors or  judges that  are not  

now covered by the other  mechanisms.   And the,  as I  read 

the opin ion of  the Venice Commiss ion,  is  that  the same 

r igour ,  i f  the u l t imate consequence of  the process is  

d ismissal  based on sor t  o f  in tegr i ty  chal lenges,  the same 

type of  procedura l  safeguards should be mainta ined.   That ,  

you know, you have to be carefu l  about  not  cut t ing corners,  10 

so to  speak.  

ADV CHASKALSON SC :    And then last ly ,  in  re la t ion to  

Moldova,  how d id the process going forward take p lace?  

F i l l ing vacancies,  screening appl icants for  new posi t ions? 

MS POP :    So now, I  th ink the,  there are bodies that  are 

complete ly  sor t  o f  re formed and,  you know, sor t  o f  ready to  

work again.   The Supreme Cour t  has not  only  new staf f ,  but  

was a lso reduced in  number.   There was sor t  o f  a  very h igh 

standard a lso in  terms of  in tegr i ty and profess ional ism that  

was appl ied to  the se lect ion process.   In tegr i ty  be ing 20 

ensured by the vet t ing commiss ions.    

 And then a lso the se l f -governance bodies are now 

up and running.   They have the fu l l  membership.   So that  is  

a lso very impor tant  because,  and,  I  mean,  we cannot  rea l ly  

see the ef fects  of  that ,  but  now,  you know, now they can 
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a lso s tar t  sor t  o f  regular  appointments.   You know, because 

these bodies were not  funct ional ,  they could not  rea l ly  

appoint  even prosecutors for  a  whi le .   And now, and I  know 

that  these bodies are very worr ied and very focused on how 

they wi l l  apply ,  you know, how they are going to deal  wi th  

d isc ip l inary mat ters  going forward.  

 I  th ink they do have the s tandards of  the vet t ing or  

the evaluat ion commiss ions.   But  I  th ink they def in i te ly  have 

concerns about  i f  they have the,  you know, the capaci ty ,  i f  

they have the,  you know, suf f ic ient  resources.   So I  th ink 10 

th is  is ,  you know, again,  th ink ing about  the day af ter  these 

processes is  so impor tant .   And they are,  you know, a lso 

now look ing at  how these processes were done in  the past ,  

what  are,  you know, what  these vet  sor t  o f  evaluat ion 

commiss ions have done.   And I  th ink th is  is  where the bulk  

of  the work is  go ing to  be.    

 But  I  would say in  terms of  ef fect iveness,  we 

a l ready see,  I  mean,  the most  c lear  impact ,  you see i t  in  the 

Supreme Cour t ,  because i t  was the f i rs t  inst i tu t ion that  was.   

And,  you know, i t  def in i te ly ,  there is  sor t  o f  a  d i f ferent ,  as 20 

you can see,  there is  a d i f ferent  approach to even,  to 

cases.   They reduced the backlog,  I  th ink.   And,  you know,  

you a lso see even changes in  terms of  the more,  I  guess,  

look ing more at  substant ive issues or  then just  formula ic  

sor t  o f  approaches to  judgments.  
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ADV CHASKALSON SC :    We are going to  move to Ukra ine.   

And I  th ink that  there are two issues I  would l ike to  s tar t  

wi th .   One is  the h is tory.   But  the second is  that  Ukra ine is  

a patchwork of  a  whole range of  d i f ferent  measures.   I t  is  

less coherent  than the other  examples we have d iscussed.   

So I  th ink maybe i f  you f i rs t  deal  wi th  the h is tory,  and then I  

th ink say someth ing about  the patchwork.   I f  you could say 

someth ing about  the patchwork.  

MS POP :    Okay,  the patchwork.   Okay,  so even as,  you 

know, we,  you know, I  was prepar ing th is .   You know, I  had 10 

fa i led to ment ion th is  ear l ier .   A l l  o f  th is  work a lso came 

together ,  you know, wi th  help f rom, you know, co l leagues 

who,  you know, have done a lo t  o f  research.   In  par t icu lar ,  

the co-author  of ,  you know, other  publ icat ions I  worked on,  

Dimi t ra Kot l iar ,  who is  a g lobal  exper t  on ant i -corrupt ion.   

So as,  you know, we are th ink ing about  sor t  o f  br ing ing a l l  

o f  these exper iences and synthesis ing them somehow, I  

mean,  both h im and I  had worked on Ukra ine for ,  you know, 

s ince he had worked for  longer ,  but  I  had worked for  10 

years,  wel l ,  more now on Ukra ine.    20 

 And the chal lenge is ,  you know, in  the case of  

A lbania and Kenya and Moldova,  there is  th is ,  you know,  

very neat  laws where everyth ing is  in  one law and you can 

pr in t  i t  and everyth ing is  c lear .   In  Ukra ine,  you do have a 

patchwork.   And one of  the reasons why,  you know, we,  you 
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know, l ike I  a lso decided that  i t  is  s t i l l  he lpfu l  to  see the 

t ra jectory and the h is tory.   And a lso some of  the 

approaches that  d id  not  work.   Because then I  th ink we 

have a bet ter  idea of  what  works and that  is  very,  very 

important .    

 So these processes re lated to  in tegr i ty  and some 

type of  reset t ing,  c leansing of  the cr iminal  just ice system, 

s tar ted in  Ukra ine af ter  there was a mass movement  in  

2014,  sor t  o f  moving away f rom state capture,  you know, of  

the prev ious regime.   And then that  s tate capture,  l ike in  10 

other  countr ies,  a lso inc luded state capture of  var ious 

cr iminal  just ice inst i tu t ions.  

 So the f i rs t  s tage was,  you know, t ry ing to  do th is  

sor t  o f  massive d ismissal  and reappointment  of  people in  

other  cases.   So th is  was,  you know, the case of  the pol ice 

where,  you know, they sa id,  okay,  the o ld pol ice does not  

ex is t .   Now they have the new pol ice and everyone needs to  

reapply  for  the i r  jobs.   And that  approach,  you know,  

encountered obvious issues in  Cour ts  and,  you know, no 

one could real ly  be f i red and the s tate a lso had to pay the i r  20 

back salar ies.    

 And a lso,  you know, they in i t ia l ly  used th is  lens of  

lust rat ion which they had in  other  countr ies where,  you 

know, i f  there are people associated who had had h igh- level  

pos i t ions in  the prev ious adminis t rat ion or  dur ing sor t  o f  
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l inks to  the secur i ty  apparatus dur ing sor t  o f  prev ious 

regimes,  they would,  you know, would not  be able to  occupy 

posi t ions in  the cr imina l  just ice sector  or  even other  

posi t ions.  

 And a l l  o f  these approaches d id not  work both 

because of  the decis ions of  nat ional  Cour ts  but  a lso 

decis ions of  the European Cour t  o f  Human Rights which had 

a problem wi th just  sor t  o f  not  hav ing ind iv idual  dec is ions 

and look ing at  someone's  ind iv idual  records as opposed to 

l ike a cer ta in category they,  you know, they are a par t  o f .   10 

So that  was the f i rs t  generat ion.    

 And then the second,  you know, there was a lso th is  

ef for t  to  do a re-at testat ion which is  that  s tar ted in  2016 

that  is  s t i l l  ongoing,  re-at testat ion of  judges,  of  s i t t ing 

judges,  go ing through a l l  o f  the judges in  the system.  And 

that  process star ted in  2016 was stopped in  2019 because 

there was an understanding that  the se l f -governance body 

which had a decis ion-making power in  the process needed 

to be reformed.   And,  you know, so that  a lso happened,  you 

know, in  the middle of  the process.    20 

 So in ,  whi le  in  the other  countr ies they decided to 

reform everyth ing at  the same t ime,  the se l f -governance 

bodies,  the,  you know, the prosecutors.   In  Ukra ine they,  

you know, I  th ink the approach was we are going to focus 

on th is  inst i tu t ion.   And then once i t  was done,  they 
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rea l ised,  no,  but  we a lso have problems in  the other  

inst i tu t ions.   And by the way,  these other  inst i tu t ions are 

involved in  the c leansing of ,  you know, these other  people  

that  we want  to  focus on.  

 So i t  was a l i t t le  b i t  o f  a,  you know, I  mean,  messier  

pro ject .   Then one impor tant ,  in  terms of  the lessons 

learned,  I  mean,  there is  th is ,  you know, lesson learned 

about ,  you know,  you do have,  you need to have procedura l  

safeguards.   And you need to have ind iv idual  dec is ions and 

not ice and a l l  o f  these,  a l l  o f  these aspects are important .   10 

So some of  these exper iences are c lear  why,  you know, 

they could not  rea l ly  sor t  o f  be res i l ient  f rom a legal  

s tandpoint .    

 Later ,  another  approach that  was t r ied was to 

create new bodies.   And then by creat ing a,  you know, 

specia l ised invest igat ive body,  ant i -corrupt ion invest igat ive 

body,  prosecut ion and Cour t .   And in  these bodies,  then at  

the se lect ion process,  they were basica l ly  do ing the type of ,  

you know, in tegr i ty  evaluat ion,  ext raord inary evaluat ion,  but  

for  candidates.   And so th is  is  where,  for  the f i rst  t ime in  20 

Ukra ine,  th is  approach of  hav ing the fu l l  procedura l  

safeguards,  you know, was put  in to p lace.    

 But  I  th ink i t  is  important ,  th is  creat ion of  the new 

bodies,  and I  th ink I  wrote i t  somewhere,  that  i t  is  

somet imes the easiest  th ing to  do because you do not  have 



    16 SEPTEMBER 2026 – DAY 174 

Page 60  o f  147  

 

 

to  worry  about  how you get  r id  of  the people who a l ready 

occupy the posi t ions.   But  then,  and you can get  resul ts ,  but  

u l t imate ly ,  you st i l l  somehow end up,  you know, having to  

deal  wi th  the in tegr i ty  issues in  other  cr iminal  just ice 

bodies.   So,  the lesson learned f rom, you know, both these 

se lect ion processes where you had,  again,  th is  look at  the 

f inancia l  in tegr i ty .    

 And I  th ink what  is  in terest ing is  that  there is  a l ine 

that  you can draw f rom, I  mean,  just  look ing in  more deta i ls  

f rom Albania,  Moldova,  Ukra ine,  about ,  you know, sor t  o f  10 

the fact  that  the f inancia l  in tegr i ty  is  a lways the b iggest  

issue when you are look ing at  these evaluat ions.   That  is ,  

you know, again,  the source of  income,  you know, again,  

people t ry ing to  just i fy  these issues in  sor t  o f  very 

imaginat ive ways,  and then the commiss ion hav ing to  check 

on them.   

 So,  there is  the f i rs t  phase,  which is  th is ,  l ike,  mass 

processes,  you know, get t ing to  the real isat ion that  se l f -

governance bodies need to be reformed,  creat ing new 

bodies,  and then having,  s tar t ing to  develop,  I  th ink,  the 20 

methodologica l  approach to how you look at  in tegr i ty .   And 

then,  a  number of ,  and we are now at  the point  where there 

are sor t  o f  se lect ion processes that  happen for  heads of ,  for  

example,  the economic invest igat ive body,  or  customs,  and 

then real is ing,  I  th ink,  a t  the point  o f  draf t ing of  these laws,  
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that  just  hav ing a new head does not  so lve the problem. 

 Even i f  you have a very  wel l - in tent ioned head wi th 

a lo t  o f  energy and in tegr i ty  and profess ional ism, they need 

to work wi th  someone.   So,  they need to work wi th  someone 

who is  profess ional  and has in tegr i ty .   And so,  now we are 

at  the point  where,  I  th ink,  th is  year  have the external  

evaluat ions of  a l l  o f  the invest igators,  economic cr ime 

invest igators,  and a l l  customs of f icers is  s tar t ing.   And I  see 

that ,  I  mean,  the way I  look at  th is  patchwork,  which is ,  I  

th ink,  a lmost  hard to  put  together ,  is  that  th is  evolut ion of ,  10 

you know, what  is  the r ight  approach,  and to do th is  

evaluat ion,  you know, what  are the aspects that  you look at .    

 And in  a l l  o f  th is  sor t  o f  commiss ions,  evaluat ion 

processes,  there is  a lso a commiss ion and what ,  you know,  

in  the case of  Ukra ine,  they have a mix of ,  l ike in  Kenya,  

sor t  o f  domest ic  exper ts ,  in ternat ional  exper ts .   And there 

was a lo t  o f  s t ruggle throughout  the years in  Ukra ine to  f ind 

a so lut ion in  order  to  ensure independence for  these 

decis ion makers.   And I  th ink that  is ,  in  th is  patchwork,  I  

th ink i t  is  a  very impor tant ,  I  mean,  i t  is  a  s t ruggle,  in  a 20 

sense,  a lso to  f ind a model  where you have,  you know,  good 

people doing the evaluat ion,  but  a lso,  not  on ly  

profess ionals ,  but  a lso people wi th  independence.  

ADV CHASKALSON SC :    You have sketched out  the 

var ious s tages of  the patchwork.   I  am not  sure we need to 
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spel l  them al l  out  here.   I  would l ike us to  get  to  a lmost  the 

synthet ica l  lessons that  we learn f rom al l  o f  these case 

studies.   But  before we do that ,  you have deal t  very br ie f ly  

wi th  a ser ies of  o ther  countr ies f rom page 71 onwards.   Is  

there anyth ing in  there that  you would emphasise?  I  mean,  

i t  is  rea l ly  just  someth ing that  you fee l  bears emphasis  as 

opposed to what  is  s tated in your  d iscussions of  these 

countr ies.  

MS POP :    I  th ink the most  impor tant  po int ,  and,  you know, I  

a l ready spoke a lo t  about  i t ,  but  I  th ink i t  is  rea l ly  an 10 

essent ia l  par t  o f  th is  process is  the procedura l  safeguards.   

And I  th ink that  is  the common thread in  the examples f rom 

Bosnia-Herzegovina,  Poland,  Serb ia,  and Slovakia.   You 

need to have an ind iv idual  process in  which you look at  the 

facts  for  each ind iv idual .   You have a reasoned decis ion as 

opposed to just  tak ing whole inst i tu t ions and f i l ter ing them 

as a k ind of  group,  not  as ind iv iduals  and people.   And that  

is  one sor t  o f  aspect .    

 And then there is  a lso the aspect  of ,  and i t  is  

re la ted to the procedura l  safeguards when i t  comes,  in  the 20 

case of  Poland,  sor t  o f ,  you know, hav ing access to  

in format ion that  can be c lass i f ied.   So a l l  o f  th is  sor t  o f  

in format ion that  cannot  be open and how you use that  in  

dec is ions against  ind iv iduals .  

ADV CHASKALSON SC :    I f  we can then get  to  the lessons 
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learned,  and for  that  we need to go back to  the s tatement  

i tse l f .   And maybe the f i rs t  b ig  quest ion is  the choice of  

model ,  which you address f rom the top of  page 15.   Can you 

speak to that?  I f  you can speak to what  the range of  

models are and what  the issues to consider  in  re lat ion to  

them are.  

MS POP :    So in  terms of  the model  is ,  I  th ink what  has 

wi thstood sor t  o f  both domest ica l ly  in  these count r ies and 

a lso i f  we are look ing at  the in ternat ional  level ,  jud ic ia l  

rev iew is  the approach in  which of f ic ia ls  s tay in  the ir  10 

posi t ions unt i l  there are par t icu lar  v io la t ions that  are being 

ident i f ied as opposed to just  d ismiss ing everyone in  one 

sweep.  

ADV CHASKALSON SC :    Par t  o f  the model  is  your  scope.   

And what  are the ranges of  opt ions that  you have seen? 

MS POP :    So here i t  is  the,  you know, in  Albania,  everyone 

in  the jud ic iary  and the prosecut ion was evaluated.   In  

Kenya,  there was a focus only  on one narrow category.   

Moldova sor t  o f  looked at  the process in  s tages and Ukra ine 

is  sor t  o f  the patchwork that  we d iscussed.   And I  th ink,  I  20 

mean,  u l t imate ly  even just  synthesis ing even more,  i t  rea l ly  

depends,  I  mean,  one,  sor t  o f  where the problem is .    

 And two,  you know, i t  needs to  be a number that  is  

sor t  o f  manageable.   Because I  th ink in  theory,  you know, in  

every country ,  and I  was there for  some of  the d iscuss ions 
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in  terms of  des ign,  you know, in  theory you would l ike to  

evaluate everyone,  r ight?  But ,  you know, you have to  be 

very mindfu l  o f  what  the numbers are.  

ADV CHASKALSON SC :    The next  p lace where there was 

var ia t ion was on cr i ter ia  of  evaluat ion.   And you addressed 

that  a t  the foot  o f  page 15 on to  16.   Again,  anyth ing you 

would h ighl ight  there? 

MS POP :    I  th ink the most  used cr i ter ia  has been the 

analys is  of  the f inancia l  assets.   And there i t  is  impor tant  to  

have,  when th is  is  done,  i t  is  impor tant  to  have a 10 

comprehensive f inancia l  d isc losure.   So in  Ukra ine,  for  

example,  they d id not  have a specia l  f inancia l  d isc losure 

that  they requested in  these processes because they have a 

very comprehensive asset  declarat ion system where people 

have been f i l ing,  you know,  these comprehensive 

declarat ions that  a lso inc lude fami ly  members and 

benef ic ia l  ownership every year  s ince 2016.    

 But  in  other  cases,  you need to have someth ing 

more comprehensive.   And the other  par t  is  the access to 

in format ion.   So i t  is  impor tant  to  have access to ,  you know, 20 

a l l  the regis ters ,  to  be able to  access f inancia l  in format ion 

and tax in format ion,  and other  records,  which some of  them 

might  be l inked to th i rd  par t ies that  are not  even fami ly  

members.  

ADV CHASKALSON SC :    Again,  a t  the foot  of  page 16,  
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paragraph 37,  you ta lk  about  the depth of  the asset  and 

income analys is  and the range of  opt ions explored in  

d i f ferent  p laces.   Can you e laborate on that? 

MS POP :    Yes.   So in  Moldova,  for  example,  they have the,  

when look ing at  the f inancia l  s i tuat ion,  there is  a 

quant i ta t ive test  in  which the commiss ion needs to look over  

12,  determine that  over  12 years there is  a cer ta in  

d iscrepancy.   And that  in  other  countr ies,  so for  example,  in  

Ukra ine,  they look much,  they look just  a t ,  they do not  need 

to look at  a  speci f ic  per iod of  t ime.   They can just  ident i fy  a 10 

v io la t ion,  some assets that  are not  just i f ied.   They do not  

have to go a l l ,  you know,  look at  12 years of  data.    

 And that ,  i f  look ing at  the work load of  commiss ions,  

that  has made i t  eas ier  when you do not  have a mandate to  

look very deeply  at  the sor t  o f  the f inancia l  s i tuat ion.   I  

mean,  the other  th ing,  you know, that  I  would say in  th is  

a lso has to  do wi th  des ign.   And,  you know, some of  these 

conclus ions,  I  am, you know, I  th ink I  am also drawing a lso 

because,  you know, th is  is  the f i rs t  t ime that  we are put t ing 

a l l  o f  th is  together .    20 

 So,  that  in ,  I  would argue that  in  smal ler  countr ies,  

you know, i t  might  be necessary to  do th is  more 

sophis t icated work,  just  a lso the s ize of  the i l l ic i t  proceeds 

is  not  as b ig.   But  I  th ink that  what  we have seen just  f rom 

the pract ice of  these commiss ions in  Ukra ine,  which is  a 
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much b igger  country  where,  you know, you have the 

proceeds,  I  mean,  even to put  i t  in  more lay terms,  I  mean,  

the s ize of  the br ibes is  larger .    

 I t  is  actual ly  much easier  to  detect  these unjust i f ied 

var ia t ions of  weal th  because i t  is  just ,  i t  is  much easier  to  

just i fy  smal ler  d i f ferences through l ike,  you know, re lat ives 

and so on because i t  has become, i t  is  more p laus ib le.   But  

when you have real ly  large sums of  money,  i t  is ,  you know, 

i t  is  much harder  to  f ind just i f icat ions that  have to do wi th,  

you know, fami ly  members or  th i rd  par t ies when you are 10 

ta lk ing about  tens of  thousands of  do l lars  or  even more.  

ADV CHASKALSON SC :    And I  presume you would regard 

us as a country  more analogous to  Ukra ine than to Moldova.  

MS POP :    In  terms of  s ize,  you know, South Afr ica would 

def in i te ly  be a more bet ter  compet i tor  for  Ukra ine than for  

Moldova.   I  mean,  Moldova is  a few mi l l ion people,  A lbania 

is  the same.  

ADV BALOYI SC :    So that  we do not  misunderstand,  when 

you say s ize,  you are just  speaking the populat ion,  maybe 

geographic  as wel l .   You are not  ta lk ing about  the extent  of  20 

these fa i lures.  

MS POP :    In  th is  par t icu lar ,  for  th is  par t icu lar  issue,  I  am 

ta lk ing about  the populat ion,  s ize of  the economy,  so not  

the ind iv idual  sectors in  the cr iminal  just ice.  

ADV CHASKALSON SC :    The next  b ig issue that  you look 
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a t  is  inst i tu t ional  des ign,  which you look at  f rom paragraph 

40.   And maybe i f  you can take the Commiss ion through 

what  you have in  mind there.  

MS POP :    The whole process,  I  mean,  you know, i t  is  a  

shor t  paragraph,  but  i t  is  probably  one of  the most  

important  aspects,  is  the credib i l i ty  of  the evaluat ion body.   

So,  you know, you can have the best  methodology and,  you 

know, you can apply  and read,  you know, hundreds of  pages 

about  how these d i f ferent  commiss ions have worked.   But  i f  

the commiss ion is ,  the body that  does th is  work is  not  10 

v iewed as having independence,  I  th ink i t  is  very hard to  

have the credib i l i ty  to  impose,  you know, and to have these 

cr iminal  just ice of f icers and these whole sectors pass 

through th is  real ly  gruel l ing process.  

 So I  th ink how these ind iv iduals  are se lected and,  

you know, what  is  the i r  s tanding is  very important .   And,  

you know, th is  is  one of  the,  you know, and I  was say ing 

that  th is  has been def in i te ly  a s t ruggle in  a number of  

countr ies.   And I  would argue that ,  you know, there is ,  I  

mean,  they resor ted to,  you know, inc luding in ternat ional  20 

exper ts .   And I  th ink that  is  not  because they necessar i ly  

love fore igners more than other  people.   But  I  th ink i t  has 

more to  do wi th ,  l ike,  how do we ensure that  the people 

making these decis ions do not  have conf l ic ts  of  in terest .    

 They do not  represent  the wi l l  o f ,  you know, the 
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execut ive or  the,  you know, or  at  least  that  there is  a 

major i ty  o f  those people wi th independence that  have the 

decis ive ro le  in  making,  you know,  in  making these 

impor tant  dec is ions.  

ADV CHASKALSON SC :    You then ta lk  about  four  dec is ion-

making models that  you see across the system.  Again,  i f  

you could run through them. 

MS POP :    So in  what  we have seen in  Albania,  Kenya and 

Moldova 's  prevent ing,  the assessment  body i tse l f  dec ides 

who passes or  who fa i ls .   I t  f i l ters candidates in  compet i t ive 10 

select ions.   So th is  is ,  for  example,  in  Ukra ine,  when the 

specia l  bodies look ing at  in tegr i ty  issues,  one of  them was 

even ca l led Eth ics Counci l .   Eth ics Counci l ,  they were just  

f i l ter ing a pool  o f  appl icants that  then was sent  to  someone 

e lse for  appointment ,  whether  i t  was candidates for  

Const i tu t ional  Cour t  or  candidates  for  th is ,  the h ighest  k ind 

of  se l f -governance body in  the jud ic iary .    

 Then i t  is ,  as in  the case of  Moldova 's  vet t ing of  

judges and prosecutors,  there is  one commiss ion that  sor t  

o f  issues a repor t ,  but  the f ina l  dec is ion is  wi th  the se l f -20 

governance bodies.   And,  you know, I  th ink in  Moldova they 

a lso made th is  dec is ion because these bodies could not  be 

bypassed s ince they are const i tu t ional  bodies.   And then 

there is  sor t  o f  th is  var ia t ion in  which,  in  the se lect ion,  so 

th is  is  an example of  specia l ised ant i -corrupt ion Cour t  
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judges in  Ukra ine,  where you have the s tanding body that  

deals  wi th  the se lect ion of  a l l  judges.    

 And then you have a specia l  body of  independent  

exper ts  that  just  looks at  the issue of  profess ional  in tegr i ty 

and f inancia l  in tegr i ty ,  and they more or  less have the veto 

power in  terms of  who moves forward.   And,  yes,  I  th ink that  

some of  them are s lower than others.   Of  course,  i f  you 

have one body,  i t  is  the fastest .   But  then I  th ink a lso to 

understand i t  in  some countr ies,  l ike you have th is  more 

compl icated archi tecture because some of  these bodies are 10 

in  the Const i tu t ion,  so i t  is  k ind of  you have no way to 

bypass them. 

ADV CHASKALSON SC :    Your  next  po int  deals  wi th  

procedura l  safeguards.   I t  is  someth ing that  we have 

d iscussed at  length,  so I  do not  th ink we need to go back to 

i t .   But  I  do th ink that  the issue of  consequences and the 

day af ter ,  which again is  something we have d iscussed,  but  

I  th ink i t  is  very important  to  emphasise because you make 

a number of  po ints  f rom paragraph 45.   And these are 

obviously points  that  need to be borne in  mind i f  a  system 20 

l ike th is  is  to  be adopted.   Can you maybe address those 

points  f rom paragraph 45? 

MS POP :    So the most  impor tant  par t ,  and I  th ink in  some 

of  the countr ies th is  was a lso a chal lenge,  is  g iv ing the 

incumbents the possib i l i ty  to  res ign wi thout  having any 
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consequences,  so to  speak.   And I  th ink that  can be very 

hard because i t  can be perceived as deeply  unfa i r  that  

people who have in tegr i ty  issues are just  leav ing wi th  the i r  

fu l l  pension.    

 But  I  th ink that  i f  you are th ink ing f rom a systemic 

perspect ive,  u l t imate ly  the goal  is  for  th is  whole cr iminal  

just ice system to work ef fect ive ly  and have accountabi l i ty  

and serve the c i t izens.   So i t  might  be just  one sacr i f ice in  

the b igger  scheme of  th ings.   And I  th ink that  there is  a lso a 

lo t  o f  d iscussions in  the d i f ferent  systems about  even how 10 

harsh the consequences of  a  negat ive f ind ing f rom th is  

process might  be.  

ADV CHASKALSON SC :    What  about  the vacancy shock? 

MS POP :    So that  is ,  you know, and I  am very g lad that  we 

have the exper iences of  these countr ies to  th ink about  i t  

because that  is  one par t  where there is  not  enough 

preparat ion ahead.   Because i f  a  system is  credib le,  I  mean 

f rom what  we have seen,  i f  there is  a commiss ion that  is  

credib le,  i f  there is  th is  possib i l i ty  to  res ign and st i l l ,  you 

know, receive benef i ts ,  then a lo t  o f  people wi l l  take 20 

advantage of  i t .   There wi l l  be a vacancy shock.  

 And i t  is  impor tant  a lso to  th ink of  how unt i l  these 

new posi t ions are f i l led through a r igorous process,  how, 

you know, even the act ing posi t ions,  l ike what  are the 

arrangements so that ,  you know, I  th ink the worst  par t  is  
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when you are going through th is  process wi th  the in tent ion 

to ,  you know, c lean the system and then the system just  

gr inds to  a hal t .   And I  th ink that  is  the par t  that ,  you know, 

now we know that  th is  is  an absolute ly  essent ia l  par t  o f  the 

design.  

ADV CHASKALSON SC :    And f lagging i t  as an essent ia l  

par t  o f  the design is  one th ing.   Can you point  to  successfu l  

models?  I  mean,  has i t  been addressed successfu l ly  

e lsewhere? 

MS POP :    So,  one,  I  th ink one aspect  was,  you know, the 10 

example of  A lbania where they increased the number of  

avai lab le seats in  the i r  school  for  magis t rates.   In  

preparat ion for  th is ,  they have in  Moldova,  they have,  and I  

do not  know i f  th is  is  sor t  o f ,  i f  they had done i t  k ind of  

especia l ly  for  th is ,  but  they moved sor t  o f  temporar i ly  a  lo t  

o f  judges sor t  o f  to  h igher  Cour ts  unt i l ,  you know, the issue 

was solved.    

 I  th ink a lso increasing the incent ives for  people to  

occupy th is  pos i t ion.   So,  in  Moldova,  when a person 

passes the evaluat ion for  prosecutor ,  for  example,  or  judge,  20 

they get  an immediate sa lary increase.   So,  then i t  is ,  you 

know, i t  is  a lso more at t ract ive for  people to  both go 

through the vet t ing but  a lso for  people who are in  other  

posi t ions to  t ry  to  come in to the system. 

ADV BALOYI SC :    And st i l l  on that  top ic ,  how did Ukra ine 
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deal  wi th  th is  in  re lat ion of  the pol ice of f icers category,  th is  

vacancy?  In  that  per iod when there are vacancies,  what  

was happening? 

MS POP :    So,  th is  is  one process that  I  am not  as,  you 

know, I  can come back to you on what  they d id temporar i ly  

in  the,  you know, in  those months,  r ight ,  where they were 

se lect ing new people and I  can come back wi th  a wr i t ten 

sor t  o f  note on th is .  

ADV CHASKALSON SC :    You then make the point  in 

paragraph 47 that  these processes,  just  l ike th is  10 

Commiss ion,  run longer  than in i t ia l ly  ant ic ipated.   We were 

in i t ia l ly  appointed for  three months.   But  is  there a way,  I  

mean,  th is  is  an ext raord inary process.   I t  is  des igned to 

reset  and to  a l low a new process to  go forward.   Is  there a 

way of  min imis ing the delays,  o f  l imi t ing the delays? 

MS POP :    I  th ink there is .   I  a lso th ink that  inev i tab ly  

delays wi l l  happen.   But  I  th ink just  to  min imise them, one,  

you know, I  was ment ion ing ear l ier  about  one decis ion 

about  how to conduct  the f inanc ia l  analys is ,  look ing at  

assets.   So,  in  that  case,  i t  is  impor tant ,  you know, 20 

impor tant  not  to  look in  some commiss ions because of  the 

law.   They look at  sor t  o f  the ent i re  f inancia l  p ic ture of  an 

ind iv idual  as opposed to just  look ing for  ind iv idual  

v io la t ions.    

 The,  you know, a lso organis ing,  you know,  how you 
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organise the,  you know, you need to,  you can do the most ,  

the easiest  checks f i rs t  and then,  you know, go in to more 

sophis t icated,  more sophis t icated analys is .   So,  I  th ink 

there is ,  you know, and you see that  even wi th in  one 

country ,  you know, f i rs t ,  l ike,  for  example,  the pre-vet t ing 

commiss ion in i t ia l ly  d id  not  work in  panels .   So,  then they 

learned that  i t  is  impossib le to  do the work i f  you are not  

work ing in  panels .    

 So,  a lo t  o f  i t  is  just  about ,  you know, I  th ink now,  

l ike I  sa id,  there is  a lso the benef i t  o f  more exper iences,  10 

look ing at  these exper iences and,  you know, look ing at  the 

most  s t reaml ined and ef f ic ient  way of  do ing i t ,  you know, i t  

makes i t ,  you know, i t  makes a d i f ference.   Or  i f  you are 

having,  for  example,  when,  i f  you are co l lect ing th is  asset  

dec larat ions f rom of f ic ia ls ,  a  lo t  o f  i t ,  I  mean,  i f  you are 

put t ing i t  in  e lect ronic  form,  you know, you can a lso have a 

system in which you e i ther  do the cross-checks 

automat ica l ly  or  you are look ing for  the red f lags in  the 

declarat ion in  a more automat ic  way.    

 So,  I  th ink that ,  you know, I  th ink we have,  for  20 

example,  now inst ruments that  the commiss ion in ,  you 

know, Kenya probably  could not  have,  you know, could not  

have benef i ted f rom because i t  was a whi le  back.  

ADV CHASKALSON SC :    Paragraph 48,  you deal  wi th  the 

f ramework that  you see emerging in  terms of  in ternat ional  
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legal  s tandards.   Can you just  e laborate on that? 

MS POP :    Yes.   So,  look ing at  the opin ions of  the Venice 

Commiss ion in  these d i f ferent ,  in  these d i f ferent  countr ies,  

the important  th ing is  that ,  you know, these mechanisms 

address a systemic fa i lure.   They are temporary wi th  

def ined end dates,  which means not  necessar i ly  a  date,  but ,  

you know, i t  can say,  wel l ,  when you are done doing the 

evaluat ion of  a  cer ta in  group of  people.   Assess each 

person ind iv idual ly  against  cr i ter ia  f ixed in  advance.   

Entrust  the assessment  to  independent  bodies whose 10 

members undergo comparable scrut iny,  and carry  fu l l  

procedura l  guarantees,  inc lud ing not ice,  access to the f i le ,  

ora l  hear ing,  reasoned decis ions,  and jud ic ia l  appeal .  

ADV BALOYI SC :    Can I  just  ask th is?  On the face of  i t ,  i t  

seems i t  is  a s t ra ight forward quest ion,  or  understanding,  

but  le t  me check,  because you speak to i t .   Where you 

speak about  documented systemic fa i lures,  can you just  

e laborate on what  is  documented in  th is  context? 

MS POP :    I  th ink,  I  mean,  I  am interpret ing more f rom the 

context  in  which these decis ions were g iven f rom the Venice 20 

Commiss ion.   And I  th ink what  they are,  in  each of  th is  

country ,  i t  sor t  o f  came,  i t  was e i ther  some analys is  that  

came out ,  or ,  which was sor t  o f  l ike a more,  what  do you 

cal l  i t ,  le t  us say,  a lmost  l ike a research exerc ise.   Or ,  you 

know, in  other  cases,  there were,  l ike,  so many ind iv idual  
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events put  together ,  so,  you know, that  were so egregious 

that  would,  you know, so,  for  example,  in ,  you know, in  the 

case of ,  l ike,  Moldova,  I  do not  th ink,  I  mean,  as much as I  

know about  the system, they d id not  have,  l ike,  a  very n ice 

document  that  they could refer  to .  

 But  there were enough sor t  o f  instances that  were 

not  rea l ly  chal lenged or  domest ica l ly ,  where,  you know, 

there were d i f ferent ,  that  proved the foundat ion.   And just  

tak ing i t  fur ther ,  I  th ink what  they are t ry ing to avoid is  that  

someone,  you know, just  on a par t isan basis ,  just  dec ides 10 

one day,  oh,  we have to vet  a l l  these judges because we do 

not  l ike them.  So,  I  th ink that  is ,  I  th ink the documented 

does not  necessar i ly  mean,  l ike,  a  very n ice ly  bound repor t  

necessar i ly .  

 I  mean,  I  th ink i t  he lps when there is  someth ing 

very sor t  o f ,  l ike,  wel l -organised.   But  I  th ink that  they are,  

you know, they are look ing at  th is  ev idence of ,  l ike,  th is  is  

someth ing real ly ,  rea l ly  systemic and real ly  ser ious that  

needs to be tack led,  and there is  no other  way out .  

ADV BALOYI SC :    That  takes me to the second par t  o f  20 

what  const i tu tes a systemic fa i lure.   What  is  that  when we 

speak of  a  systemic fa i lure? 

MS POP :    So,  on,  you know, I  th ink the,  in  the,  so,  I  mean,  

these opin ions are a lso very contextual  because they,  the 

Venice Commiss ion,  when they g ive these opin ions,  they 
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both,  you know, do a more or  less desk rev iew of  the draf t  

leg is la t ion,  and then they t ravel  to  the countr ies,  and they 

speak wi th ,  they speak wi th ,  l ike,  judges and prosecutors 

and c iv i l  soc iety .   And I  th ink that  that  sor t  o f  put t ing a l l  o f  

that  in format ion together  for  them, i t  sor t  o f ,  l ike,  leads to 

th is ,  sor t  o f ,  what  is  the def in i t ion of  systemic fa i lures?  

Where?  Because i f  you are,  you know, a l l  o f  the,  you know,  

there is ,  I  th ink,  you know, e i ther  repor ts  that  are wr i t ten by 

exper t  bodies about  the s i tuat ion in  terms of ,  l ike,  in tegr i ty .   

So,  you have enough ev idence f rom credib le sources,  I  10 

mean,  documented,  not  on ly  ora l ,  about  the s i tuat ion,  I  

th ink,  for  the Venice Commiss ion that  gets  to the level  o f  

systemic.    

 So,  i t  is  not  rea l ly  a formula or ,  but  I  th ink i t  is ,  

and,  you know, i t  might  even be that  you see,  you know, 

even a judgment  f rom, and I  would say,  l ike,  you have a 

Venice Commiss ion and probably  you have someone f rom or  

a s tate body or  c iv i l  soc iety  or ,  l ike,  lawyers that  br ing to  

the commiss ion,  you know, a few,  you know, judgments f rom 

the Supreme Court  or  and they see that  these are,  you 20 

know, judgments that ,  you know, l ike,  ne i ther  of  the people  

on the Venice Commiss ion would take.    

 So,  i t  is ,  ja ,  th is  is ,  I  th ink that  would be my 

in terpretat ion of  how they would make that ,  you know, that  

dec is ion about  systemic th ings.  
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CHAIRPERSON :    What  must  that  body of  ev idence show for  

one to  say systemic? 

ADV CHASKALSON SC :    In  the,  so now I  am, you know, 

the,  you know, I ,  i t  is  hard to  sor t  o f  know exact ly  what  is  

in ,  you know, sor t  o f  the,  you know, how exact ly  the 

members of  the Venice Commiss ion looked at  th is ,  but ,  you 

know, for  example,  in  one,  in ,  to  take one example of  a  law 

that  they rev iewed in  the case of ,  you know, put t ing in  

p lace,  which was in  the case of  Ukra ine,  th is  specia l  

mechanism for  se lect ing specia l ised ant i -corrupt ion judges 10 

wi th  the involvement  of ,  you know, these independent  

exper ts  who are complete ly  outs ide of  the system, r ight ,  

who are ret i red judges f rom th is ,  you know,  d i f ferent  

countr ies,  for  example.    

 And the Venice Commiss ion,  you know, a lso looked 

and,  you know, at  what  were sor t  o f  even what  was the,  why 

creat ing th is  new body and why having th is  sor t  o f  process 

that  was d i f ferent  f rom the rest  o f  the jud ic iary  at  the t ime 

was necessary,  because,  for  example,  a t  the t ime,  a l l  cases 

that  were prosecuted by the specia l ised prosecutor 's  of f ice 20 

body were just  languish ing in  Cour ts .   So,  you know, they 

are say ing,  l ike,  obv iously  these Cour ts  form the normal  

way,  somehow someth ing happens there,  and i t  is  a  

systemic issue because now you have more or  less no 

accountabi l i ty  for  corrupt ion.  
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 So I  th ink that  would be,  you know, I  do not  th ink 

you would need to be someth ing complete ly  comprehensive 

at  look ing at  a l l  o f  the ways in  which,  you know, th ings are 

wrong,  but  I  th ink th is  accumulat ion of  ev idence would be,  

you know, would be suf f ic ient .   And in  other  countr ies,  for  

example,  you know, they,  you know, they d id not ,  I  mean,  in  

the case of  A lbania,  they have sor t  o f  l ike an inqui ry  

commiss ion,  and they d id not  have th is ,  for  example,  even 

these types of ,  you know, commiss ions that  looked at  these 

issues sor t  o f  more systemat ica l ly .   They d id not  have these 10 

mechanisms.  

ADV CHASKALSON SC :    Can I  just  ra ise an issue in  th is 

regard?  I t  seems to me that  the,  that  systemic fa i lure has 

to  be read in  the context  o f  what  is  s tated there,  which is  

systemic fa i lure beyond the reach of  ord inary accountabi l i ty  

mechanisms,  and i t  is  a  quest ion of ,  I  mean,  as I  read i t ,  

and correct  me i f  I  am wrong,  i t  is  a  quest ion of  whether  the 

ord inary accountabi l i ty  measures,  ord inary cr iminal  just ice 

processes,  ord inary d isc ip l inary processes are doing thei r  

jobs,  or  are being seen not  to  do the i r  jobs.   Is  that ,  does 20 

that  sound r ight  to  you? 

ADV CHASKALSON SC :    Yes,  yes,  I  th ink i t  is ,  I  th ink i t  is  

correct  where,  you know, I  mean,  for  example,  look ing at ,  

you know, l ike you a lmost  have no d isc ip l inary sanct ions for  

prosecutors and judges,  whi le  at  the same t ime,  you have,  
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you know, a lo t  o f  cases at  the European Cour t  o f  Human 

Rights,  you know, re lated to,  l ike,  th is  par t icu lar  country ,  

r ight?  So,  I  th ink that ,  you know, that  is  the quest ion of ,  

l ike,  you are look ing at  the d i f ferent  points  of  the system 

where you should have,  you know, there is  th is  e i ther  lack 

of  resul ts  or ,  you know, more or  less a l l  o f  the s takeholders 

are point ing to  a problem and then you are,  I  guess,  

checking as a specia l ised body where th is  issue should be 

solved by the se l f -governance bodies,  you should see 

cer ta in type of  judgments that  are emerging,  but  noth ing is  10 

happening.    

 There is  just  th ings on,  and I  th ink i t  is  the 

d i f ference between,  and I  was ment ion ing ear l ier ,  in  a lo t  of  

these countr ies,  th ings on paper  look great ,  but  the problem 

is  that  when you are look ing at  the outcome, and not  only  

at ,  you know, publ ic  percept ions,  but  you should see,  you 

know, that  there is  some sanct ions imposed,  l ike,  you know, 

th is  d iscrepancy between,  you know, sor t  o f ,  l ike,  lack of  

resul ts  and percept ion,  and then noth ing is  happening 

through these overs ight  mechanisms.   I  th ink that  is  a s ign 20 

of ,  you know, these types of  systemic fa i lures.  

ADV CHASKALSON SC :    I f  we move to design decis ions,  

which you address f rom page 21,  maybe i f  you can take us 

through the key issues that  these design decis ions have to 

address.  
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MS POP :    Excuse me,  which paragraph?  Oh,  57.  

ADV CHASKALSON SC :    Maybe star t  wi th  paragraph 57.  

MS POP :    So,  th is  is  apply ing the,  you know, lessons 

learned f rom al l  o f  these examples,  and how, you know, 

th ink ing about  how another  country  could implement  th is .   

So,  the main pr inc ip les are except ional  and t ime-bound,  

which is  sor t  o f  what  we have just  d iscussed,  the systemic 

fa i lure that  ord inary mechanism cannot  correct .   

Ind iv idual ised,  so every just ice of f icer  is  assessed 

ind iv idual ly ,  and independent .  10 

 Assessing bodies outs ide the leadership of  the 

par t icu lar  cr iminal  just ice inst i tu t ion under  scrut iny,  and I  

th ink just  more broadly ,  even beyond not  be ing under  the 

leadership,  but  i t  is  seen as being independent  even f rom 

other  bodies that  might  have an in terest  in  how the cr iminal  

just ice inst i tu t ion is  assessed wi th,  yes,  wi th  s t rong bui l t - in  

safeguards against  improper  external  in ter ference.  

ADV CHASKALSON SC :    The next  two points  you make 

about  fa i rness and a rev iew,  not  a  reappointment ,  we have 

d iscussed,  but  the personnel  scope seems to me a very 20 

impor tant  issue to decide on.   That  you address at  

paragraph 58.  

MS POP :    Yes.   So,  that  is ,  I  th ink that  is ,  again,  one of  

the,  a f ter  the independence of  the body,  that  is  one of  the 

key issues,  the scope,  because i t  needs to  be f i l tered and 
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ad justed correct ly .   So,  one,  you want  to  s tar t  a lways wi th  a 

senior  management  post .   So,  i t  could be in  some countr ies,  

cr iminal  just ice of f icers a l ready subject  to  the ex is t ing 

annual  f inancia l  d isc losure regime,  but  in  some countr ies,  

that  could be everyone.   So,  you know, that  might  even,  you 

know, not  be suf f ic ient ly  narrow.  

 And then h igh-r isk posi t ions and funct ions,  such as 

of f ic ia l  in  contro l  over  f inancia l  resources,  but  a lso in  

funct ions that  are par t icu lar ly  vu lnerable to  corrupt ion.   And 

in  the cr iminal  just ice system, that  is ,  you know, people who 10 

have responsib i l i ty  for  s tar t ing cr iminal  cases,  t ransferr ing 

them, terminat ing them, those are going to be sor t  o f  

specia l ,  k ind of  specia l  knots in  the system.  And then 

candidates for  appointment ,  promot ion,  or  t ransfer  in to the 

above posi t ions.  

 And th is  is  sor t  o f  the exper ience f rom the other  

countr ies where,  I  mean,  you do not  want  to  go through a l l  

o f  th is  work of  c leaning up the system to then appoint  just  

the same type of  ind iv iduals .   And then,  you know, everyone 

e lse can go through the regular  sor t  o f  d isc ip l inary 20 

mechanisms,  but  o f  course,  those a lso need to be revamped 

and use some of  the pr inc ip les and the methodology and 

approach f rom these more specia l ised commiss ions to  have 

an impact .  

ADV CHASKALSON SC :    Then in  paragraph 60,  you deal  
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w i th  issues of  legal  des ign.   What  law address ing th is  issue 

must  conta in and must  address,  can you take each of  those 

requi rements one by one? 

MS POP :    So,  f i rs t  o f  a l l ,  i t  is  impor tant  to  have a legal  

inst rument .   I  am not  sor t  o f  aware of  a system wi th 

procedura l  safeguards that  was done wi thout  a p iece of  

leg is la t ion.   So,  there,  the leg is la t ion,  the legal  inst rument  

must  in t roduce a ground on which the ind iv idual  evaluated 

may be removed f rom the employee of  the re levant  cr iminal  

just ice inst i tu t ion fo l lowing an adverse in tegr i ty  f ind ing.  10 

 I t  must  have the power to  compel  the product ion of  

f inancia l  and other  necessary records f rom th i rd  par ty  

reposi tor ies wi thout  re ly ing on the evaluated ind iv idual  to  

produce them voluntar i ly .   I t  must  prov ide a power of  

extending ver i f icat ion to  assets and income of  the evaluated 

person 's  fami ly  member and th i rd  par t ies wi th in  l imi ts  

requi red to  establ ish unjust i f ied weal th  of  the evaluated 

person.    

 I t  must  vest  author i ty  in  the evaluat ion body to  

commiss ion a ver i f icat ion of  assets and in terest  and to 20 

receive i ts  resul ts .   And i t  must  create an independent  

evaluat ion body wi th  secure tenure.  

ADV KHUMALO SC :    So,  in  terms of  the legal  inst rument ,  

just  look ing at  60.2,  who is  the power g iven to?  I  mean,  i f  

you take our  pol ice,  for  example,  or  our  prosecutors.   Who 
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would have that  power to  compel  product ion of  f inancia l  and 

other  records f rom th i rd par t ies?  Would that  be the 

employer  as in  SAPS or  would i t  be th is  body that  evaluates 

the incumbents? 

MS POP :    I t  would be the body.  

ADV KHUMALO SC :    I t  would not  be the employer? 

MS POP :    No,  i t  would be the body that  actual ly  needs to 

do th is  analys is .  

ADV KHUMALO SC :    Analys is ,  okay.   And that  would be a 

one-of f  or  would i t  be cont inuous? 10 

MS POP :    For  as long as the body is  work ing,  is  

funct ion ing,  you would need to have th is  power because 

otherwise i t  might  be hard to  cross-check the in format ion 

that  is  prov ided by the of f ic ia l  evaluated.  

ADV CHASKALSON SC :    But  p ick ing up on Commissioner  

Khumalo 's  point ,  i f  we are look ing at  ongoing systems going 

forward,  in  the jur isd ic t ions that  you looked at ,  were the 

independent  se l f -govern ing bodies that  deal  wi th  asset  

dec larat ions and ver i f icat ions going forward,  d id they get  

that  power going forward,  powers of  compel l ing product ion 20 

of  f inancia l  in format ion? 

MS POP :    So for  the,  i t  is  very hard to be an ef fect ive 

f inancia l  d isc losure agency i f  you do not  have th is  power.   

So there are agencies that  do not  have th is  power,  but  they 

are not  ef fect ive.   And agencies that  do have that  power,  
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you know, they can then check more in format ion.   So I  

would say that  i t  is  very hard for  me to imagine how you can 

be ef fect ive wi thout  hav ing access to  f inancia l  in format ion 

and tax in format ion for  those purposes.  

ADV CHASKALSON SC :    I  mean,  one possib i l i ty  that  

occurred to  me is  that  i t  might  be possib le s imply to ,  I  

mean,  we have a F inancia l  In te l l igence Centre here which 

gathers most  of  th is  sor t  o f  in format ion and of ten has i t  

readi ly  avai lab le,  and i f  you d id not  want  necessar i ly  to  g ive 

the power to  the employer ,  you could g ive the employer  the 10 

power to  essent ia l ly  requis i t ion that  in format ion f rom the 

F inancia l  In te l l igence Centre.   I  do not  know why you would 

not  want  to  g ive i t  to  the employer  or  to  a body l ike the 

Publ ic  Serv ice Commiss ion,  but  there may be reasons.   But  

you could use the F inancia l  In te l l igence Centre as a source 

of  that  in format ion i f  the F inancia l  In te l l igence Centre was 

legal ly  author ised to re lease i t  for  these purposes.  

MS POP :    I  th ink that  i t  is  a lso,  you know,  just  be ing even 

mindfu l  o f  the mandate o f  the f inancia l  in te l l igence uni ts  in  

general ,  I  th ink that  in  the context  o f  a  specia l ,  you know, 20 

sor t  o f  a  specia l ised body that  deals ,  you know, as we are 

d iscussing wi th th is  evaluat ion of  a  par t icu lar  group of  

cr iminal  just ice o f f icers,  i t  is  just i f ied for ,  you know, some 

of  th is  work,  you know, to  be,  to  more or  less get  the help 

of  o ther  bodies to  process that  in format ion because i t  is ,  I  
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th ink i t  is  just  a  mat ter  o f  a lso making i t  eas ier  to  do.  

 I  th ink in  the long term,  you know, there i t  is ,  you 

know, I  th ink more th ink ing a lso needs to be done in  terms 

of  the resources and how, you know, even what  is  the 

methodology of  the agency that  does e lect ronic  ver i f icat ion,  

so that  the f inancia l  in te l l igence uni t  does not  end up just  

work ing on asset  dec larat ions so that ,  you know, you do not  

have,  I  mean,  you would a lso need a very responsib le asset  

declarat ion agency that  a lso  does a r isk-based approach 

and does not  just  ask,  you know, for  the f inancia l  records of  10 

l ike everyone who is  f i l ing asset  declarat ions.    

 So I  th ink that  there i t  needs,  I  would,  you know, I  

th ink when you have th is  type of  process,  you know, I  th ink 

there is ,  you know, even more in terest  f rom the commiss ion 

to end th is  work as opposed to when you have a permanent  

body.   I  th ink then you have to k ind of  th ink sor t  o f  more,  

l ike,  look at  the deta i ls  more of  how th is  work is  organised.  

ADV KHUMALO SC :    Mr  Chaskalson,  I  am th ink ing,  say,  in  

the context  o f  SAPS or  the NPA where employees or  senior  

employees are requi red to f i le ,  you know, submiss ions 20 

every year ,  f inancia l  dec larat ions.   So banks could te l l  you 

that ,  yes,  th is  person,  the balance in  the bank account  is  X,  

but  as we know, people,  especia l ly  the corrupt  ones,  tend to 

purchase cars or  proper t ies.   So those bodies or  inst i tu t ions 

that  reg is ter  new vehic les or  proper t ies,  your  deeds,  
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o f f ices,  i f  SAPS could go to them and say,  I  have th is  

dec larat ion,  can you just  conf i rm for  me that  what  is  in  the 

declarat ion matches your  records,  someth ing l ike that .   So 

not  just  l imi ted to  the F inancia l  In te l l igence Centre,  

because they would deal  on ly  wi th  bank accounts and other  

aspects of  i t .   I  am not  sure that  they would deal  wi th  

t ransact ions such as motor  vehic le  purchases and other  

th ings.  

ADV CHASKALSON SC :    I  th ink that  they have the power 

to  requis i t ion that ,  i f  you ask them.  They cer ta in ly  have the 10 

power to  requis i t ion that ,  i f  you ask them.  But  again,  they 

wi l l  not  have i t  readi ly  to  hand,  and i t  may be necessary,  I  

mean,  we are moving away f rom ext raord inary evaluat ion to 

recurrent  annual  evaluat ion.   I t  may be necessary to  vest  

that  body wi th  s imi lar  powers,  or  whether  i t  is  the employer  

or  e lsewhere.   Again,  I  do not  know i f  you have comments 

on that .  

MS POP :    I  th ink here,  i t  is  a lso a d i f ferent  issue whether  

d i f ferent  bodies should have the power to  request  that  

in format ion.   I  th ink i t  is  a lso about  how to organise the 20 

regular  sor t  o f  ver i f icat ion of  f inancia l  d isc losures.   Because 

i t  is  very,  I  mean,  th is  is  a lso,  to  a cer ta in extent ,  a  

specia l ised process and I  th ink my col league a few months 

ago here in  f ront  o f  the Commiss ion was ta lk ing about  sor t  

o f  th is  idea of  a  specia l ised body that  deals  wi th  f inancia l  
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d isc losure.    

 So I  th ink that  that  is  more of  the quest ion where 

you need to have ind iv idual ,  each body k ind of  ver i fy ing i ts  

own asset  dec larat ions,  or  i f  you should have just  one 

specia l ised body that  ver i f ies everyone's  asset  dec larat ions.   

And I  th ink in  that  context ,  th is  issue of  accessing f inancia l  

in format ion can be organised on a r isk-based approach.   

Because i f  you have,  for  example,  the ent i re  database,  and 

that  happens in  countr ies,  ent i re  database of  f inancia l  

d isc losures,  then you can do some automat ic  cross-checks 10 

wi th  regis t r ies that  does not  requi re work.    

 But  then when you go in to th is  more invasive 

in format ion,  you are only  ask ing that  in format ion when you 

h i t  some red f lag,  or  you have in  your  methodology that  you 

are ver i fy ing cer ta in categor ies of  h igh-r isk posi t ions,  and 

you are only  request ing in format ion for  those posi t ions.   

And I  th ink in  that  context ,  a lso you can rat ional ise how you 

request ,  I  mean,  I  th ink even for  the banks,  e i ther  whether  

you do i t  through the banks or  through the F inancia l  

In te l l igence Uni t .   I  mean,  here i t  would be the F inancia l  20 

In te l l igence Cent re.  

ADV CHASKALSON SC :    Chai r ,  we have reached one 

o 'c lock.   We are ta lk ing now about  the crux of  th is  ev idence.   

So I  th ink I 'd  rather  not  rush i t ,  even though i t  may only 

take 45 minutes.   I  would rather  that  we have t ime to do i t  
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proper ly ,  and maybe we could take the lunch break now. 

CHAIRPERSON :    Let  us come back at  2 p.m.   Let  us 

adjourn.  

INQUIRY ADJOURNS  

INQUIRY RESUMES  

CHAIRPERSON :    Yes,  Mr Chaskalson.    

ADV CHASKALSON SC :    Thanks,  Chai r.   So,  we were 

deal ing wi th  design choices,  and we were at  the foot  of  

page 23 when you were ta lk ing about  the credib i l i ty  o f  the 

evaluat ion,  where you ta lk  about  the credib i l i ty  o f  the 10 

evaluat ion body.   And maybe i f  you can just  emphasise that  

po int ,  i t  is  one we have made on again?   

MS POP :    Can you remind me the paragraph where we are?   

ADV CHASKALSON SC :    61.    

MS POP :    Thank you.    

ADV CHASKALSON SC :    I t  is  essent ia l ly  the point  about  

independence.    

MS POP :    Yes,  just  one second.   Okay.    

ADV KHUMALO SC :    I  th ink maybe 60.5,  because I  

in terrupted her  at  60.2,  because I  was not  sure whether  the 20 

body to which the power is  g iven,  whether  i t  is  the employer  

or  i f  i t  is  that  independent  body ment ioned in  60.5.   She 

then c lar i f ied that  she meant  the power is  to  be g iven to  the 

independent  body,  and I  th ink that  is  where we stopped.  

MS POP :    Yes.   So,  we were ta lk ing ear l ier  about  the legal  
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inst rument .   So,  the last  po int  I  emphasised is  the creat ion 

of  an independent  evaluat ion body wi th  secure tenure,  and 

th is  is  for  evaluat ion purposes and for  the ext raord inary 

evaluat ion purposes.   And then the point  about  the body,  

which is ,  you know, I  have made ear l ier,  the importance of  

the composi t ion of  th is  body to  be members of  recognised 

standing and for,  I  would say,  i f  not  the whole body and a l l  

the members,  but  a t  least  have the major i ty  or  the number 

of  people who can make decis ions who are independent .   

Because,  you know, i t  might  be hard to  have l i tera l ly  every 10 

member independent .   Yes,  and that  wi l l  sor t  o f  a ffect  a lo t  

o f  o ther  des ign character is t ics .    

ADV CHASKALSON SC :    Now,  when you were d iscuss ing 

the ind iv idual  examples,  you ta lked about  how other  

jur isd ic t ions use people f rom outs ide the country  to  

guarantee independence.   I  l ike to  th ink that  in  th is  country  

we are not  at  the point  where we would need to use people 

f rom outs ide the country  to  get  independence.   The key 

issue is  essent ia l ly  independence.   I f  you have the 

resources and the human resources ins ide the country,  20 

presumably you stay in  country.    

MS POP :    Absolute ly.   I  th ink that ,  just  go ing back to the 

examples,  these are countr ies where there was some type 

of  capture or  in tegr i ty  issues star t ing f rom the top down.   

So,  you know, i f  you are having,  for  example,  in  Kenya or  in  
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Moldova or  in  Albania,  i f  you are having capture in  your  

Const i tu t ional  Cour t  and the Supreme Court ,  then i t  is  

a lmost ,  I  mean,  s tar t ing there,  and I  would argue that  the 

s i tuat ion does not  get  bet ter  as you go sor t  o f  fur ther,  you 

know, down in  the system.   

 That  is  a lso probably  what  led to  these choices 

because you have no other  independent  category of  people 

f rom which you can,  you know, you can select  members of  

these commiss ions.   I  mean,  a lso keeping in  mind that  you 

need,  you know, you can have a combinat ion of  exper t ise,  10 

but  you a lso need,  you know, in  many,  and you can see a lso 

in  terms of  the composi t ion of  these bodies in  other  

countr ies that ,  you know, they inc lude ret i red judges f rom 

other  countr ies because,  you know, they cannot  have,  you 

know, the i r  own judges on th is  commiss ion.    

 So,  I  th ink i t  is  a lso an i l lust rat ion of ,  you know, the 

speci f ic  s i tuat ion and real ly  the need to f ind those 

ind iv iduals  who are not .   And I  th ink that  is  a lso the other  

par t ,  i t  is  not  on ly  someone who,  you know, because you 

can f ind independent  ind iv iduals  in  other  countr ies,  but  a lso 20 

independent  ind iv iduals  who can have the exper t ise and the 

profess ional  s tanding to  be able to  make reasoned 

decis ions that  wi l l  w i thstand,  you know, appeals  and can go 

a l l  the way to the European Court  o f  Human Rights.   So,  

you st i l l  need to ensure a cer ta in  profess ional  competence,  
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not  on ly,  you know, independence.  

ADV CHASKALSON SC :    Then the secretar ia t .   What  are 

the issues in  re lat ion to  a secretar ia t  o f  a  body l ike th is?   

MS POP :    The main issue is  that  you need the re levant  

exper t ise.   So,  i f  the focus is ,  you know, on f inancia l  

invest igat ion,  on f inancia l  analys is  of  assets and of  weal th ,  

you wi l l  need to have ind iv idua ls  in  the secretar ia t  who 

have the capaci ty  to  do that  type of  analys is .  

 In  some,  I  know that  th is  has happened in  Moldova,  

they a lso seconded pract i t ioners f rom other  inst i tu t ions.   10 

So,  for  example,  the invest igat ive,  ant i -corrupt ion 

invest igat ive bodies.   So,  they had a mix of  outs iders and,  

you know, seconded staff .   And then in  A lbania,  they even 

sent  some of  the i r  analys is  to ,  you know, the asset  

dec larat ion agency.   So,  there are,  and then in  Ukra ine,  a l l  

the secretar ia ts  were complete ly  wi th  – l ike there was no 

one seconded f rom other  inst i tu t ions.    

 So,  i t  rea l ly,  I  th ink,  you know, there is  def in i te ly  

opt ions there and I  th ink i t  rea l ly  depends on the context  

because you can have seconded profess ionals  i f  there are 20 

cer ta in  inst i tu t ions that  are,  you know, more or  less t rusted 

and i t  would not  rea l ly  a ffect  the percept ion of  the 

independence of  the body.  

ADV CHASKALSON SC :    Then you have got  cr i ter ia  for  

rev iew.   The f i rs t  one is  f inancia l  in tegr i ty,  which we have 



    16 SEPTEMBER 2026 – DAY 174 

Page 92  o f  147  

 

 

d iscussed a lo t .    

MS POP :    Yes.  

ADV CHASKALSON SC :    And i t  seems that  there are two 

separate bases for  assessment .   The f i rs t  is ,  have you 

d isc losed everyth ing that  you ought  to  d isc lose?  And your  

fa i lure to  do so is  an independent  ground of  removal .   And 

the second is ,  do your  d isc losures show an asset  prof i le  

that  can reasonably  be reconci led wi th  your  leg i t imate 

income?  Have I  got  i t  r ight  there?   

MS POP :    Yes.    10 

ADV CHASKALSON SC :    Now,  in  your  d iscuss ion of  the 

speci f ic  cases,  you were saying that  th is  is  u l t imate ly  the 

most  prevalent  ground of  fa i lure of  the screening process.   

What  are the – you deal  wi th  two more potent ia l  cr i ter ia  and 

maybe say someth ing about  them and then we wi l l  get  back 

to  a k ind of  cost -benef i t  analys is  of  whether  they should be 

inc luded.   The f i rs t  is  associat ions and conf l ic ts .   Can you 

e laborate on that?   

MS POP :    Yes.   So,  in  th is  case i t  is  conf l ic ts  of  in terest  

and improper  re la t ionships wi th  persons or  ent i t ies,  20 

inc lud ing organised cr ime.   And th is  analys is  can be based 

on the repor ts  of  asset  and in terest  for  conf l ic ts  of  in terest  

and a lso for  other  sor t  o f  background checks or  in te l l igence 

mater ia l  that  might  be avai lab le about  the associat ions of  

cr iminal  just ice off icers and records of  the cr iminal  just ice 
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inst i tu t ion i tse l f ,  where the off icer  works.    

 And then a lso compla ints  and open sources.   There 

are in  many countr ies,  there is  publ ic  in format ion avai lab le 

about  cer ta in  cases,  how they are prosecuted and 

invest igated,  that  might  be re levant  for  the analys is  of  the 

Commiss ion.    

ADV CHASKALSON SC :    I  w i l l  come back to that  on the 

cost -benef i t  analys is  in  a minute,  but  you ta lk  a lso about  

past  conduct .    

MS POP :    Yes.   So,  that  inc ludes in ter ference in  10 

invest igat ions,  protect ion of  syndicates,  misuse of  

in te l l igence or  of  o ff ic ia l  reg is ters,  and the g iv ing or  

fo l lowing of  mani fest ly  un lawfu l  inst ruct ions.   And i f  you are 

look ing,  for  example,  a t  the Kenya exper ience,  they looked 

a lso at  behaviour  outs ide of  publ ic  off ice and eth ics 

breaches that  are severe,  that  have,  you know, noth ing to  

do wi th  opening and c los ing invest igat ions,  but  they are s t i l l  

not  a  good ref lect ion on the inst i tu t ion and the t rust  that  the 

publ ic  puts in  the inst i tu t ion and i ts  off icers.    

ADV CHASKALSON SC :    What  sor t  o f  examples?  I  mean,  20 

do you have examples f rom Kenya?   

MS POP :    From Kenya,  yes.   Right  now,  I  do not  have 

anyth ing that ,  you know, sor t  o f  s t icks out ,  but  I  th ink here 

th is  is  a category that  was express ly  inc luded in  the law.   

But  r ight  now,  I  cannot  g ive you an example.   I  th ink when 



    16 SEPTEMBER 2026 – DAY 174 

Page 94  o f  147  

 

 

to  th ink about  i t  is  when i t  comes – are you ask ing about  

the f i rs t  par t  o f  the quest ion,  the in ter ference in  

invest igat ions?   

ADV CHASKALSON SC :    No,  the behaviour  outs ide of  

publ ic  off ice.    

MS POP :    So I  th ink behaviour  outs ide of  publ ic  off ice,  I  

th ink th is  has sor t  o f  emerged in  other  countr ies just  in  

terms of ,  you know, you have dr iv ing under  the in f luence 

and sor t  o f ,  you know, other  issues that  are not  happening,  

sor t  o f  on the behaviour  that  is  not  on the job necessar i ly.    10 

ADV KHUMALO SC :    Fa i lure to  submit  tax returns?   

MS POP :    Wel l ,  yes,  exact ly.   So those issues def in i te ly  

were covered,  you know, d i rect ly  by,  you know, in  Moldova.   

And they even looked at ,  actual ly,  even for  th is  fa i lure to  

sor t  o f  correct ly  f i le  taxes.   Even for  that ,  they had a 

threshold,  l ike an actual  threshold for  i t .   I t  was lower than 

the unjust i f ied,  so… 

ADV CHASKALSON SC :    Okay.   Do you have a sense,  in  

quant i ta t ive terms,  how much of  the to ta l  body of  people 

removed were removed under  f inancia l  in tegr i ty  issues and 20 

what  propor t ion were removed under  the other  categor ies?  

Because le t  me put  my concern to you.   The other  

categor ies involve – the f inancia l  analys is  can be a lmost  

automated at  f i rs t  s tage,  at  any rate,  and then you get  to ,  

there wi l l  be a range of  u t ter ly  c lear-cut  cases,  but  the 



    16 SEPTEMBER 2026 – DAY 174 

Page 95  o f  147  

 

 

cases that  demand t ime-consuming invest igat ion,  there wi l l  

be some,  but  they wi l l  be re lat ive ly  narrow. 

 These other  categor ies involve ind iv idual ised 

invest igat ion.   There are a lso categor ies which wi l l  inv i te  a 

ser ies of  compla ints  f rom members of  the publ ic ,  some of  

which may be just i f ied,  some of  which may not  be just i f ied,  

but  a l l  o f  which wi l l  have to be invest igated.   And i f  the 

exper ience shows that  not  much is  gained by these 

categor ies,  i t  does seem to me that  one has to  th ink about  

the cost  o f  inc luding those categor ies i f  you want  a speedy 10 

process.  

MS POP :    I t  is  a  good quest ion.   I  would say,  and th is  is  

a lso a quest ion that  I  asked the other  day,  a  member of  the 

Prosecutor  Commiss ion in  another  country,  because look ing 

at  these issues among prosecutors,  i t  is  sor t  o f  a  l i t t le  b i t  

more complex than i f  you are look ing at  the judge,  for  

example.    

 And so i f  you are look ing both at ,  you know, i f  you 

are look ing at  the pract ice,  the past  one and even sor t  o f  in  

the commiss ions that  are s t i l l  work ing,  i t  is  the minor i ty  of  20 

the cases are about  profess ional  e th ics.   So the major i ty  is  

about  f inancia l ,  un just i f ied var ia t ions of  weal th .    

 I  th ink the issue wi th the profess ional  e th ics is  that ,  

and that  is  a chal lenge i f  you are th ink ing about  i t  is  the 

balance between accountabi l i ty  and sor t  o f  speed of  
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process because there are cases of  abuse of  o ff ice to  a 

cer ta in extent .   I  mean,  the abuse in  cr iminal  procedure in  

terms of ,  you know, sor t  o f  making arrests  wi thout  

just i f icat ion.    

 I  mean,  you are in ter fer ing,  you know, basica l ly  in to 

people 's  l ives or  tak ing cer ta in s teps as invest igators or  a 

prosecutor  that  cannot  real ly  be,  you know, just i f ied,  k ind of  

go ing back to  th is  idea of  a  k ind of  a  jud ic ia l  malpract ice.   

So I  th ink that ,  I  th ink i t  a lso depends on how the 

commiss ion would organise i ts  work in  terms of ,  you know – 10 

I  mean,  i f  there is ,  i f  i t  would real ly  invest igate every 

compla in t  or  i f ,  you know, i t  would need a compla int  and 

then just ,  you know, a lso do a l i t t le  b i t  o f  work and then 

reach the conclus ion that  i t  might  be one of  these s i tuat ions 

where i t  is  very hard to  te l l  w i thout  rea l ly  be ing an 

invest igator  and re invest igat ing the case i f  th is  is  a  mat ter  

of  abuse or  just  someone who is  not  very d i l igent  or  

someone who is  very competent .  

 So I  th ink that  is  –  but  I  th ink what  can be lost  

when th is  is  not  taken in to considerat ion is  l ike having th is  20 

real ly,  you know, obvious f r inge cases of  abuse that  are 

somehow now le f t  wi thout  accountabi l i ty.   So i t  is ,  I  th ink in  

my v iew is ,  you know, can a lso be the members of  the 

commiss ion can a lso sor t  o f  a t  the more organisat ional  

s tage of  the work can a lso manage th is  wi thout  
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overwhelming the commiss ion.   But  I  th ink i f  you are look ing 

for  the easiest ,  fastest  way,  i t  is  the,  you know, just  look ing 

at  the f inancia ls .  

ADV CHASKALSON SC :    You then deal  f rom page 26 wi th  

some of  the mechanics in  re la t ion to  f inancia l  analys is .   

Most  of  th is  we have gone through before.   Do you have a 

v iew on whether  i t  is  advisable  to  set  up a sk i l led s taff  

complement  for  the inst i tu t ion or  to  depend on f inancia l  

invest igat ive capaci ty  that  is  seconded f rom elsewhere?   

MS POP :    I  th ink i t  rea l ly  depends about  the qual i ty  and 10 

credib i l i ty  o f  the seconded help that  you would get .   I f  that ,  

you know, that  he lp is  there,  then i t  is ,  you know, i t  is  eas ier  

for  the,  you know, i t  would be easier  for  a  commiss ion to  do 

th is ,  you know, wi th  s taff  that  is  more or  less a l ready 

work ing in  the system, you know, knows how to even at  the 

basic  level  get  access to records and,  you know, analyse i t .    

 I  mean,  a l i t t le  b i t  how th is  would work in  a,  le t  us 

say,  governmenta l  or  publ ic  sector  context ,  but  i t  has been 

done both ways.   I  th ink the advantage of  hav ing seconded 

help is  the cost  because,  you know,  I  mean,  i t  depends how,  20 

because that  manpower,  so to  speak,  is  a l ready in  the 

publ ic  sector.   So f rom that  perspect ive,  i t  can be easier  or  

a t  least  hav ing some par t  o f  the analys is  that  is  done by 

d i f ferent  inst i tu t ions.    

 So le t  us say,  you know, the inst i tu t ion,  or  the 
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seconded,  I  mean,  depends how i t  is  formulated,  but ,  you 

know, e i ther  the commiss ion sends to th is  other  inst i tu t ion 

sor t  o f  a  request  to  do th is  analys is  wi thout  seconding the 

s taff  to  the body.   And that  is  the f i rs t  s tep,  but  then the,  

you know, commiss ion st i l l  has some analysts  that  work just  

for  the commiss ion to  do the second par t  o f  the analys is  i f  i t  

is  needed or  even just  to  sor t  o f  he lp expla in  cer ta in  

aspects to  the commiss ion.   I  th ink i t  can be done.   I  th ink i t  

can be done both ways.    

ADV CHASKALSON SC :    Then f rom the foot  o f  page 27,  10 

paragraph 67,  you ta lk  about  the per iod which is  subject  to  

f inancia l  examinat ion.  

MS POP :    Yes.  

ADV CHASKALSON SC :    What  po ints  would you emphasise 

there?   

MS POP :    Yes.   So one,  the f i rs t  po int  is  real ly  one of  

caut ion about  sor t  o f  how far  back the process looks at  

f inancia l  records or  records about  assets.   I  mean,  I  th ink 

we a l l  know that  even in  our  own l ives,  the far ther  you go in  

the past ,  th ings get ,  you know, a l i t t le  b i t  murk ier  in  terms 20 

of  f ind ing documents.   And th is  should be,  you know, i t  

should be reasonable,  you know, in  terms of  how long,  you 

know, people even keep records.  

 And then there should be ideal ly  c lar i ty  in  the 

leg is la t ion about  how far  back the evaluat ion of  assets and 
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o f  profess ional  conduct  or  profess ional  e th ics is  being 

done.   And,  you know, what  I  have seen in ,  you know, the 

examples is  there is  sor t  o f  a  longer  t ime span for  the 

assets and the income.   A lso because th is  is  how I  th ink 

many t imes when people evaluated,  t r ied to  just i fy  assets ,  

they a lways t r ied to  sor t  o f  push i t  rea l ly  sor t  o f  far ther  in  

the past .  

 For  conduct ,  a  shor ter  per iod.   And I  th ink a lso on 

the issue of  conduct ,  you know, here an example of  f ive 

years,  I  th ink a lso for  the issue of  conduct  is ,  you know, 10 

th ink ing again even about  what  are the t rade-offs  is  we had 

d iscussed ear l ier  that  in  these types of  processes,  you 

would want  them to be,  I  mean,  as a pr ior i ty  look ing at  

people in  management  level  or  h igh-r isk posi t ions.    

 So,  you know, many t imes you are look ing at  people 

who are not  just  rook ies.   So who is  not  that  they just  

s tar ted the i r  work in  the cr iminal  just ice system.  And i f  you 

are say ing that  i t  is  someone who has a cer ta in level  o f  

senior i ty  and you are look ing at  more l ike the profess ional  

record in  the past  f ive years and then you are seeing these 20 

issues around,  you know, abuses of  power,  I  th ink the l ine 

is  probably  sor t  o f  i t  is  harder  to  just i fy  these types of  

behaviours when you are more exper ienced than,  you know, 

in  a s i tuat ion where,  you know,  people might  just  make 

more,  quote-unquote,  honest  mistakes because they are not  
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exper ienced and they have not ,  you know, th is  is  l ike the i r  

f i rs t ,  second,  th i rd  prosecut ion or  invest igat ion.    

 So I  th ink that  is  a lso a l i t t le  b i t  even the log ic  wi th  

not  go ing back 20 years.   A l though,  you know, in  the Kenya 

case,  they actual ly  went ,  you know, more in  the past  than,  

you know, f ive years.   But  again,  i t  might  be just i f ied i f  you 

are look ing at  a  smal ler  pool  o f  people being evaluated.   

And then,  you know, there is  th is  issue of  the rev iew being 

targeted.  

 That  is ,  you know, a lso th ink ing about  how to 10 

st reaml ine the process.   That  i t  is  real ly  about  adopt ing a 

r isk-based approach,  f i rs t  o f  a l l .   So not  t ry ing to  f ind a l l  the 

red f lags in  the,  you know, in  the declarat ion,  just  focussing 

over,  you know, look ing only  at  a  few issues before going 

in to a fu l l -b lown sor t  o f  review of  each e lement  in  the 

declarat ion.  

 I  mean,  a lso keeping in  mind that ,  you know, wi th  

th is  process,  you have the reverse.   I  mean,  you have the 

reversal  o f  the burden of  proof  once you f ind ser ious 

doubts.   So,  you know, i t  is  not ,  you have to document  20 

these ser ious doubts.   You know, you do not  have to sor t  o f  

put  together  a  cr iminal  case about ,  you know, i l l ic i t  

enr ichment  or  anyth ing e lse.    

 And then the second par t  is ,  i t  is  impor tant  that  the 

rev iew is  not  seen as a forensic  reconstruct ion of  every 
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t ransact ion over  a cer ta in per iod of  t ime because that  wi l l  

just  make i t  unnecessar i ly  complex and add cost  to  the 

process.  

ADV CHASKALSON SC :    And i f  I  recal l  correct ly,  that  was 

a problem wi th Moldova?   

MS POP :    Wel l ,  yes.   They were,  I  mean,  because of  the 

design of  the system, they do have to k ind of  understand 

the fu l l  f inancia l  p ic ture because they have to determine i f  

that  threshold is  h i t  or  not .    

ADV BALOYI SC :    Look,  I  mean,  to  avoid or  to  exc lude 10 

arb i t rar iness when you decide assets,  i t  is  a  longer  per iod,  

and the other  th ing is  conduct .   You say the preference has 

been for  shor ter  per iods when i t  comes to conduct .   There 

must  be a rat ionale for  e i ther  choice of  why you go back so 

many years.   What  have you found to be the considerat ions 

that  have in formed those choices?   

MS POP :    You have to,  I  th ink when i t  comes to unjust i f ied 

var ia t ions of  weal th ,  you have to go many t imes back 

because the sources that ,  you know, someone accumulates 

assets over  t ime.   So you have,  by the t ime you evaluate i t ,  20 

you have a cer ta in  asset  s i tuat ion.   And then when you are 

t ry ing to just i fy  i t ,  you are going to inev i tab ly  go back in  

t ime and say that ,  you know, e ight  years ago I  so ld th is  

house,  and wi th that  money I  bought  th is  other  asset ,  or  I  

have been receiv ing every year,  every s ix  months,  th is  
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money f rom my mother  who l ives in  the v i l lage,  and she 

grows bees and she has been sel l ing a l l  th is  honey in  the 

market ,  and over  a l l  these years she accumulated th is  

money and gave i t  to  me.    

 So I  th ink that  you need to have th is  larger  per iod 

of  t ime to understand the whole s tory and to be able to  

just i fy  the assets,  because I  th ink i t  is  very rare that  a l l  o f  

these t ransact ions happen in  a shor t  per iod of  t ime.   I  th ink 

especia l ly  i f  you are,  you know, t ry ing to  just i fy  someth ing 

you do not  have.   I  mean,  you cannot  just i fy.   I  th ink you wi l l  10 

have to  look back.  

 And wi th regards to the conduct ,  I  th ink i t  is  

th ink ing even more about  s t reaml in ing,  why there you have 

a shor ter  per iod of  t ime,  because you are look ing at  an 

event  at  a  cer ta in point  in  t ime as opposed to sor t  o f  

someth ing that  has these in teract ions wi th  the past  where 

you are us ing the past  to  just i fy  the present  and so on.    

 And I  th ink I  sa id,  I  mean,  you know, i t  looks f rom 

the pract ice in  Kenya that  they looked,  you know, fur ther  

back in to the past ,  but  I  th ink then you have the issue of  i f  20 

you have a lo t  o f  people,  what  does that  mean in  terms of  

work load?  I  mean,  I  th ink i t  might  be good to do,  but  hard 

to  do.   I  hope that  answers that  quest ion.  

ADV BALOYI SC :    Wel l ,  maybe just  to  expla in fur ther  what  

I  am t ry ing to  process in  my head,  i t  is  wi th  a shor ter  
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per iod,  for  example,  o f  conduct ,  I  can conceive of  a  

considerat ion that ,  you know, people do rehabi l i ta te over  

t ime,  so there is  an unfa i rness in  look ing at  20 years,  

maybe f ive years of  conduct  is  suff ic ient  to  te l l  us about  th is  

person.   I  am having that  k ind of  debate in  my head about  

perhaps that  is  a  just i f icat ion for  a shor ter  per iod.    

 And then assets,  I  am not  qui te  sure,  I  am not  there 

yet  where I  have an idea,  but  i t  is  that  k ind of  debate that  I  

would want  to  be more enl ightened about ,  you know, that  i f  

we were to consider  a per iod,  what  would in form a se lect ion 10 

of  a  par t icu lar  per iod in  a way that  is  not  arb i t rary,  we could 

have p icked any number,  you know, that  i t  has to  be 

reasoned,  as you said.   A l l  r ight ,  thank you.    

MS POP :    So I  th ink just ,  Commiss ioner  Baloy i ,  maybe to,  

you know, i f  th is  helps,  you know,  in  the case of  Moldova,  i f  

my memory is  correct ,  they actual ly  went  back 12 years for  

assets.   And the way I  understand i t  is  that  you are look ing,  

you are set t ing out  that  per iod of  t ime,  I  th ink,  both to  keep 

i t  reasonable because then you can go 20 years and then 

you are ask ing for  documents a lso in  a lo t  o f  countr ies,  you 20 

know, l ike even how land is .  

 I  th ink that ,  you know, i t  is  real ly  what  is  

reasonable in  that  context  and what  is  pract ica l .   Because 

beyond a cer ta in point ,  you know, people do not  rea l ly  have 

records or  they do not  have the parents '  records and so on,  
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but  you a lso want  to  be able to  look back,  you know, for  a  

very sor t  o f  so l id  per iod of  t ime,  a lso so that  there is  not  

sor t  o f  some just i f icat ions that  go back,  you know, a long 

t ime and then you are not  ab le to  sor t  o f  get  the records or  

look in to that  because i t  is  sor t  o f  th is  long per iod of  t ime.  

 So,  I  th ink i t  is  real ly  about ,  and th is  is  why here i t  

is  an example,  i t  is  sor t  o f  what  real ly  f i ts  in  that  par t icu lar  

jur isd ic t ion to  be able to  get  the fu l l  p ic ture of ,  you know, 

someone being in ,  you know, in  the posi t ion in  the,  you 

know, sor t  o f  l ike a publ ic  sector  cr iminal  just ice posi t ion 10 

and having a per iod of  t ime where,  you know, there is  

enough space to look at  the d i f ferent  t ransact ions that  they 

might  have done because,  you know,  i f  you just  have a 

shor t  per iod of  t ime,  you might  not  have,  you know,  enough 

v is ib i l i ty  even of  how much the assets have,  l ike the assets 

have increased over  t ime.    

 L ike where d id they star t?  Basica l ly  what  you want  

to  see is  where d id they s tar t  and where d id they end up?  

And I  th ink probably  a lso i f  you have someone in  a,  le t  us 

say,  l ike mid-career,  r ight ,  l ike not  a t  the beginning of  the 20 

career,  that  would g ive you the amount  of  t ime that  they 

were,  you know, more or  less in  that ,  you know, a cer ta in  

posi t ion.    

 So I  th ink that  is  the log ic  when i t  is  used in  

d i f ferent  countr ies.   And a lso to  l imi t  the scope of  the work 
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so that  you do not  have commiss ions just  look ing in to,  you 

know, the person 's  assets  s ince they were 22.    

ADV CHASKALSON SC :    Can I  ask a re lated quest ion?  

This  whole d iscuss ion has been on the assumpt ion that  

there wi l l  be the same t ime per iod for  everyone.   Do any of  

the jur isd ic t ions say th is  is  the category of  incumbents who 

we are look ing a t  and we wi l l  go back e i ther  f ive years or  a 

lesser  per iod to  the point  a t  which you were appointed in to 

th is  category of  incumbents?   

 So in  other  words,  you do not ,  i f  you are look ing at ,  10 

you know, senior  management ,  you do not  go and look at  

someone's  t rack record before they enter  senior  

management .   You never  s tar t  before they enter  the 

category that  you want  to  look at .    

MS POP :    I  th ink that  just  f rom a pract ica l  considerat ion,  in  

the case of  some of  the Ukra in ian processes,  there is  not  

that  speci f ic i ty  about  the reach.   And I  th ink that  speci f ic i ty  

d id  not  appear  a lso because the commiss ions were very 

s t reaml ined and I  would say pract ica l  about ,  you know, they 

d id not  request  assets l ike 30 years.    20 

 So I  th ink i t  just  depends on,  you know, how much,  

and i t  is  even an issue of  sor t  o f  legal  sor t  o f  t rad i t ion and 

l ike how much do you,  l ike how much do you need to real ly  

r ingfence the type of  work of  the commiss ion?  Or  is  i t ,  you 

can just  leave i t ,  you know, you can just  leave i t  to  broader?  
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And I  th ink that ,  you know, I  mean,  when you are say ing 10 

years,  i t  is  sor t  o f  l ike looking at  an average that  would be 

reasonable.    

 But  you would not  have to a lso,  would not  have to 

look at  the,  you know, reconstruct  a l l  the t ransact ions in  10 

years.   I t  might  be the case that  you f ind,  i f  you are look ing,  

and th is  is  a l i t t le  b i t  o f  r isk-based approach in  ver i f icat ion,  

you might  f ind enough in format ion in  the past  three years to  

see the unjust i f ied var ia t ions of  weal th  and then you are not  

go ing to go back a l l  the way to 10 years.    10 

 But ,  you know, in  cer ta in  cases you might ,  you 

know, need to do that .   So I  th ink that ,  you know, ask ing 

that  quest ion makes per fect  sense because,  you know, 

somet imes i t  might  be necessary,  o ther  t imes i t  is  not .   So I  

th ink i t  a lso comes,  i t  is  just ,  I  do not  know i f  i t  is  so much,  

i t  is  more about ,  i t  is  not  necessar i ly  a  quest ion of  t ime,  but  

i t  is  how,  i f ,  to  what  extent  the commiss ion needs that  

fenc ing in  terms of  scope and mandate,  or  i f  th is  is  

someth ing that  can be le f t  more at  the d iscret ion of  the 

commiss ion.    20 

ADV CHASKALSON SC :    You see,  i t  does seem to me that  

i t  is  impor tant  to  have an outer  l imi t ,  beyond which i t  would 

be unfa i r  to  impose obl igat ions on people to  just i fy  the i r  

asset  prof i les or  whatever.   But  i t  is ,  you know, wi th in  that  

outer  l imi t  there may be scope for  d iscret ion,  but  one 
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should not  ask anyone to just i fy  the i r  f inances in  respect  to  

a per iod in  which they could not  reasonably be expected to 

keep f inancia l  records.    

MS POP :    And I  actual ly  a lso th ink having a l imi t ,  I  mean,  

now we are d iscussing i t  in  more depth,  hav ing a l imi t  is  

a lso helpfu l  when people are look ing at  the process and 

decid ing what  to  do.   Because i f  they,  you know, they might  

even decide for  personal  reasons that  they are,  you know, 

l ike they need to know what  to  expect  o f  the process even 

in  terms of  what  records they need to make avai lab le so 10 

that  they are not  b l inds ided in  the middle of  the process 

that  they have to produce a l l  these documents that  they 

have no idea how they could possib ly  get .    

 So I  th ink i t  manages,  I  mean,  i t  manages 

expectat ions a lso to  a cer ta in degree and you have th is  

sense of ,  you know, cer ta inty  and predic tabi l i ty  about  what  

the process is  going to look l ike because now you know that  

I  need to be ready to expla in my f inances for  the past  10 

years and my conduct  for  the past  f ive years.   So then you 

do th is  menta l  ca lcu lat ion and then you wi l l ,  you know, 20 

understand where you are s tand ing wi th  regards to  the 

process.    

ADV CHASKALSON SC :    The next  top ic  that  you address 

is  procedura l  and re lated safeguards,  and i f  I  were to  turn 

th is  in to South Afr ican legal  language,  essent ia l ly  what  you 
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are say ing,  I  mean,  you may not  be aware of  i t  because you 

are not  a  South Afr ican lawyer,  but  the process needs to  

meet  the establ ished standards of  admin is t rat ive just ice in  

South Afr ica.    

 I  do not  th ink there is  anyth ing that  you say here 

that  is  not  ord inar i ly  captured by our  requi rements of  

admin is t rat ive just ice.   So you speak of  undef ined or  vague 

cr i ter ia .   Absence or  inadequate reasoning in  evaluat ion 

decis ions.   Absence of  an ind iv idual  hear ing or  absence of  

procedura l  fa i rness in  the form of  e ffect ive access to  the 10 

case f i le  or  suff ic ient  t ime to respond.   So these are a l l  

categor ies that  we are very fami l iar  wi th .   I  th ink f rom 71 

you make points  which are not  as obv ious to  us.   So maybe 

i f  you could e laborate on 71 and 72 and 73?   

MS POP :    Yes.   So 71 is  the burden should s i f t  to  the 

person evaluated to  expla in cer ta in  d iscrepancies only  once 

the panel  has ident i f ied them.  So the panel ,  the evaluat ion 

commiss ion,  co l lects  sor t  o f  in format ion about ,  le t  us say,  

un just i f ied var ia t ions of  weal th  is  the easiest .   And then a l l  

o f  these d iscrepancies,  these doubts about  the source,  I  20 

mean,  the just i f icat ion of  these var ia t ions of  assets are 

presented to the off ic ia ls  who then needs to expla in how 

th is  var ia t ion can be expla ined.  

 And I  th ink a lso in  terms of  process af terwards,  I  

mean,  in  severa l  o f  the count r ies where I  know the process 
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bet ter,  so in  Ukra ine and Moldova,  th is  happens.   L ike f i rs t  

there are wr i t ten quest ions that  are sent  to  the,  somet imes 

severa l  waves of  wr i t ten quest ions where,  you know, the 

doubts are presented about  sor t  o f  th is  var ia t ions of  assets 

and then the evaluated person sends wr i t ten sor t  o f  

explanat ions and then i t  a l l  cu lminates wi th  the ora l  hear ing 

where i t  sor t  o f ,  i t  should a l l  be c lar i f ied.   So that  is  71.    

 Consequences must  be propor t ional  to  the f ind ing,  

so that  a  minor  inexpl icable  d iscrepancy is  not  t reated as  

concealed weal th .   So here is  the,  I  mean,  I  th ink the issue 10 

of  not  cer ta in,  I  th ink in  terms of  var ia t ions and in  terms of  I  

th ink even look ing at  sor t  o f  tax issues.   I  mean,  there are 

cer ta in  issues in  the sor t  o f  asset  s i tuat ion that  might  be,  

that  are minor  and others that  are more ser ious.    

 And I  would say a lso in  terms of ,  I  mean,  f i rs t  there 

is  sor t  o f  th is  requi rement  even f rom the European Cour t  o f  

Human Rights jur isprudence that  there is  a range of  

sanct ions that  are imposed,  but  I  th ink i t  is  a lso important  

more for  the cred ib i l i ty  o f  the process and a lso for  even the 

ext raord inary s tatus of  th is  process that  th is  is  real ly  not  20 

done to just  f ind some minor  unintent ional  er rors in  the 

prof i le  of  the person.   I  mean,  the idea here is  to  so lve 

some type of  momentous cr is is ,  and I  th ink that  needs to be 

kept  in  mind.    

 And then 73 is the importance of  hav ing a def ined 
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avenue for  jud ic ia l  rev iew.   I  th ink that  especia l ly  i f  th is 

happens in to a s i tuat ion that  is  not  l ike Kenya's  where th is  

is  somebody set  up a const i tu t ional  body that  does not  need 

to have these avenues for  legal  rev iew …[ intervenes] .  

ADV KHUMALO SC :    So what  you are proposing in  72 is  a 

mater ia l i ty  threshold basica l ly.   You are say ing above a 

cer ta in  threshold that  should be regarded as mater ia l ,  but  

minor  d iscrepancies or  minor  mismatches between 

leg i t imate sources of  your  weal th  and your  assets,  those 

can be over looked.    10 

MS POP :    Yes.  

ADV KHUMALO SC :    But  i f  they are mater ia l  enough to 

just i fy  fur ther  enqui r ies,  then…  

MS POP :    And I  th ink i t  is  a lso,  you know, you do not  even 

need to go as far  as,  you know, they went  in  Moldova where  

they actual ly  have a s tatutory threshold.   That  i t  can be,  you 

know, i t  can a lso sor t  o f  be le f t  a t  the d iscret ion of  the 

commiss ion in  terms of  what  is ,  you know,  what  is  sor t  o f  a 

minor  d iscrepancy.    

 I  th ink that  because a lso when you have minor  20 

d iscrepancies,  when you have unjust i f ied var ia t ions of  

weal th ,  I  th ink i t  is  much easier  to come up wi th  a 

just i f icat ion for  i t  that  is  reasonable.   When i t  is  a  smal l  sum 

of  money,  i t  can be a g i f t  f rom a f r iend and i t  can be I  th ink 

the – i t  becomes more of  a  judgement  ca l l  I  th ink even on 
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substance.   Even i f  you go beyond what  is  even the 

object ive of  th is  exerc ise.    

ADV CHASKALSON SC :    I  understand that  th is  issue is  

actual ly  debated extensive ly  in  the Meta l la ,  I  th ink i t  is  M-e-

t -a- l - l -a  case,  which is  referenced at  117,  and i t  –  I  say 117,  

i t  is  not  117.   Sorry,  115.   I t  is  the European cour t  case in  

Metal la  v  Albania .    

MS POP :    Yes.  

ADV CHASKALSON SC :    And i t  is  essent ia l ly  a 

propor t ional i ty  test ,  which is  someth ing that  our  cour ts  are 10 

very fami l iar  wi th  here.   I t  does leave some d iscret ion,  but  

the u l t imate issue is  the sanct ion propor t ionate to  what  the 

undisc losed problem reveals .   Sorry,  hav ing gone to f ind 

Metal la ,  I  have now lost  my p lace.   Resignat ion and 

consequences.   And again,  th is  seems to me a very 

impor tant  top ic .   So maybe i f  you can take the Commiss ion 

through paragraph 74,  footer  29,  page 29?   

MS POP :    Resignat ion before the evaluat ion process 

begins should be permi t ted and regulated.   In  every fore ign 

system studied,  res ignat ion rather  than assessment  was a 20 

common outcome,  and in  some a major i ty  one.   I t  is  a  

del iberate bargain.   The state is  spared the cost  and 

uncer ta inty  of  prov ing i ts  case,  and the most  exposed 

off icers remove themselves,  which achieves the pr imary 

object ive of  c leaning up the inst i tu t ion quick ly.  
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 The cost  that  those off icers leave wi th  the i r  

benef i ts  in tact  and no adverse f ind ing on record,  which may 

be perceived as impuni ty,  and that  they may resur face in  

other  posi t ions.    

ADV CHASKALSON SC :    Your  paragraph 75,  I  th ink,  ra ises 

a very – 75 and 76 deal  wi th  th is  issue of  people  

resur fac ing in  other  posi t ions.   Can you take the 

Commiss ion through those paragraphs?   

MS POP :    Yes.   So the impor tant  issue here is ,  one,  that  

the personnel  covered by the evaluat ion does not  wai t  unt i l  10 

one day before the f ina l  appeal  dec is ion is  made whether  to  

ret i re  or  not ,  because then,  you know, there are a l l  o f  these 

resources that  have a l ready been spent  just  t ry ing to deal  

wi th  that .    

 Ideal ly,  the window for  res igning wi th less severe 

consequences happens before,  you know,  the commiss ion 

spends a lo t  o f  t ime and effor t  look ing in to the in tegr i ty  

s i tuat ion.   And there should be,  you know, i t  is  impor tant  

that  there are some consequences in  terms of  re-

employment ,  because you do not  want  the person to  leave 20 

wi th the i r  fu l l  pension f rom one inst i tu t ion and re-emerge 

unvet ted in  a d i fferent  inst i tu t ion.  

 And,  yes,  so then once a person does not  res ign or  

ret i re ,  the refusal  to  undergo the evaluat ion or  fa i lure to 

submit ,  for  example,  documents ad hoc as a declarat ion or  
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o ther  dec larat ions that  are par t  o f  th is  evaluat ion t r iggers 

the off icer 's  d ismissal  and a res ignat ion tendered af ter  th is  

smal l  window has c losed should be deemed equiva lent  to  an 

adverse f ind ing and carry  the same consequences.    

 Yes,  wi thout  th is  ru le,  an off icer  wi l l  wai t  unt i l  the 

last  moment  to  leave the system.  And I  th ink here is  a lso 

what  is  impor tant  to  keep in  mind is  that  once you have th is  

ru le ,  you a lso have to keep in  mind that  the system cannot  

take years,  because there were s i tuat ions dur ing these 

evaluat ion processes where people just  wanted to change 10 

jobs and,  you know, sor t  o f  leave in  the middle of  the 

evaluat ion.    

 And more or  less they knew that  they had to more 

or  less s tay a lmost  in  a type of  forced labour  s i tuat ion 

because they had to wai t  for  the end of  the ir  evaluat ion.   So 

th is  a lso is  someth ing that  needs to be thought  through and 

e i ther,  you know, leg is la ted so that  people are not  pr isoners 

to  the i r  jobs unt i l  th is  evaluat ion ends,  or  to ,  you know, 

th ink of  whether  they can in  the process,  apply  for  o ther  

pos i t ions or,  you know, so that  the impact  over  the person 20 

who is  evaluated is  a lso managed.    

ADV CHASKALSON SC :    So essent ia l ly,  I  mean,  what  you 

are look ing at  is  a  mechanism that  would address that ,  

would be a mechanism in terms of  which the person being 

evaluated g ives not ice that  they would want  to  move jobs 
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and then the commiss ion has a f ixed per iod,  be i t  three 

months,  s ix  months,  in  which to f in ish fa i l ing,  which you can 

move wi thout  consequence.    

MS POP :    Absolute ly,  i t  is  someth ing that ,  and th is  is  

someth ing that  even I ,  you know, I  mean,  even being 

fami l iar  wi th  some of  these processes,  you know, when th is  

emerged in  Moldova,  l ike I  a lso,  i t  was someth ing I  d id  not  

th ink about ,  but  a  lo t  o f  prosecutors were in  these s i tuat ions 

and there were cases where,  you know, prosecutors le f t  and 

now they have th is ,  you know, f ind ing in  the record,  and the 10 

commiss ion in  these cases,  because they d id not  complete 

the evaluat ion because,  wel l ,  the person le f t .   So,  ja ,  so i t  

is  these types of  s i tuat ions need to be thought  through so 

that  there is ,  you know, they are proper ly  managed.    

ADV BALOYI SC :    There is  an adverse f ind ing in  that  

s i tuat ion contemplated in  76.2.   Has i t  been tested and 

upheld by a cour t  that  you leave mid-evaluat ion and 

automat ica l ly,  because that  is  how I  understand 76.2,  the 

commiss ion does not ,  or  the body does not  do any fur ther  

work and maybe f ind,  you know, everyth ing is  proper ly  20 

expla ined and so there should be no adverse f ind ing.   But  

76.2 suggests that  the commiss ion does not  do any fur ther  

work.   You have le f t ,  automat ica l ly  an adverse f ind ing is  

made.   Has that  been tested before a cour t ,  whether  i t  can 

be susta ined?   
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MS POP :    I t  has not  been tested as of  yet .   I  know that  th is 

s i tuat ion appeared where there was a prosecutor  who was 

nat ional  o f  two countr ies and then decided to move f rom 

country  A back to country  B.   So i t  was not ,  I  mean,  the 

consequences,  you know – but  I  th ink i t  was even 

reputat ional ly  wise,  you do not  want  to  have that  sor t  o f  on 

your  record just  because you changed jobs.  

 But  other  people,  you know, even decide,  I  mean,  

decided to s tay in  the i r  jobs for  more t ime than they would 

have l iked just  because they d id not  want  that  negat ive 10 

f ind ing to be on the i r  personal  record.   So they s tayed in  

the i r  pos i t ion unt i l  the moment  when they passed th is  

vet t ing and then they just  le f t .    

 So,  but  i t  k ind of  put  people in  th is  posi t ion where 

you are just  s tay ing in  the job because you are wai t ing for  

the vet t ing to  be completed,  But  that  can a lso be managed.   

I  mean,  you know, you want  to  th ink about  the s i tuat ion,  but  

I  th ink i t  a lso speaks about  the impor tance of  speed in  th is  

process because you would not  get  in to these s i tuat ions 

even i f  the process moves quick ly.    20 

 So that ,  you know, you do not  have,  you know, 

someone is  not  in  th is  pos i t ion for  a  year  where the,  you 

know, where the process s tar ts ,  you are sent ,  you know, you 

are sending the asset  dec larat ion,  then l ike more t ime 

passes,  then you are being asked the f i rs t  set  o f  quest ions,  
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then you are being asked the second set  o f  quest ions.  

 I  mean,  th is  process can – so I  th ink i t  is  a lso about  

how,  you know, the organisat ion of  the process,  even in  

terms of  how you deal  wi th ,  you know, i f  you deal  wi th ,  you 

know, one person and you f in ish i t  r ight  away or  you are 

doing,  you know, evaluat ions in  para l le l .   So there is ,  I  

mean,  some of  i t  is  just  about  the adminis t rat ion of  the 

admin is t rat ion of  the commiss ion 's  work,  but  these have 

been some of  the unintended consequences in  the middle of  

the process.    10 

ADV CHASKALSON SC :    Again,  i t  seems to me that  that  is 

an issue that  could be addressed by put t ing i t ,  as i t  were,  a  

t ime l imi t  on the commiss ion to  reach a decis ion af ter  which 

the adverse consequences of  res ignat ion would not  a t tach.   

So the commiss ion,  you know, has s ix  months f rom star t  to  

f in ish to  make a f ind ing in  respect  of  any person f rom the 

moment  that  they submit  the ir  dec larat ion,  the i r  f i rs t  

dec larat ion.    

 I f  i t  has not  done so,  then no consequences 

at tached to res ignat ion.   I t  does,  of  course,  mean that  the 20 

system wi l l  on ly  work i f  i t  is  e ff ic ient ,  but  one would hope 

that  th is  sor t  o f  a  process,  i f  i t  does,  i f  i t  is  implemented,  

would be implemented eff ic ient ly.    

 The b ig consequence and the impor tant  

consequence in  re la t ion to  res ignat ion you deal  wi th  in  77,  
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which is  the t ime bar  on re-employment  wi th in  the same 

inst i tu t ion or  other  inst i tu t ions of  the cr iminal  just ice 

system, because there is  no point  in  having a system that  is  

des igned to c leanse the cr iminal  just ice system i f  the 

par t ies who get  pushed out  in  that  process can just  s imply 

take up jobs in  another  par t  o f  the cr iminal  just ice system.  

Is  there anyth ing that  you would add to what  you say in  77?   

MS POP :    No,  I  th ink just  emphasis ing th is  point  o f  you do 

not  want  to  move the problem around.   I  th ink that  is  the 

point  o f  that  paragraph because there have been these 10 

s i tuat ions where,  you know, wi thout  th is  sor t  o f  in terd ic t ion  

to move to a d i f ferent  inst i tu t ion in  the system where people 

have just  been d ismissed f rom one inst i tu t ion,  you know, 

because the cr iminal  just ice system is  large.  

 So then they went  f rom, you know, one,  they went  

f rom l ike persecutor ia l  body to  l ike an invest igat ive body 

and now,  you know, you have – I  mean,  the people d id not  

d isappear  and I  th ink that  is ,  you know, you st i l l  and I  th ink 

you have to have to be mindfu l  and you st i l l  want  to  not  

remove the abi l i ty  o f  the people to  work for  a  l iv ing.    20 

 But ,  you know, you should not  sor t  o f  in ter fere wi th 

the i r  ab i l i ty  to  work in  the pr ivate sector,  for  example,  which 

I  th ink is ,  you know, wi th  legal  profess ions,  i t  can be sor t  o f  

a lso compl icated because sor t  o f  hav ing these moving f rom 

sor t  o f  the publ ic  sector  to  the pr ivate sector,  i f  you have in  
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some countr ies,  i f  you have some th is  sor t  o f  th is  as par t  o f  

your  sor t  o f  profess ional  record can be compl icated.    

 But  I  th ink i t  is  impor tant ,  I  mean,  to  be mindfu l  o f  

a t  least  hav ing v is ib i l i ty,  you know, having th is  bar,  but  I  

th ink a lso having the abi l i ty  to enforce i t  so that  you know 

that  person X,  you know, is  not  ab le,  you know, has 

received th is rest r ic t ion but  that  when someone makes,  you 

know, you are being employed in  another  invest igat ive body 

or  sectora l  body,  they have the abi l i ty  to  see i f  you have 

been,  you know, barred f rom, you receive th is  rest r ic t ion.  10 

ADV CHASKALSON SC :    In  79 you make a point  which is  

se l f -ev ident  but  which needs to  be made because one might  

take i t  for  granted otherwise,  which is  that  i f  th is  system is 

going to  work,  then the enabl ing s tatute needs to  prov ide 

the necessary grounds,  s tatutory  grounds for  removal  and 

the two that  you f lag are a fa i lure to  pass the in tegr i ty  

evaluat ion and a refusal  to  comply wi th  the in tegr i ty  

d isc losure obl igat ion,  because those grounds would not  

necessar i ly  const i tu te d ismiss ib le misconduct  under  

ord inary employment  law.    20 

 The next  po int  and we have touched on i t  a l ready 

but  again,  I  would l ike  you to ampl i fy  is  there wi l l  be 

personnel  a t t r i t ion through the process and i t  needs to  be 

managed.   What  would you say,  I  mean,  is  there anyth ing 

beyond what  you say in  paragraph 81 that  you would want  
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to  emphasise here?  Wel l ,  maybe make the point  that  you 

do make in  paragraph 81,  which is  the scale of  the problem. 

MS POP :    Yes.   So,  there is  one point  about  the,  you know, 

act ing appointees where,  because you do not  want  to  have 

a s i tuat ion where,  you know, someone is  removed f rom a 

posi t ion but  then is  replaced by someone who is ,  you know, 

act ing for  a  real ly  long per iod of  t ime,  so they are de facto ,  

you know, a lmost  have a tenure,  or  as a way to avoid even 

i f  you put  in  p lace a system in which the new people who 

are se lected for  the posi t ions have to a lso go through some 10 

in tegr i ty  evaluat ion.   

 And I  th ink i t  is  rea l ly,  I  mean,  the point  here is  l ike 

th ink ing through a l l  the loopholes that  people wi l l  t ry  to  f ind 

to  f i l l  these posi t ions.   You know, is  the issue of  pass ing  

evaluat ion should carry  benef i ts  whether  through pr ior i ty  

promot ion,  improvement  in  condi t ions of  serv ice.   I  was 

ment ion ing ear l ier  that  in  some cases th is  was used a lso as 

a carrot  to ,  you know, have,  you know, people get  even 

increases in  pay af ter  pass ing the evaluat ion.   

 And th is  is ,  you know, I  th ink th is  is  a lso impor tant  20 

because I  know that ,  you know, we are in  a d i f ferent  

country,  we are having th is  – there was th is  d iscuss ion 

about  sor t  o f  in tegr i ty  in  cer ta in  pos i t ions and for,  I  th ink 

both the government  and other  inst i tu t ions i t  was very hard 

for  them to suppor t  such measures because they sa id,  wel l ,  
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these inst i tu t ions have no publ ic  t rust .   L ike,  how are we 

going to ,  you know, why should we g ive them higher  

sa lar ies,  bas ica l ly?   

 And th is  is  a lso,  I  th ink,  th ink ing about  sor t  o f  the 

b igger  p ic ture because somet imes personnel  a t t r i t ion for  

cer ta in  posi t ions might  be even a good th ing.   I  mean,  

somet imes you do have these complete ly  b ig  inst i tu t ions 

where,  you know,  not  everyone is  per forming.  

 So,  I  th ink i t  a lso g ives an oppor tuni ty  to  reth ink 

the inst i tu t ion a l i t t le  b i t .   You know, I  have seen these 10 

examples in  other  count r ies where you would have th is  

inst i tu t ion that  is  an invest igat ive body and thei r  sa lar ies 

were not  very h igh.   They went  through,  you know, even 

changing in  management  and,  you know,  wi th  the sor t  o f  

changing management  wi th ,  for  example,  changes the 

oppor tuni t ies for  engaging in  corrupt ion,  then,  you know, 

before wi th  corrupt ion p lus your  sa lary i t  was a comfor table 

s i tuat ion.  

 But  once you do not  have those oppor tuni t ies and 

on top of  that ,  there is  vet t ing coming,  i t  is  an oppor tuni ty  to  20 

renew the inst i tu t ion.   And then,  i f  people are leav ing and,  

you know, I  have had th is  d iscuss ion in  other  countr ies,  the 

f i rs t  inst inct  o f ,  you know, leadership of  any inst i tu t ion is  we 

need people,  we need body,  we want  to  h i re  the exact  same 

amount  of  people p lus even a few 100 more.    
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 But  I  th ink th is ,  the at t r i t ion,  you know, in  cer ta in  

cases l ike when you have,  you know, a Supreme Court  or  a  

cour t ,  you know, where,  you know, you need to have a 

cer ta in ,  I  mean,  you do not  have hundreds of  people or  

thousands of  people.   But  o ther  inst i tu t ions,  you do have 

much b igger  when you are look ing at  some prosecut ion 

bodies,  some invest igat ive bodies that  are real ly  b ig .    

 And there,  when you are doing th is  c leanup is  a lso 

a l i t t le  b i t  o f  an oppor tuni ty  to ,  you know, reth ink how many 

people do we need,  what  sk i l ls  do we need,  you know, what  10 

type of ,  l ike,  you know, when we are se lect ing people,  yes,  

we are se lect ing them f rom an in tegr i ty  perspect ive.   But ,  

you know, th is  is  a lso an oppor tuni ty  to  look at ,  you know, 

what  type of  specia l is ts  we need or  profess ional .  

 So,  I  th ink that  i t  is  not  on ly  about  you had 10 

people who le f t  and you are h i r ing 10 people and how do 

you manage in  the – I  th ink i t  is  sor t  o f ,  i t  is  a  broader  

d iscuss ion that  opens a lso poss ib i l i ty.   I f  you have fewer 

people,  then you can pay them more.   So,  that  becomes a 

d i f ferent ,  and I  th ink can be a very helpfu l  d iscuss ion for  an 20 

inst i tu t ion.  

ADV BALOYI SC :    Saying in  81.2 that  you reward to  

incent iv ise people to  par t ic ipate.   That  is  how I  have read i t .    

MS POP :    Yes.  

ADV BALOYI SC :    But  f rom your  explanat ion,  you seem to 
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be say ing that  you would offer  those rewards there as par t  

o f  inst i tu t ional  change,  less about  t ry ing to  encourage 

people to  par t ic ipate,  because I  am not  sure I  understand 

the just i f icat ion for  rewarding people to  par t ic ipate.    

MS POP :    So,  I  th ink that  i t  is  a  par t  o f  your  rewarding 

people because they have successfu l ly  passed the 

evaluat ion,  one way to th ink about  i t .    

ADV BALOYI SC :    Is  why?  Why?  In  the f i rs t  p lace,  we 

should not  even have to do th is  because the assumpt ion 

would have been that  everybody that  is  in  that  posi t ion 10 

meets the in tegr i ty  requi rements.   So,  I  should not  have to 

reward you once I  have proven that  you do.    

MS POP :    And i t  is  a  very good point  and I  th ink the,  for 

example,  i f  I  understand the s i tuat ion correct ly,  in  Moldova 

where they decided to increase sa lar ies,  was there had 

been d iscussions ear l ier  about  how the sa lar ies were,  you 

know, had not  been increased for  a number of  years.   But  

because the reputat ion of  these bodies in  terms of  in tegr i ty 

was so problemat ic ,  there was no mot ivat ion to  actual ly  

increase the sa lar ies for  a  cer ta in  per iod of  t ime because 20 

the percept ion was we are g iv ing h igher  sa lar ies to  corrupt  

people.  

 So,  I  th ink that  is  the – i t  is  not  real ly,  I  mean,  i t  is ,  

I  do not  know i f  I  would put  i t  as sor t  o f  necessar i ly  a  

reward,  but  I  th ink that  f rom a systemic perspect ive i t  
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seemed that ,  wel l ,  now you have – we know that  these are 

people wi th  in tegr i ty,  therefore we are comfor table wi th  

g iv ing them higher  sa lar ies.    

 I  mean,  so you are r ight ,  I  mean,  these people 

should have in tegr i ty  because that  is  the i r  profess ional  

responsib i l i ty.   But  sor t  o f ,  and I  th ink i t  is  a lso about  one of  

the chal lenges,  so,  you know, for  example,  in  Moldova,  r ight  

now there are only  cer ta in ,  for  example,  in  the prosecut ion 

serv ices,  on ly  specia l ised prosecutors that  have to go 

through th is  evaluat ion process,  but  not  regular  10 

prosecutors.  

 So,  le t  us say prosecutors in  region,  l ike just  the 

prosecutors who deal  wi th  organised cr ime and h igh- level  

corrupt ion have to go through th is .   So,  then in  the process 

of ,  you know, people have res igned or  are going through 

th is  evaluat ion process,  they need to  be replaced by other  

people in  order  to  f i l l  th is  posi t ion.    

 Now,  there is  th is  requi rement  of  people having to 

pass through vet t ing,  and for  the i r  own sor t  o f  h is tor ica l  and 

st ructura l  reasons,  the path of  the prosecut ion is  very sor t  20 

of  narrow.   So,  in  pract ice,  i t  is  most ly  other  prosecutors 

who are not  specia l ised who can now become specia l ised.   

So,  then you a lso have to somehow incent iv ise people who 

are not  go ing through any type of  vet t ing to  put  themselves 

through the vet t ing.    
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 So,  I  th ink that  is  a l i t t le  b i t ,  because af ter,  you 

know, af ter  th is  process,  I  th ink sor t  o f  people who are 

comfor tably  in  the i r  pos i t ion are th ink ing once or  twice 

about ,  you know, whether  they should put  themselves 

through the process as candidates.   So,  I  th ink that ,  you 

know,  maybe my formulat ion of  th is  was not  very for tunate 

because you are r ight .   I  mean,  th is  should be the basic  

requi rement .   You should not  receive a pr ize for  hav ing 

in tegr i ty.    

CHAIRPERSON :    Sorry.   Did I  not  see somewhere in  your  10 

s tatement  that  you make the point  that  there may have to be 

salary increases so as to  at t ract  exper t ise in to the system?  

I  th ink that  is  a bet ter  just i f icat ion than appear ing to be,  ja ,  

g iv ing a benef i t  to  those that  were there a l ready.   I  am not  

sure where I  saw i t ,  but  I  th ink I  d id  see that  somewhere 

here.    

MS POP :    Absolu te ly,  Chai r.  

ADV CHASKALSON SC :    I  do want  to  express a d issent ing 

v iew here.   That  is  not  my job,  but  i t  does seem to me,  I  

mean,  i t  depends on the extent  to  which an inst i tu t ion has 20 

been compromised,  but  I  th ink i t  takes ext raord inary moral  

courage to be the sor t  o f  s ing le person in  a group who does 

not  take the br ibes,  who does not  co l lude wi th  organised 

cr ime and the l ike,  who actua l ly  keeps standards wi th in  an 

envi ronment  where s tandards have fa l len.    
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 And i f  the assessment ,  and I  am not  say ing that  the 

assessment  is ,  is  that  there are par ts  of  the just ice system 

that  have reached that  po int ,  then I  cer ta in ly  would th ink i t  

would be appropr ia te to  remunerate the people who stood 

up to the rot ten inst i tu t ion,  but  that  is  not  a quest ion you do 

not  need to respond to.  

ADV BALOYI SC :    Can I  just  say though that  I  can 

understand an argument  or  just i f icat ion that  says,  that  looks 

at  why people had been corrupt ib le .   I  mean,  we have those 

k inds of  explanat ions where the just i f icat ion is  people 10 

receive,  take br ibes,  are easi ly  corrupt ib le  because they are 

not  suff ic ient ly  remunerated.   And i f  you are going to  

improve having completed th is  process,  then the ones that  

remain,  you say we wi l l  increase thei r  sa lar ies,  we wi l l  g ive 

them bet ter  benef i ts .  

 I  can see how that  can be just i f ied as a means to 

avoid them being,  bas ica l ly  to  be address ing the reason 

why others fa l tered in  the way that  they d id.   And so the 

ones that  have passed,  i t  is  less about  rewarding them for  

be ing s t ra ight  and narrow,  but  about  preventat ive measures.   20 

I  can see that  argument  and that  just i f icat ion,  but  I  reward 

you for  keeping the l ine I  have d i f f icu l ty  wi th .  

ADV KHUMALO SC :    Maybe i f  you ca l l  i t  a  mot ivat ion and 

not  a reward,  i t  sounds bet ter  because at  the end of  the 

day,  you want  to  reward people who are doing thei r  job.   
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Even i f  i t  is  your  job,  you st i l l  want  to  be rewarded.   That  is  

the reason we g ive people bonuses and other  th ings.   I  

th ink speaking for  mysel f ,  one of  the th ings that  we of ten 

over look is  people los ing mot ivat ion,  los ing the sense of  

why I  jo ined th is  inst i tu t ion in  the f i rs t  p lace.   I  wanted to 

f ight  cr ime,  I  wanted to serve the in terest  of  just ice,  

whatever.  

 And then you go in to an inst i tu t ion where a major i ty  

of  people are tak ing br ibes or  are doing wrong th ings,  and 

you say you throw your  hands in  the a i r.   So many people 10 

are doing i t .   What  is  the point?  I  came here th ink ing I  can 

change the system.  The system cannot  change,  and then 

you star t  becoming par t  o f  that .    

 And going to  your  point ,  Mr Chaskalson,  those who 

cont inue to do thei r  job d i l igent ly  in  those c i rcumstances 

should be commended.   I  do not  know i f  reward is  the r ight  

word,  but  they should be commended,  they should be 

mot ivated,  they should be encouraged.    

ADV CHASKALSON SC :    I f  we move on to the foot  of  33,  

there are a range of  a lmost  miscel laneous points  that  s t r ike 20 

me as k ind of  random lessons that  have been learned 

through the comparat ive exper ience,  apar t  f rom the 

systemat ised points  that  we have a l ready d iscussed.   Can 

you take us through those and what  you have in  mind there?   

MS POP :    Yes,  and I  th ink that  as I  was ment ion ing ear l ier,  
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th is  is  the f i rs t  t ime that  we are put t ing these exper iences 

together,  so th is  is  why maybe there is  a more systemat ised 

way to make these points ,  but ,  you know, we wanted to  

ra ise them.   

 The one point  is  about  the evaluat ion not  be ing 

suspended pending the outcome of  any c iv i l  recovery 

process or  cr iminal  prosecut ion that  may be pending 

concern ing the off icer,  because the purposes,  s tandards of  

proof ,  and consequences of  the evaluat ion d i f fer.   And I  wi l l  

maybe just  make a note,  I  th ink i t  a lso,  these types of  10 

issues might  be depending on the legal  pract ice or,  you 

know, in  some systems,  you need to spel l  these issues out ,  

maybe in  others you do not .  

 But  we just  wanted to  make,  I  mean,  these pract ica l  

po ints .   The evaluat ion body should be able to  use 

mater ia ls  of  the pending cr iminal  invest igat ion i f  they are 

mater ia l  for  the evaluat ion cr i ter ia .   For  example,  i f  the 

cr iminal  invest igat ion c lear ly  impl icates the off icer  in  

misconduct  or  in tegr i ty  breach under  the evaluat ion cr i ter ia ,  

the evaluat ion body should be able to  base i ts  f ind ings on 20 

that  mater ia l  wi thout  wai t ing for  the cr iminal  invest igat ion 

outcome.  

 Any pr ior  f ind ing concern ing the off icer  in  other  

proceedings should not  pre judice the ext raord inary 

evaluat ion,  and the evaluat ion body should not  be l imi ted by 
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such f ind ings.   For  example,  and th is  is  a c lass ica l  

example,  a  pr ior  rev iew of  the off icer 's  f inancia l  d isc losures 

or  decis ion to grant  secur i ty  c learance should not  determine 

or  prevent  the in tegr i ty  evaluat ion.    

 So,  the issue of  the rev iew of  off icer 's  f inancia l  

d isc losures,  because in  a lo t  o f  systems you have,  you 

know, the rev iew of  f inancia l  d isc losures.   So,  th is  was an 

issue,  for  example,  wi th  d isc ip l inary bodies in ,  you know, 

Ukra ine,  many t imes,  where the posi t ion of  the,  l ike,  jud ic ia l  

d isc ip l inary bodies or  prosecutor ia l  d isc ip l inary bodies was 10 

that  as long as the specia l ised agency deal ing wi th  f inancia l  

d isc losure d id not  f ind any issues,  then we should not  

consider  any v io la t ions or,  you know,  even look at  i t  

because th is  issue has a l ready been set t led.    

 So,  the point  is  to  make that  c lear  that  th is  is  a 

complete ly  d i f ferent  process,  and the f ind ings of  that ,  for  

example,  the d isc losure body has noth ing to do or  wi l l  not  

in f luence the decis ion of  the evaluat ion body.   I  mean,  they 

can,  you know,  many t imes these bodies actual ly  have in ,  

you know, the countr ies in  Eastern Europe,  they wi l l  even 20 

have thei r  publ ic  decis ions about  why they star ted 

ver i f icat ion and why they s topped and the fact  that  they d id 

not  f ind anyth ing.   So,  you can rev iew that ,  but  i t  should not  

be b inding.    

 The t ime a l lowed to an off icer  to  answer should be 
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reasonable,  s tated in  advance,  and extendable on recent  

request .   So,  that  is  more wi th  the procedura l  safeguards.   

The act  o f  the evaluat ion body 's  procedura l  ru le  should 

s tate whether  the off icer  may in t roduce any new mater ia l  i f  

i t  could have been in t roduced ear l ier  and was not .   So,  what  

these types of  ru les were in t roduced in  some of  these 

commiss ions,  procedura l  ru les,  to  avoid a s i tuat ion where 

there is  a back and for th in  terms of  wr i t ten quest ions wi th 

regards to  documents,  just i f icat ion of  assets,  and then,  you 

know, you have the ora l  hear ing and someone shows up 10 

wi th ,  I  found the document  which expla ins,  you know, how I ,  

you know, acqui red th is  house.    

 Par l iament  and the publ ic  should receive per iod ic  

consol idated repor ts  on progress and outcomes of  the 

evaluat ion,  and I  th ink that  is  a lso maybe to,  you know,  

when th ink ing about  the considerat ion around t ime and how 

long these processes take to,  you know, a lso have a l i t t le  

b i t  o f  pressure on the commiss ions to  work swi f t ly.   The 

evaluat ion process should run to a f ixed but  rea l is t ic  

deadl ine wi th a s tatutory c lock beginning only  once the 20 

evaluat ion body and i ts  secretar ia t  are operat ional .    

 The evaluat ion body should repor t  per iod ica l ly  and 

publ ic ly  based on def ined metr ics,  inc lud ing number of  

o ff icers assessed,  date of  proceedings,  and outcomes by 

category.   The body should operate t ransparent ly  whi le  
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l imi t ing in ter ference wi th  pr ivacy and other  r ights  to  what  is  

necessary.   The legal  inst rument  could speci fy  that  

in terv iews wi th off icers be broadcast  l ive wi th  except ions to 

be decided by the evaluat ion body to protect  the in terests  of  

minors and sensi t ive pr ivate in format ion.    

 And th is  is  something that  commiss ions have done 

rout ine ly,  you know, wi th  a smal l  minor i ty  o f  hear ings being 

done,  being kept  c losed.   The implementat ion of  such an 

ext raord inary process should be understood as a once-off  

deep c leansing exerc ise to  address documented in tegr i ty 10 

fa i lures in  a compromised inst i tu t ion and restore in tegr i ty 

and rebui ld  publ ic  t rust .    

ADV CHASKALSON SC :    Sorry,  can I  in terrupt  you at  that  

point?   

MS POP :    Yes.    

ADV CHASKALSON SC :    Because I  do want  to  take up an 

issue that  was vent i la ted just  before lunch,  and i t  was the 

issue of  documented fa i lures and systemic fa i lures.   And I  

mean,  I  do not  know i f  you are being pol i te ,  but  i t  does 

seem to me that  th is  Commiss ion has been set  up to  spend 20 

at  th is  s tage a fu l l  year  invest igat ing whether  our  cr iminal  

just ice inst i tu t ions have been in f i l t ra ted by organised cr ime.    

 I  am not  pre-empt ing a f ind ing of  the Commiss ion,  

but  i f  th is  Commiss ion were to  conclude that  the answer to  

that  quest ion is  at  least  in  cer ta in respects yes,  i t  seems to 
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me that  would be a documented systemic fa i lure.   Of  

course,  i f  the Commiss ion concludes that  the answer to  that  

quest ion is  no,  wel l  then these issues do not  ar ise.   But  I  

mean,  would you agree wi th  that  proposi t ion?   

MS POP :    Yes,  I  agree on the,  you know, on the inst rument .   

And I  mean,  I  would say to  a cer ta in  extent ,  I  mean,  in  the 

countr ies that  we ta lked about ,  they d id not  have the benef i t  

o f  such a comprehensive exerc ise.   I  mean,  the 

documentat ion that  was put  together  was,  you know, sor t  o f  

f rom di fferent  par ts ,  but  i t  was not  sor t  o f  a  concer ted effor t  10 

of  a  specia l ised body that  just  focused on th is  issue.    

 So,  I  would agree that ,  you know,  th is  is  a  process 

that  should be able to  g ive an ind icat ion and a f ind ing over,  

you know, whether  there are systemic fa i lures or  not .   And 

as I  ment ioned,  I  th ink i t  would probably  a l ready be more 

than the work that  has been done in  other  countr ies to  

document  wi th  sor t  o f  speci f ic i ty  the problem that  th is  

inst rument  is  then t ry ing to  deal  wi th  to  a l imi ted,  to  a – 

wel l ,  as a f i rs t  s tep.  

ADV CHASKALSON SC :    And then you are concluding 20 

paragraph in  90,  th is  is  a  one sor t  o f  deep c leansing 

exerc ise.   There needs to be a longside i t  much more longer  

term ongoing mechanisms.   And maybe i f  you can take us 

through paragraph 90? 

MS POP :    Yes.   So,  th is  rea l ly  ta lks about  hav ing on the – 
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these ext raord inary evaluat ion processes can create the 

foundat ion on which to rebui ld  inst i tu t ions.   And then there 

is ,  in  order  to  do th is  susta inably  so that ,  you know, the 

same cr is is  s i tuat ion is  not  repeated,  then i t  is  a lso 

important  to  deal  wi th  rout ine in tegr i ty  mechanisms that  

have to be in  p lace.  

 So,  the mechanisms for  deal ing wi th misconduct  

wi th in  inst i tu t ions,  the mechanisms that  deal  wi th  sor t  o f  

f inancia l  d isc losures,  hav ing an effect ive system.  And then 

the issue of  appointment  processes for  senior  off ic ia ls  and 10 

off ic ia ls  in  h igh r isk posi t ions so that ,  you know, those who 

leave the system are replaced wi th,  you know, people not  

on ly  wi th  bet ter  in tegr i ty,  but ,  and I  th ink we a l ready star ted 

having the d iscuss ion,  but  a lso people who are able to  

del iver  resul ts .    

 Because u l t imate ly,  and,  you know, u l t imate ly  th is  

whole process is  not  just  to  have c lean inst i tu t ions,  but  the 

u l t imate goal  is  to  have c lean inst i tu t ions so that  these 

inst i tu t ions can actual ly  del iver  resul ts .   I t  is  not  only  about  

hav ing people wi th  in tegr i ty  that  do not  de l iver  resul ts .   So,  20 

I  th ink that  is  a lso the issue that  needs to,  once – and once 

the in tegr i ty  issue is  deal t  wi th ,  then I  th ink even 

inst i tu t ions can look c loser  to  the issue of  e ffect iveness,  

because then you understand bet ter  why an inst i tu t ion is  

not  e ffect ive.    
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 Because before you d id not  know, were people 

corrupt ,  or  they d id not  know what  they were doing,  or  they 

needed t ra in ing.   You know, and just ,  I  th ink a s ide note on 

th is ,  you know, many t imes,  or  def in i te ly  in  our  f ie ld ,  you 

know, in ternat ional  development ,  there is  a lo t  o f  ta lk  about  

t ra in ings and capaci ty  bu i ld ing.   And,  you know, what  I  say 

f rom my exper ience is  that ,  you know, you cannot  t ra in 

people who do not  have in tegr i ty.   So,  that  is  rea l ly,  you 

know, I  mean,  you can t ra in  them unt i l  you are b lue in  the 

face.   So that  is  the f i rs t  prerequis i te .    10 

 And then i t  is ,  you know, then you can bui ld ,  you 

know, you can t ra in  people,  you can do other  th ings that  

before i t  was sor t  o f  not  c lear  i f  i t  was going to del iver  

resul ts .   And then,  you know, sor t  o f  –  and th is  point  two is 

when,  you know,  and hav ing th is  exper ience of  the 

ext raord inary evaluat ion that  focusses on f inancia l  aspects,  

is  i t  rea l ly  shows the importance of  in t roducing c iv i l  

for fe i ture for  un just i f ied var ia t ions of  weal th .  

 Because in ,  you know, in  a l l  o f  these count r ies,  you 

know, as we are ment ion ing,  l ike 90% of  the cases are 20 

about  unjust i f ied var ia t ions of  weal th .   You can use them as 

the commiss ion to  d ismiss someone,  but  you cannot ,  you 

know, you cannot  for fe i t  those assets.   So,  yes,  even i f  

someone,  le t  us say,  leaves the system, there is  s t i l l  many 

t imes le f t  wi th  these unjust i f ied assets.  
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 I  th ink that  i t  rea l ly,  these processes make i t  very 

obvious why that  inst rument  is  very impor tant .   Because 

many t imes,  and I  th ink that  the cases real ly  show them, i t  

is  very hard to  prove the l ink wi th  cr iminal i ty.   I  mean,  you 

do not  know exact ly  what  cr ime,  you know, what  cr ime th is  

unjust i f ied assets are,  you know, are or ig inat ing f rom.  So,  

countr ies have a lso in t roduced th is ,  you know,  what  my 

col league,  Dmytro Kot l iar,  who worked on th is  issue a lo t ,  

ca l ls  the pure unjust i f ied var ia t ion of  weal th  c iv i l  for fe i ture 

system, in  which you do not  need,  you are just  look ing at  10 

the publ ic  o ff ic ia ls  and at  the unjust i f ied var ia t ions of  

weal th ,  and then you have a c iv i l  act ion to  have the 

for fe i ture.    

ADV CHASKALSON SC :    From my s ide,  that  is  a l l  the 

quest ions that  I  have.   I f  there is  anyth ing that  you would 

want  to  add in  c los ing remarks beyond what  you have just  

sa id,  fee l  f ree,  but  o therwise I  am I  am done f rom my s ide.  

ADV KHUMALO SC :    Can I  ask one quest ion before you do 

your  c los ing remarks?  We have looked at  var ious case 

studies and other  cases.   I  was wonder ing i f  you have come 20 

across a s i tuat ion where what  we are solv ing for  is  real ly  a 

deep c leaning exerc ise,  and you are say ing one of  the 

methods of  do ing i t  is  th is  ext raord inary evaluat ion 

exerc ise.    

 My quest ion is ,  have you come across a s i tuat ion 
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where instead of  people who have fa i led the in tegr i ty  test  

and other  tests ,  instead of  them being d ismissed or,  you 

know, moved out  o f  the system, people are instead 

encouraged to come forward and they are g iven maybe 

immuni ty  or  someth ing l ike that ,  or  an amnesty,  for  

example?  

 Because the problem wi th these checks is  you are 

not  go ing to  catch everybody,  and you have a s i tuat ion 

where outs iders know more than the ins iders,  and you want  

to  encourage outs iders to  come forward wi th  in format ion.   10 

Somebody might  say,  for  example,  in  the past  year  I  have 

br ibed the Chief  o f  Pol ice or  the Chief  o f  the Army or  the 

chief  o f  th is ,  but  they wi l l  not  ord inar i ly  come forward 

because what  they have done is  a cr iminal  o ffence and they 

might  be prosecuted.   

 But  because you want  to  do a deep c leaning 

exerc ise of  the system, have you ever  come across a 

s i tuat ion where people were actual ly  encouraged to come 

forward wi th  the idea that  those that  have confessed can 

star t  on a c lean s late and you can have a new code of  20 

conduct  that  governs the i r  conduct  go ing forward?   

 I  know in  my profess ion,  my col league,  

Commiss ioner  Baloy i ,  can c i te  examples where co l leagues 

have got ten in to t rouble in  the past ,  and to so lve the 

problem, the profess ion sa id i f  you come forward and 
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confess your  s ins,  you wi l l  be forg iven,  but  going forward,  

th is  sor t  o f  behaviour  cannot  be a l lowed.  

 In  South Afr ica,  I  th ink you know, pre-1994,  on both 

s ides of  the a is le ,  a f ter  the Const i tu t ion,  people were not  

f i red for  what  they d id in  the past .   Instead,  they were 

encouraged to apply  for  amnesty and then they were 

forg iven,  and those that  cont inued wi th the i r  jobs cont inued.   

So I  am in terested to  know in  the European countr ies and 

other  countr ies you have looked at ,  have you had a 

s i tuat ion where to so lve for  th is  speci f ic  problem, people 10 

were encouraged to come forward in  exchange for  immuni ty  

or  amnesty.  

MS POP :    I  am not  aware of ,  you know, such exper iences.   

I  mean,  I  would a lso,  you know -  I  am also th ink ing that  

th is ,  to what  extent  th is  type of ,  you know,  these types of  

s i tuat ions cannot  just  be so lved just  wi th  some p lea 

bargain ing or,  you know, sor t  o f  in  the cr iminal  process to 

sor t  o f  use that  cooperat ion in that  par t icu lar  context .    

 But  f rom the exper iences in  other  countr ies,  that  is  

not  someth ing that  we,  you know,  that  I  have seen.   So,  but  20 

maybe,  you know, th is  is  someth ing that ,  you know, might  

emerge somewhere.   I  th ink just  even l inked to th is ,  and so 

I  have not  seen th is ,  but ,  you know, just  even l inked to the 

process that ,  you know, you are suggest ing that  maybe sor t  

o f  people can be kept  in  the system and somehow reformed.    
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 I  th ink i t  is  very hard to turn a page when you have 

an inst i tu t ion where i t  is  not  c lear  that  there is  some type of  

accountabi l i ty  for  th is  type of  behaviour  for  the other  people 

work ing in  the system.  And I  th ink a lso i f  you are br ing ing 

new people in  the system, because somet imes,  you know, 

there are issues wi th  sor t  o f ,  we are ta lk ing about  f inancia l  

in tegr i ty,  but  many t imes I  th ink that  comes par t  and parcel  

wi th  a lso cer ta in  ways of  work ing that  might  not  necessar i ly  

be sor t  o f  what  you want  to  keep perpetuat ing.    

 And I  th ink going back to  the issue of  resul ts  for  the 10 

system, and maybe that  might  be my sor t  c los ing remark,  is  

that  wi thout ,  and now I ,  you know, I  spoke a lo t  about  the 

exper ience,  you know, of  th is vet t ing system and f inancia l  

d isc losure,  but ,  you know,  I  was ment ion ing ear l ier  that ,  you 

know, a b ig par t  o f  my work is  sor t  o f  deal ing wi th sor t  o f  

suppor t ing th is  asset  recovery processes and,  you know, 

invest igat ion and prosecut ions of  money launder ing.   

 And I  th ink when you are look ing at  who gets 

resul ts  in  these types of  complex cases,  you know, returns 

f rom, you know, fore ign jur isd ic t ions,  you know, probably  20 

some of  the more complex cases that  someone in  the 

cr iminal  just ice system deals  wi th  at  a l l  levels .   I  would say 

that ,  you know,  i t  is  very hard to  bel ieve that ,  you know, 

people who have sor t  o f  in tegr i ty  chal lenges would be very 

mot ivated to focus to l ike rea l ly,  you know, do the work for  
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these types of  rea l ly  complex issues.  

 So,  th is  is  an impor tant  exerc ise in  order  to  have 

people equipped to deal  wi th  sor t  o f  what  everyone wants 

f rom the cr iminal  just ice system, and so that ,  you know, 

there are e i ther  the people in  the inst i tu t ion who then are 

focused on sor t  o f  the i r  e ffect iveness,  but  sor t  o f ,  you know, 

potent ia l ly  even having new peop le who want  to  be in ,  you 

know, work in  these on these issues,  that  is  a  l i t t le ,  that  is  

the precondi t ion for  get t ing those resul ts  in  terms of  

e ffect iveness.   10 

 And I  th ink in  some of  the,  you know, in  some of  

these countr ies that  have now done the reform is ,  you know, 

now they can sor t  o f ,  they can focus on sor t  o f  the i r  core 

job,  and then,  too,  i t  is  a lso very impor tant ,  and maybe th is  

is  a  very narrow perspect ive on issues,  but  i t  is  a lso 

important ,  you know, a b ig par t ,  for  example,  when you are 

doing th is  complex case in  asset  recovery is  in ternat ional  

cooperat ion,  and i t  is  very impor tant  for  in  order  to  receive 

cooperat ion for  a d i f ferent  body,  i t  is  rea l ly  impor tant  that  

people t rust  you.   20 

 I  th ink bui ld ing that  sor t  o f  reputat ion for  in tegr i ty  

in  a system is  a lso very important  f rom that  perspect ive.   I  

mean,  i t  is  a  very sor t  o f  l ike n iche angle,  but  i t  is  very 

impor tant  when you are doing l ike a l l  o f  the types of  

in ternat ional  cooperat ion f rom the pol ice to  pol ice to  formal 
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in ternat ional  cooperat ion.   But ,  you know, there are many 

other  ways in  which th is  is  re levant .   So th is  is  just  the,  you 

know, f i rs t  s tep in  the sor t  o f  b igger  sor t  o f  work that  needs 

to be done.    

CHAIRPERSON :    I  know that  we wi l l  have to decide for  

ourselves what  systemic means i f  we are to  go the route of  

ext raord inary measures that  your  rev iew deals  wi th ,  but  

what  I  just  want  to  ask,  regard less of  the fact  that  we wi l l  

have to do our  own in terpretat ive exerc ise,  is  th is .   Because 

of  the very shor t  l i fe  of  th is  Commiss ion,  Advocate 10 

Chaskalson said i t  was in i t ia l ly  for  three months.   I t  was 

actual ly  in i t ia l ly  for  s ix  months,  not  three,  but  i t  s t i l l  has a  

very shor t  l i fe .   

 So regard being had to that ,  what  we shal l  have 

looked at  in  the end,  we shal l  have looked through a very 

smal l  window,  and therefore we shal l  have seen very l i t t le  

through that  very smal l  window.   In  percentage terms,  I  

th ink i f  we look at  the p layers wi th in the cr iminal  just ice 

system as a whole,  we shal l  have looked at  maybe zero 

comma whatever.   So the f i rs t  one af ter  the zeros wi l l  be,  i t  20 

wi l l  not  even be,  you know, i t  may be zero comma another  

zero before you get  to  a one.  

 Now,  i f  that  be the case,  i t  should a lso mean that  

those that  we may f ind to  have been in f i l t ra ted by cr iminal  

syndicates wi l l  themselves a lso const i tu te a very narrow or  
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smal l  percentage out  of  tens of  thousands of  p layers wi th in  

the cr iminal  just ice system.   

 Now,  the quest ion that  I  say I  wi l l  s t i l l  ask,  

regard less of  the fact  that  we wi l l  do our  own in terpretat ion,  

is  i f  you look at  that  very smal l  window and the l ike l ihood 

that  those that  we wi l l  f ind to have been in f i l t ra ted wi l l  a lso 

be a min iscule number,  are we able to  make the jump to 

systemic in  those c i rcumstances?   

MS POP :    The way,  you know,  I  would th ink about  th is  

issue of  systemic is  that  there is ,  you know, and 10 

…[ intervenes] .  

CHAIRPERSON :    Perhaps le t  me just  say,  a lso I  do real ise 

that  the answer may not  necessar i ly  l ie  in  numbers,  but  I  

would imagine that  they should bear  some re levance to the 

quest ion,  but  the answer does not  necessar i ly  l ie  in  

numbers or  pure ly  in  numbers.   A l l  r ight ,  thank you.  

MS POP :    The systemic nature,  I  mean,  I  would th ink that  i t  

is  tak ing d i f ferent  data and e lements and look ing at ,  you 

know, i f  i t  is  cr iminal  just ice system, you want  to  look at  

what  are the sor t  o f  the outputs in  terms of  how the system 20 

deals  wi th ,  I  mean,  the cr iminal  just ice system.  So what  is  

the outcome of  people work ing in  the cr iminal  just ice 

system when deal ing wi th  th is  par t icu lar  issue?   

 And,  you know, look ing at  what  the data says about  

that ,  and i f  that ,  you know, i f  those numbers are,  you know, 
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very sat is factory,  maybe there is  not  a b ig problem, but  

tak ing those numbers wi th  your  very smal l  sor t  o f  

perspect ive in  the system, you know, and other  sor t  o f  

maybe research that  has been done at  the sor t  o f  more 

g lobal  level  and nat ional  level  wi th  regards to ,  you know, 

organised cr ime.    

 There was a presentat ion,  I  th ink,  a  few weeks ago 

by a g lobal  exper t  on these issues,  and sor t  o f  tak ing a l l  o f  

that  together,  you know, could point  to  the answer to  that  

issue.   Because,  you know, u l t imate ly,  in  a lo t  o f  the issues,  10 

even when you and then sor t  o f  t ry ing to  d isaggregate what  

is  the reason for  that ,  l ike,  for  example,  you know, even 

going even beyond,  because I  work more on sor t  o f  

corrupt ion,  money launder ing.    

 I  mean,  I  a lways look at  what  are the resul ts  in  

terms of ,  you know, invest igat ion,  prosecut ion,  and 

adjudicat ion of  cases,  and that  g ives a good sense of ,  you 

know, where th ings are,  and then you can look,  you know, 

downstream at  maybe what  are the consequences.   So 

maybe that  is  a helpfu l  sor t  o f  a  source to  a lso look at  the 20 

systemic issues.  

 But  I  would say that  just  in  genera l ,  you know, 

other  countr ies d id not ,  you know, even have the benef i t  o f  

th is  type of  process.   So in  a sense,  even maybe wi th  your  

perspect ive that  is  very  narrow,  i t  is  s t i l l  more than,  you 
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know,  other  countr ies,  you know, have done,  and I  th ink 

u l t imate ly  there is  a lso,  I  th ink there is  a lso a t rade-off  

between sor t  o f  document ing th ings and sor t  o f  us ing 

whatever  in format ion is  avai lab le,  even i f  i t  is  not  per fect ,  to  

t ry  to  change cer ta in  outcomes.    

CHAIRPERSON :    Thank you.  

ADV BALOYI SC :    On th is ,  can I  just  ask a c lar i f icat ion 

quest ion?  You say systemic fa i lures where,  I  forget  the 

exact  word ing,  where the ord inary too ls  or  means of  deal ing 

wi th,  o f  avoid ing the problem do not  reach.   I  do not  10 

remember the exact  word ing,  but  I  th ink you know what  I  am 

referr ing to .   Do you draw a d is t inct ion between those 

moni tor ing inst i tu t ions or  agencies or  too ls  that  are in  p lace 

where they are weak inherent ly  and therefore they are not  

su i ted to  deal  wi th  what  has happened,  the fa i lures that  

have happened?  That  is  one scenar io .  

 The other  is  you have st rong tools  in  p lace,  but  

they are s imply not  appl ied.   Do you draw such a 

d is t inct ion?  Because I  can conceive of  a  s i tuat ion where 

there has been a fa i lure,  maybe even systemic,  but  i t  is  not  20 

because you do not  have the too ls  that  would have 

prevented or  have addressed i t  and therefore prevented the 

fa i lure or  the systemic fa i lure that  we are speaking of .   I  

can conceive of  that  s i tuat ion.  

 And then you look in to the explanat ion why these 
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good tools  that  we have in  p lace,  and so i t  is  not  a  quest ion 

of  re invent ing.   I t  may be a quest ion of  how do we make 

what  we have work.   You,  on the other  hand,  your  

exper ience is  about  real ly  a re invent ion,  i f  you l ike,  an 

overhaul  and that  is  when the tools  that  we have in  p lace,  

e i ther  because they are corrupted,  because the ind iv iduals  

that  should be keeping check are not  do ing what  needs to 

be done.   Is  there a d is t inct ion that  you draw between the 

two?   

MS POP :    I f ,  Commiss ioner  Baloy i ,  i f  I  understand your  10 

point  correct ly,  the way I  see i t  is  two par ts .   The f i rs t  par t  

is ,  and you are correct  that  there should be overs ight  

mechanisms.   There should be inst ruments and there should 

be inst i tu t ions.   Are the inst ruments suff ic ient?  And then 

are the inst i tu t ions that  are supposed to use th is  inst rument  

s t rong enough?   

 And I  th ink that  is  an impor tant  quest ion,  you know, 

and I  th ink that  my col league was here to  ta lk  about  

f inancia l  d isc losure,  for  example.   And even there,  there is ,  

you know, sor t  o f  an issue in  terms of  what  is  the 20 

inst i tu t ional  arch i tecture and then there is  an issue in  terms 

of  even the inst ruments.   Because,  you know, as a 

dec larat ion form in  South Afr ica is  very l imi ted.   So,  even i f  

you had the best ,  most  specia l ised inst i tu t ion in  the wor ld ,  

wi th  that  form,  they could not  have done mirac les.   And so,  
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that  is  that  par t .    

 And I  th ink the quest ion is ,  i t  is  the way I  look at  i t ,  

i t  is  l inked wi th the foundat ion and then what  is  the long-

term solut ion?  And I  th ink th is  is  par t  o f  the long- term 

solut ion because,  for  example,  i f  you take some of  these 

overs ight  mechanisms,  th is  d isc ip l inary mechanism, in  few 

p laces,  even i f  they have the legal  inst ruments,  the 

inst i tu t ion,  I  mean,  in  some cases,  the inst i tu t ions 

themselves are not  e ffect ive.    

 I  do not  know.   They might  be just ,  you know, not  10 

s t rong enough or  not ,  you know, or  might  be easi ly  

in f luenced,  but  they might  a lso not  have the r ight  

perspect ive on th ings.   But  even i f  they d id,  I  th ink i t  is  very 

hard to  remove people f rom the cr iminal  just ice system 

using those tools .   I  th ink those are too ls  for  the,  you know,  

af ter  you c lean the foundat ions,  and then they,  even th is  

inst i tu t ion see th is  is  how you look at  these issues.  

 I  th ink that  is  a lso an impor tant  ro le  for  these 

ext raord inary commiss ions.   I t  is  not  on ly  to ,  you know, 

c lean the system, but  i t  is  a lso then to more or  less,  quote-20 

unquote,  teach the inst i tu t ions that  are supposed to do that ,  

how they are supposed to look at  th is  because many t imes 

some of  these inst i tu t ions look at  th ings very procedura l ly.   

They do not  look in  a reason,  you know, they just  k ind of  

look more at  the process,  not  a t  the substance.    
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 So,  I  see that ,  you know, even the ro le  of  these 

k ind of  ext raord inary commiss ions is  a lso a k ind of  a  

capaci ty  bu i ld ing ro le  for  the long term.   And even some of  

these,  you know, I  th ink there was a good example in  

Ukra ine where you had th is  ext raord inary commiss ion that  

had to  work s ide by s ide wi th  th is ,  you know, body that  by 

that  t ime had not  even been reformed,  and even they,  these 

members of  the commiss ion s tar ted the unreformed body 

because they are work ing together.    

 They were pushed to take more sor t  o f  d i f ferent  10 

approaches to the issues of  in tegr i ty.   And so,  I  th ink that  

what  you are say ing is  the,  I  mean,  i t  is  the core of  the long 

term issue because that  needs to be there forever.   Then 

the next  issue,  the next  considerat ion is  do these 

inst i tu t ions,  i f  we are now, i f  they are deal ing wi th  the c lean 

p late,  do they have a l l  o f  the inst ruments legal ly  and 

inst i tu t ional ly  to  be able to  mainta in th is  work,  or  do we 

have to come back in  15 years and redo i t?    

CHAIRPERSON :    Thank you very much,  Ms Pop.   Most  

apprec iated.   You are excused.  20 

MS POP :    Thank you.    

NO FURTHER QUESTIONS 

ADV CHASKALSON SC :    Thanks,  Chai r.   Tomorrow,  the 

Commiss ioner  for  Correct ional  Serv ices wi l l  be g iv ing 

ev idence.  
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CHAIRPERSON :    Thank you very much.   Let  us adjourn 

and resume at  09:30 tomorrow.  

HEARING POSTPONED TO 17 SEPTEMBER 2026 

HEARING ADJOURNS 
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