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PROCEEDINGS HELD ON 18 SEPTEMBER 2026   

CHAIRPERSON :    Good morning ,  Mr Chaskalson .   Good 

morning,  Doctor  F ikeni .    

PROFESSOR FIKENI :    Good morning .   

CHAIRPERSON :    Before we star t ,  I  just  want  to  c lear  up 

something.   I t  has been brought  to  my at tent ion that  there is  

speculat ion out  there about  something I  d id  yesterday.   

Yesterday I  joked wi th Doctor  Mpahlwa and I  sa id I  wanted 

to te l l  h im a story about  legal  pract i t ioners who are a lso 

doctors.  10 

 Now the unfor tunate speculat ion is  that  the story I  

wanted to te l l  h im was about  Doctor  L ebeya,  which is  

complete ly unt rue .   My co -commiss ioners were there  when I  

to ld  the story to  Doctor  Mpahlwa,  who loved the story by the  

way.   So the speculat ion is  to ta l l y,  to ta l l y  unt rue.   That  is  a l l  

I  wanted to say.   Yes,  Mr Chaskalson.    

ADV CHASKALSON SC :    Thank you,  Chai r.   Moving away 

f rom doctors,  i t  is  Professor  Fikeni .    

CHAIRPERSON :    Apologies ,  Professor.   Thank you.   A lso,  

maybe before we star t ,  I  th ink I  owe i t  to  the publ ic  to  20 

d isc lose that  I  know Professor F ikeni  qui te  wel l ,  le t  me say 

so,  and for  a number of  years.   I  have known h im s ince the 

ear ly  o r  mid -1980s.   We were a t  the then Univers i t y  of  

Transkei  together  and we have kept  contact  s ince.   So I  

th ink I  should  –  but  of  course ,  we wi l l  assess the 
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Professor 's  ev idence in  accordance wi th i ts  content  and 

weight .   Thank you.    

ADV CHASKALSON SC :    Thank you,  Chai r,  and Professor 

Fikeni  is  the Chai rperson of  the Publ ic  Serv ice Commission  

and he wi l l  be test i fy ing today about  issues re lat ing to the 

cr iminal  just ice system f rom the perspect ive of  h is  posi t ion  

as Chai rperson of  the Publ ic  Serv ice Commission and 

possib le reforms that  may be desi rable in  that  regard.   

Chai r,  I  wonder i f  we could swear Professor  Fikeni  in .    

CHAIRPERSON :    Professor,  wi l l  you be swear ing or  10 

aff i rming?   

PROFESSOR FIKENI :    I  wi l l  be swear ing,  Chai rperson.    

CHAIRPERSON :    Do you swear that  the evidence you are 

going to g ive is  the t ruth,  the who le t ruth,  noth ing but  the 

t ruth?  I f  so,  p lease ra ise your r ight  hand and say,  so help 

me God.  

PROFESSOR FIKENI :    So help me God.    

CHAIRPERSON :    And p lease state your fu l l  name for  the 

record.    

PROFESSOR FIKENI :    Somadoda Fikeni .  20 

CHAIRPERSON :    Thank you,  Professor.   Thank you,  

Professor.    

SOMADODA FIKENI :    (du ly sworn states)  

EXAMINATION BY ADV CHASKALSON SC :    Professor  

Fikeni ,  maybe i f  we can ju st  s tar t  by conf i rming the 
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correctness of  your  statement ?  And i f  you can go to page 

70 of  –  sorry,  there wi l l  be two f i les.   The one wi l l  be the  

statement ,  the one wi l l  be the annexures.   I f  you can go to  

page 70 of  the statement  f i le ,  and I  am hoping you have an 

unredacted copy there so that  you can conf i rm that  the 

s ignature at  page 70 is  indeed your  s ignature.  

PROFESSOR FIKENI :    Here I  do not  see the s ignature.   In 

fact ,  I  see a b lackened -out  sect ion .   I  am not  sure whether  

i t  is  the same th ing as you see.  

CHAIRPERSON :    That  is  what  has been shared wi th us as 10 

wel l .    

ADV CHASKALSON SC :    We wi l l  f ind the unredacted copy,  

but  maybe for  now,  Professor  Fikeni ,  i f  you could conf i rm 

that  you d id indeed s ign th is  statement  at  the point  where 

we see the sor t  o f  b lacked -out  box on page 70.    

PROFESSOR FIKENI :    Yes,  I  d id .  

ADV CHASKALSON SC :    And that  the contents  of  the 

statement  and the opin ions you expressed there in  are,  to  

the best  of  your  bel ie f ,  t rue and cor rect .    

PROFESSOR FIKENI :    I t  is  t rue.    20 

ADV CHASKALSON SC :    Thank you.   Now,  the s tatement  

is  very lengthy and very deta i led,  so I  am not  going to ask 

you to read i t  a l l  out .   I  th ink rather  i t  wi l l  be  more e ffect ive 

i f  we focus on cer ta in themes and cer ta in aspects  of  the 

statements.   But  maybe i f  we can star t  wi th  your  
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in t roduct ion at  page 5 of  the statement  bundle ?  And there 

in  paragraphs 5  and 6 you set  out  a f ramework  for  the  

statement  as a whole.   And maybe i f  you can read those 

paragraphs to begin wi th ?   

PROFESSOR FIKENI :    Paragraph 5 was saying that :  

“The PSC's cent ra l  p roposi t ion is  that  

cr iminal  just ice systems should be 

examined as an in terconnected 

publ ic  administ rat ion system.   A 

fa i lure at  recru i tment  can la ter  10 

become a command accountabi l i ty  

fa i lure.   A poor appointment  can 

become an in tegr i t y  r i sk.   Weak 

per formance management  can a l low 

incapaci ty  to  pers is t .   Pol i t ica l  

in t rus ion in to administ rat ion can 

weaken professional  judgment .   

Fragmented in format ion systems can 

conceal  r i sk.   Weak consequence 

management  can normal ise  20 

misconduct .   Inadequate 

par l iamentary fo l low -up can a l low 

these fa i lu res to recur. ”  

In  paragraph 6 :  

“The PSC therefore presents i ts  ev idence 
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through th ree themes.   Theme 1 

addresses the  PSC's systemic  

assessment  of  the cr iminal  just ice  

system,  beginning wi th the personnel  

pract ices and extending through 

professional isat ion,  per formance,  eth ics,  

in tegr i ty,  f inancia l  d isc losure,  

governance,  ro le -based compl iance 

cul tures as opposed to va lue and 

outcome-based cul tures,  coord inat ion 10 

and consequence management .   Theme 2 

addresses the pol i t i ca l  adminis t rat ive 

in ter face and the  need to preserve both  

democrat ic  execut ive author i t y  and a  

professional  cont inuous administ rat ion.   

Theme 3 addresses par l iamentary 

overs ight  and the need for  an  

accountabi l i t y  chain that  does not  end 

when overs ight  body issues a report  or  

recommendat ion. ”  20 

ADV CHASKALSON SC :    And we wi l l  get  to  those three 

themes a lmost  immediate ly,  but  before we do so,  I  would  

l ike you to turn to  page 14 where you,  in  paragraph 24A 

onwards,  24A through to 24D,  you e mphasise issues of  

e th ics in  re lat ion  to th is  invest iga t ion.   And maybe i f  you 
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could address those paragraphs,  i f  you want  to  read them, 

p lease do.   I f  you want  to  just  e laborate on them, feel  f ree  

to do so.    

PROFESSOR FIKENI :    Wel l ,  in  page 14 I  am there ,  but  I  

want  to  pre-empt  i t  by s imply saying in  terms of  our  

mandate,  the very f i rs t  o f  those is  for  us to  promote and 

make sure that  the implementat ion  of  va lues and pr inc ip les 

as out l ined in  sect ion 195 of  Chapter  10 of  the Const i tu t ion 

is  at  the heart  o f  a lmost  everyth ing  that  we speak to.  

 The very f i rs t  one is  the promot ion of  professional  10 

eth ics in  the publ ic  administ rat ion ,  and that  publ ic  

administ rat ion refers to  your  nat ional ,  p rovinc ia l  

departments,  your  local  government ,  and a l l  o ther  

inst i tu t ions in  the  publ ic  sector.   So that  i s  the essence of  

what  we are speaking to.  

 And our  observat ion has been tha t  over  t ime,  the  

issue of  conformance,  where people s imply master  the ar t  

o f  report ing the templates,  has become key instead of  a 

va lue-based approach of  saying,  what  is  the mandate of  my 

inst i tu t ion?  So that  is  the essence of  what  we are t ry ing to  20 

capture there.    

ADV CHASKALSON SC :    Thank you.   Wi th that  

in t roduct ion,  le t  us then get  to  the f i rs t  theme,  which is  your  

systemic assessment  of  the cr im inal  just ice system ,  and 

that  s tar ts  on page 15 of  the statement .   And in  paragraphs 
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25 to 27,  you speak of  what  I  might  ca l l  an in tegr i t y  change.   

Could you maybe e laborate on tha t?  I  mean,  again ,  a t  any 

stage,  i f  you want  to  read the provis ions of  th e statement  or  

s imply e laborate on them, i t  is  your  choice.   You must  fee l  

f ree.    

PROFESSOR FIKENI :    Maybe le t  me speak to i t  wi thout  

necessar i ly  reading i t .   One of  the  th ings that  we do as the 

PSC is to  assess the d isc losures r ight  across depar tments,  

even amongst  the  pol ice and the d i f ferent  ent i t ies.   What  we 

have real ised is  that  when people say we are  doing 10 

f inancia l  d isc losures,  to  star t  wi th ,  we have been ra is ing 

th is  i ssue of  a f inancia l  d isc losure as a misnomer.    

 Many other  count r ies ta lk  of  a sset  d isc losures.   

Because that  misnomer creates a par t icu lar  mindset  where  

you are looking  for  money when,  in  fact ,  you end up 

report ing on assets.   So we have ra ised i t  wi th  the 

Department  of  Just ice and Const i tu t ional  Development ,  wi th  

the Department  o f  Publ ic  Serv ice and Administ rat ion  to say 

many other  count r ies speak to assets.    

 These d isc losures are of ten more per fo rmat ive  20 

where people s imply say,  I  d isc lose.   Then PSC takes i t  

fur ther  and ver i f ies  and that  ver i f i cat ion  process,  we then 

wr i te  to  the execut ive author i ty,  in  the case of  the Nat ional  

Department ,  to  the  Min ister  and say th is  i s  the red f lag ,  but  

very of ten  noth ing happens because there  is  no probi ty.   
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The key th ing is  that  people want  to  t ick the box tha t  I  have 

compl ied,  I  have compl ied,  I  have compl ied.    

 I  wi l l  g ive you a s imple example.   One of  the  

ver i f icat ions that  we have been doing of  the  Pol ice  

Commissioner,  o f  General  Khan and severa l  o ther  people,  

we real ise as we fo l low the Commission,  as we a lso watch  

the news and so for th,  that  the d isc losure that  is  there when 

we t r ied to do  the ver i f i cat ion ,  there were var iances ,  

because when you go to NATIS,  you wi l l  see one car,  but  

what  i s  declared is  many.    10 

 But  what  is  t roubl ing is  the fact  that  most  of  the  

eth ics off i cers you wi l l  f ind wi l l  just  accept  th is  d isc losure.   

There is  no coord inat ion wi th your r isk off icers and others 

to  say th is  is  ac tual ly  wor r isome.   And a lso there  is  no  

system of  saying in  that  in tegr i t y  chain.   How can a  person 

work ing in  your  h igh - level  o rganised cr ime space a lso be 

work ing in  the car,  you know,  the body shop?  Because you 

know that  very o f ten the sto len vehic les and many others  

and so for th,  tha t  ought  to  have been a d iscussion wi th in 

the department  i t se l f .  20 

 But  what  has been d isturb ing,  not  just  wi th  the 

department ,  the SAPS,  but  across,  is  once people d isc lose,  

that  i s  i t .   So that  i s  why we ta lk  of  th is  conformance, 

compl iance cul tu re instead of  the outcomes -based cul ture,  

where you begin to  analyse what  the problem could possib ly  
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be in  terms of  t he  conf l ic t  o f  in terest .    

 Even when we ra ise some of  these issues wi th the  

execut ive author i t ies or  the  Min isters,  very of ten  

compl iance or  fo l low-ups are very  l i t t le ,  and that  i s  where 

the problem is .    

COURT:    Do you ever  get  feedback as to why what  you get  

f rom the Min isters is  very l i t t le?  Are there any explanat ions 

for  that?   

PROFESSOR FIKENI :    Wel l ,  we of ten get  the response 

which says,  we are going to look in to i t ,  thank you very  10 

much,  th is  i s  a very important  and worr isome mat ter,  that  is  

where i t  ends.   Later  I  wi l l  speak to what  I  ca l l  the pol i t i ca l  

economy of  ineff ic iency,  where ineff ic iency in  our  publ ic  

administ rat ion is  by design,  not  by defaul t ,  where most  of  

the th ings are presented just  for  opt ica l  i l lus ion,  not  

because people bel ieve in  them.   

 Hence,  we were ta lk ing about  a sh i f t  f rom just  a  

compl iance-based cul ture in to a va lue -based and outcomes -

based cul tu re,  where you begin to  say,  yes,  we comply,  yes,  

we have done what  the template needed,  but  is  i t  a  r ight  20 

th ing or  a wrong th in g?  And that ,  to  me,  is  at  the heart  o f  

many chal lenges that  we see across departments.   I t  is  that  

they look at  th is  one th ing,  the annual  report ,  they look at  

th is  one th ing,  the audi t  outcomes,  and they do not  look at  

what  was th is  department  c reated to do,  what  was th is  uni t  
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created to do.  

 Are we doing that?  Hence,  some wi l l  lower your 

targets so that  they overachieve.   And i t  is  the quest ion that  

the Publ ic  Serv ice Commissioner has been asking,  why are 

our  se l f - report ing looking so good when the  l ive d 

exper ience of  people who are supposed to be serv iced look 

so miserable?  That  is  one of  the th ings.   Hence,  I  then wi l l  

come back to th is  i ssue of  the pol i t ica l  economy of  

ineff i c iency.   As you wi l l  see,  i t  is  a  th read that  runs 

through.    10 

ADV CHASKALSON SC :    I  have two thoughts,  and again,  

you must  determine when we address them.  I t  seemed to 

me i t  may be usefu l  to  address the pol i t i ca l  economy of  

ineff i c iency up f ront  because i t  does f rame a great  deal  o f  

what  you say in  your  statement .   I f  you would rather  deal  

wi th  i t  in  the sequence of  the statement ,  we can wai t  unt i l  i t  

comes.    

 The second issue is  when you were ta lk ing about  

the absence of  act ion in  the speci f ic  context  of  d isc losure 

forms,  i t  a lso occur red to me that  we might  want  to  d iscuss 20 

how th ings may change wi th  the new Publ ic  Serv ice 

Commission Act  because there are very s igni f i cant  new 

features of  the Act  that  a re,  I  th ink,  designed to address 

that  sor t  o f  p rob lem,  not  just  in  terms of  d isc losures but  

across the board.    
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 I  am in your hands on th is  one because I  do not  

want  to  take you out  of  the sequence of  your  statement ,  but  

would you l ike to  address e i ther  of  those issues now,  or  

should we wai t  un t i l  we get  to  them?   

PROFESSOR FIKENI :    Maybe le t  me star t  wi th  what  was 

s igned by the President  only two days ago,  wherein the 

Publ ic  Serv ice Commission Act  is  in  p lace,  and i t  wi l l  a lso  

te l l  you about  th is  pol i t i ca l  economy of  ineff ic iency.   As 

ear ly  as 2007,  the . . . [ ind ist inct ]  report  ind icates tha t  Publ ic  

Serv ice Commission should be sepa rated f rom government  10 

departments because we had our  secretar ia t  as a  

government  department  headed by a Di rector  General ,  and 

as such i t  was report ing to the Chai rperson of  the  Publ ic  

Serv ice Commiss ion but  a lso to  the  Min ister  of  Publ ic  

Serv ice and Administ rat ion.    

CHAIRPERSON :    What  was the  mandate of  Professor  

Asmal 's  commit tee?   

PROFESSOR FIKENI :    I t  was to look at  the const i tu t ional  

bodies and how they should actual ly  be reorganised but  

a lso thei r  independence and autonomy be aff i rmed.    20 

CHAIRPERSON :    A l l  r ight ,  thank you.   P lease cont inue 

where you were.  

PROFESSOR FIKENI :    So that  is  when he ind icated that  

PSC should be removed f rom a  government  department .   

And in  2011,  aga in th is  mat ter  i s  ra ised in  the Cab inet ,  in  
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2012 i t  is  restated in  Chapter  13 of  the Nat ional  

Development  P lan to say th is  is  u rgent .   19 years la ter,  that  

is  when i t  is  tak ing p lace.  

 What  happened when the secretar ia t  was not  

outs ide l i ke a l l  o ther  Chapter  9 or  const i tu t ional  bodies is  

that  when you appoint  a  Di rector  General ,  because i t  is  a  

Di rector  General ,  that  Di rector  General  i s  the  Min ister  of  

Publ ic  Serv ice and Administ rat ion  who had to lead that  

process.   And he had to inv i te  another  Min ister  and inv i te  

another  DG and only inv i te  Chai rperson of  the PSC as th is  10 

one s ingle panel  member.    

 So effect ive ly,  th is  const i tu t ional  body,  the leader of  

the secretar ia t  was appointed by the  Min ister  of  a  

department  that  we a lso have to oversee.   Not  on ly that ,  

therefore whatever vote you had as the Chai r  o f  the PSC 

out  of  the ent i re  panel ,  you were  a lways a minor i ty.   The 

rest  of  the 14 Commissioners would only hear tha t  th is  i s  

the person we are  present ing to you.    

 The President  has to appoint  th is  Di rector  General  

and the President  is  the one who can remove th is  Di rector  20 

General  even i f  you,  as the const i tu t ional  body said,  were 

not  happy wi th the person.   Not  only that ,  most  of  the th ings 

that  we were doing in  assessing departments,  we a lso 

assessed th is  department ,  we rea l ised that  now there is  

contestat ion between the Departm ent  of  Publ ic  Serv ice and 
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Administ rat ion because we are assessing them but  we 

depend on them.  Even i f  you want  to  appoint  a  Secretary,  i t  

has to be the Department .   So tha t  is  what  th is  b i l l  is  t ry ing 

to resolve to make us separate and be independent .    

 Number two,  th is  new Act  now expands our  ro le to  

inc lude the local  government  which  was not  there before ,  to  

inc lude state ent i t ies ,  to  a lso inc lude your state -owned 

enterpr ises.   So i t  is  going back to  s imply c lar i f y ing the ro le 

of  the Publ ic  Serv ice Comm ission as was envisaged in  the  

Const i tu t ion ,  but  i t  has taken 19 years.  10 

 Everybody never sa id no,  we are not  going to do i t .   

They s imply hurr ied s lowly.   So that  is  the key e lement  of  

the pol i t ica l  economy of  ineff i c iency.   Professional isat ion  

f ramework of  2022 again,  the implementat ion is  s t i l l  an  

issue.   So the new Act  is  aff i rming our  independence but  i t  

is  a lso making sure that  our  f ind ings are more b inding.    

 Courts can review them i f  anyone wants to  

chal lenge,  because I  can share wi th th is  Commissio n the 

implementat ion rate across const i tu t ional  bodies  because 

we have a fo rum.   I t  is  very low  because th is  ecosystem of  20 

accountabi l i t y  and overs ight  is  misal igned or,  a t  best ,  i t  is  

s imply ignored.   So that  i s  what  in  essence th is  new Act  i s  

speaking to.    

ADV CHASKALSON SC :    Maybe i f  we can,  just  that  last  

po int  that  you made,  maybe i f  we can go to the annexure 



    18 SEPTEMBER 2026 – DAY 176 
 

Page 14  o f  116  

 

 

bundle where the new Act  s i t s ,  and at  page 120,  sect ion 13,  

deals wi th the new regime for  imp lementat ion of  decis ions 

of  the Commission.    

PROFESSOR FIKENI :    Can you come again?  Annexure?   

ADV CHASKALSON SC :    So i t  wi l l  be Annexure D,  page 

120 of  that  f i le .    

PROFESSOR FIKENI :    Okay.  

ADV CHASKALSON SC :    And i t  seems to me that  the  

cr i t i ca l  e lements of  sect ion 13 are at  least  twofo ld.   The 

f i rs t  i s  that  there is  now an obl igat ion when the PSC takes a 10 

decis ion,  whoever  the subject  of  that ,  whoever that  decis ion 

is  d i rected to,  must  now report  on how that  decis ion gets  

implemented wi th in 60 days.   Is  that  something that  has 

existed previously?   

PROFESSOR FIKENI :    I t  was not  in  th is  par t icu la r  form.   

We would issue recommendat ions and genera l l y  they would 

be ignored,  but  th is  now together  wi th some of  the case 

laws that  have come up are g iv ing us a b i t  o f  a  musc le.    

ADV CHASKALSON SC :    The second provis ion again is  

subsect ion 3 of  that  sect ion which says :  20 

“A person to whom a d i rect ion is  issued 

must  implement  such d i rect ion wi th in a  

per iod determined in  te rms of  the 

re levant  law or  such per iod as may be 

determined by the commission in  the  
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d i rec t ion and in  sub (4 )…”  

Which you have a l luded to :  

“… i f  that  person bel ieves that  he or  she 

has a va l id  reason not  to  implement  the 

d i rect ion,  the mat ter  must  be taken on 

review to a court  o f  law. ”  

Was there any enforceabi l i t y  mechanism of  th is  sor t  under  

the previous regime?   

PROFESSOR FIKENI :    No,  i t  was not  there.  

ADV CHASKALSON SC :    Then you have a lso  ment ioned 10 

the genera l  pat te rn of  just  ignor ing publ ic  PSC reports in  

the past .   In  your  statement  you deal  wi th  that  speci f ic  

issue in  re lat ion to the cr iminal  jus t ice system.   I f  you go to  

page 17 of  your  statement ,  you have some stat is t i cs there.   

Maybe i f  you could take the Commission th rough those 

stat is t ics?   

PROFESSOR FIKENI :    That  is  the implementat ion record ?   

ADV CHASKALSON SC :    Indeed,  the foot  o f  page 17,  

paragraph 34A.  

PROFESSOR FIKENI :    Yes:  20 

“The PSC has now supplemented that  

ear l ie r  aggregate  p icture wi th the CJS 

speci f ic  implementat ion analys is  drawn 

f rom the PSC data warehouse and 

implementat ion in format ion captured by  
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i ts  branches.   The under ly ing metr ics 

records 381 recommendat ions across 

e ight  just ice,  cr ime prevent ion and 

secur i t y  re lated departments.   Of  these,  

68 are recorded as implemented,  46 as 

par t ia l l y  implemented,  130 as not  yet  

implemented,  113 as having  no feedback 

recorded,  and 24 are  not  to  be 

implemented.   The s igni f i cance is  not  the 

product ion of  a  departmenta l  ranking.   I t  10 

is  that  243 recommendat ions are  e i ther  

st i l l  recorded as not  implemented or  have 

no feedback,  leav ing the correct ive  cycle 

open or  incapable of  ver i f ied as  

complete. ”  

ADV CHASKALSON SC :    In  your  next  paragraph you dr i l l  

down to the f ive core cr iminal  just ice sector  departments.   I  

do not  need you to repeat  those stat is t i cs ,  but  34C and 34D 

seem to be crucia l  po ints that  you make.   Maybe,  again,  i f  

you could e laborate on them or  read them, whichever you 20 

prefer.  

PROFESSOR FIKENI :    I  wi l l  just  read and then ref lect  on  

them:  

“The implementat ion record ident i f ies 

recur r ing weaknesses in  fo l low -through 
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ev idence of  c losure,  consequence 

management ,  appointmen t  and sui tab i l i t y  

cont ro ls ,  in terdepartmenta l  

dependencies,  capaci ty  and 

in f rast ructure,  ICT and in format ion 

management ,  and cont inu i ty  of  correct ive 

act ion.   I t  a lso shows why 

recommendat ion  cannot  be t reated as 

complete merely  because an in ternal  

process has commenced.   A credib le 10 

implementat ion system must  ident i fy  the 

responsib le au thor i ty,  the act ion  

requi red,  the t imeframe,  the evidence of  

complet ion,  any inst i tu t ional  dependency 

and the escalat ion route i f  act ion does 

not  occur. ”  

ADV CHASKALSON SC :    Okay,  can I  just  –  before  we get  

to  the next  paragraph,  are you conf ident  that  the new 

sect ion 13 wi l l  enable you to achieve th is?   

PROFESSOR FIKENI :    To a la rge extent ,  i t  wi l l  be an 20 

improvement ,  but  i t  wi l l  not  be suff ic ient .   I  wi l l  te l l  you why.   

Here i t  is  not  jus t  the systems or  the pol ic ies that  change.   

I t  is  the leadership in  a g iven inst i tu t ion and thei r  

or ientat ion.   And the th i rd one is  the resources.   S ince 

2014,  PSC has suffered the deduct ion of  i ts  funding.   No 
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explanat ion.   The core business.   To a point  where now i t  is 

been reduced to bare min imum.  You meet  wi th Treasury.   

You expla in yoursel f .   They are very pol i te .   They thank you 

for  coming.   You never even get  an explanat ion of  why th is  

is  cut .  

 Again,  coming back to the pol i t ica l  economy of  

ineff i c iency.   You could have the law today.   I t  has a  

business case,  Chai rperson and Commissioners.   I f  i t  is  not  

funded for  implementat ion,  i t  comes to naught ,  and that  is  

genera l ly  the  case.   Hence,  I  come back to the point  where I  10 

say,  even when on paper you have cer ta in pol ic ies in  p lace,  

the i r  implementat ion are not  guaranteed.  

 In  October 2022,  we presented before Cabinet  the  

f ramework for  p ro fessional isat ion o f  publ ic  serv ice.   Certa in  

decis ions were taken.   To date,  the implementat ion,  the  

coord inat ion  is  a  problem.   And that ,  to  me,  is  exact ly  the  

point  to  say,  we may come wi th cer ta in pol icy  

recommendat ions.   South Af r ica has become a symmetry of  

po l i c ies ,  some of  the best  pol i c ies ,  but  when i t  comes to  

implementat ion,  they fa i l  f la t .    20 

 And that  is  e i ther  the leadership is  not  there or  the  

resources are not  made avai lab le.   This Act ,  for  i t  to  be  

implementable,  i t  has speci f ied  the resources,  human 

resources,  f inances and everyth ing e lse ,  but  i t  is  an  

improvement  f rom what  PSC was before the Act  was 
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implemented.   But  a lso,  what  we have done is  to  work wi th 

the other  const i tu t ional  bodies in  our  fo rum ,  and the  

Chapter  9 inst i tu t ions are there ,  Chapter  13 inst i tu t ions are  

there.    

 Where we work together,  we par tner  to  t ry  and see 

whether  we can have greater  in f luence.   At  t imes,  where  

you f ind a  Min ister  who is  ready to cooperate,  you suddenly  

have greater  co l laborat ion ,  but  the problem is  the turnover  

of  Min isters.   I  have been at  the PSC over f i ve years  and 

dur ing that  per iod ,  I  th ink I  have seen four  Min isters.  10 

 So somet imes the delay,  you f ind  th is  Min ister  i s  

enthusiast ic  about  something,  before you not ice  the  

Min ister  is  gone.   And then,  at  the level  o f  administ rat ion,  

you f ind that  you have a level  o f  act ing DG, act ing DDG, 

act ing DG,  and I  have even wr i t ten  to the  President  to  say 

PSC is concerned about  the rate  of  act ing  because the  

uncerta inty in  the act ing space makes people not  to  take 

decis ions.   And at  t imes,  i t  could just  be a p lay to  say,  i f  we 

keep th is  one off  ba lance,  hoping that  something is  going to 

happen.   So i t  is  that  ecosystem that  we should pay 20 

at tent ion to.  

CHAIRPERSON :    I  just  want  to  add to the two reasons you 

gave for  the non - implementat ion of  what  you descr ibe as 

very good pol ic ies.   I  want  to  add that  there may  a lso be an 

unwi l l ingness to implement .   Would  you agree? 
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PROFESSOR FIKENI :    Thank you,  Chai rperson.   In  fact ,  

when I  ta lk  of  the pol i t i ca l  economy of  ineff i c iency,  the  

unwi l l ingness to implement ,  but  the  presentat ion  of  a  facade 

that  we want  to  implement ,  i s  exact ly  at  the core  of  that  

pol i t i ca l  economy of  ineff ic iency.   Where they say,  okay,  le t  

them push,  but  we wi l l  make sure that  i t  does not  work.   So 

that  unwi l l ingness is  precise ly the very essence of  the 

chal lenges that  we face.    

 You can count  a number of  laws in  p lace.   You can 

even take some examples,  the Border Management  10 

Author i ty.   There was a push,  f ina l l y  i t  was in  p lace.   I t  was 

g iven four  d rones ,  and somet imes these f ly  for  35 minutes.   

So …[ intervenes] .   

ADV CHASKALSON SC :    Sorry,  th is  i s  a leading quest ion,  

because I  know what  the answer is  and I  know you know 

what  the answer  is .   How many drones d id the  Border  

Management  Author i t y  ind icate i t  needed fo r  i ts  job?   

PROFESSOR FIKENI :    They had wanted qui te  a massive  

number.   When we met  wi th the head of  the  Border  

Management  Author i ty,  they said in i t ia l ly  they could do even 20 

wi th  80,  but  you real ise that  a  department  l ike  Rural  

Development  has many drones of  the same features packed.  

That  is  the pol i t ica l  economy of  ine ff ic iency.  

 I t  is  not  because they had wanted 4 000 000 000,  

they ended up wi th something s l ight ly  more than 400 000 
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000 to say le t  us establ ish some of  these.   And as PSC  what  

pains us,  we meet  wi th departments l i ke Land Reform,  5 

000 000 000 was returned unused.   What  is  a n Employment  

Insurance Fund,  c lose to 13 or  14 000 000 000 returned 

unused.   You just  f ind th is  recurr ing .   I t  is  not  because there  

is  no money,  but  in  th is  count ry money is  everywhere  except  

where i t  is  most  needed.    

ADV BALOYI SC :    Professor,  can I  just  ask th is  quest ion?  

And i t  re la tes to your paragraph 34C where you ident i fy  the 

issues that  resul t  in  noncompl iance or  fa i lure to  abide your  10 

recommendat ions.   Does the work  of  the PSC go so far  as 

to  look in to,  and le t  me use the cr iminal  just ice sector  as an 

example,  does i t  go  so far  as you look at  that  sector  and 

why they are  not  comply ing and then make 

recommendat ions about  how they could comply ?   

 I  am looking,  for  example,  at  capaci ty  and 

in f rast ructure,  ICT,  as reasons for  noncompl iance wi th what  

you recommend.   And ICT at  any g iven t ime is  what  i t  is  in  a 

department .   Your report  requi res compl iance wi th in a  

cer ta in per iod.   Do you meet  wi th them subsequent ly  and do 20 

you have the capaci ty  as in  wi th in your mandate where you 

say your ICT system is  what  i t  is  today,  here is  what  you 

could do wi th i t  to  improve on compl iance w i th our  

recommendat ions?  I  am asking tha t  k ind of  quest ion.    

PROFESSOR FIKENI :    Thank you very much,  Chai rperson 



    18 SEPTEMBER 2026 – DAY 176 
 

Page 22  o f  116  

 

 

and Commissioners.   Yes,  we do because we invest igate,  

we inspect .   Jus t  to  g ive you a s imple example,  dur ing 

COVID we real ised that  many people were work ing onl ine,  

remote ly,  and every other  department  was compla in ing  

about  the inadequacy of  our  ICT system.   So we looked in to  

the CETA.    

 We had our  own accord invest igat ion,  which is  the  

beauty wi th the  PSC because we do not  wai t  for  a  

department  or  somebody to compla in when we see a 

chal lenge,  And we have done a thorough invest igat ion in to  10 

that .   Here is  the other  chal lenge.    

 The CETA is  the one that  is  the so le provider  of  IT 

serv ices.   So when i t  has weaknesses,  i t  has that  par t icu la r,  

you know,  weakening factor  across the ent i re  publ ic  serv ice.   

So we f in ished work ing wi th the  Min ister  of  Communicat ion  

and Dig i ta l  Technologies that  rev iew of  the ICT system in  

government  and we made recommendat ions ,  and those,  we 

are hoping that  the new board and the  Min ister  wi l l  see 

them through.  

 The Forensic Laboratory of  the SAPS,  when there  20 

was a  backlog where  they said  cases were not  moving 

because forensic laborator ies were not  moving,  so i t  

impacted on your  case f low management  in  the courts.   I t  

impacted on people ident i f y ing bodies in  d isasters  and so 

for th.   We again went  through a l l  the forensic laborator ies,  
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invest igated,  came up wi th the f ind ings,  which  were  

u l t imate l y implemented and they reduced some of  that .  

 But  whi le  st i l l  on that ,  i f  you may,  Chai r,  we not iced 

that  th is  ineff ic iency,  there was a  t ime when the forensic 

laboratory in  Cape Town,  there  was absolute ly  no sof tware 

to analyse v ideos and p ictures,  the  enhancement  wh ich you 

use in  actual ly  so lv ing some of  these cr imes and problems ,  

and i t  was a smal l  mat te r.    

 The l icence had to expi re because the request  f rom 

Cape Town was not  responded to  in  Pretor ia .   So dur ing 10 

that  per iod,  the count ry was basica l ly  on  a shutdown in  as  

far  as that  analys is i s  concerned.   That  is  par t  o f  th is  

pol i t i ca l  economy of  ineff i c iency.    

 Not  only that ,  to  just  go off  tangent ,  we real ised 

that  some forensic laborator ies,  wh ich go to the major  ones 

in  Cape Town f rom Gqeberha,  a person wi l l  t ravel  there wi th 

a kn i fe ,  the next  one t ravels wi th  an exhib i t  o f  Dagga or  

some drugs,  the next  one is  car ry ing a f i rearm.  

 And we wondered,  can you  not  have a cour ier  

serv ice that  takes a l l  these th ings,  because one person is  20 

out  of  work,  one has to f ly,  one has to rent  a car,  one has to  

s leep,  one has to  get  an S&T or  an  a l lowance fo r  t ravel l ing.   

This one is  happening.   And these are subt le  areas where  

people expand thei r  income,  just  by making the system 

ineff i c ient .  
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 But  now let  me come back to  the one which has the 

largest  bal l is t i c  survei l lance,  and you wi l l  just  bear wi th me 

that  I  go  off  tangent ,  having  t r ied to answer your quest ion.   

In  Durban,  Amanzimtot i ,  that  is  where your r i f les,  

somet imes mi l i tary ca l ibre r i f les and so for th were  do ne.   

This p lace was in  a shopping p laza.   There was not  even a 

gate.    

 The people who were secur i ty  there only had a  

baton.   They said there is  some law which does not  a l low 

them to carry any r i f le .   And there was an in terest ing case 10 

we were to ld ,  I  was personal ly  there fo r  that  inspect ion.   

Outs ide th is  bal l is t ic  test ing there was a three -metre square  

of  tar  compact ing .   I t  would be removed and put .   They said  

there is  something st range here.   They said each t ime we 

are t ry ing to do the bal l i s t ic  test ing,  which is  very sensi t i ve 

to  v ibrat ion,  th is  person just  s tar ts  moving the compactor,  

and then they never f in ish th is  road.  

 I  mean,  i t  is  not  even a road.   I t  was a th ree -metre 

th ing.   You could see i t  was a dark spot .   He said each t ime 

we are t ry ing to test ,  then the person star ts  work ing.   We 20 

are wonder ing what  is  happening.   I t  is  that  web that  was 

saying as much as you are looking  at  cr iminal  just ice,  then 

we went  back to  ask why when the premises tha t  were 

approved for  you in  P inetown have you not  mov ed?  He 

said,  you know,  because we depend on the Department  of  
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Publ ic  Works.   So in  essence that  is  the pol i t i ca l  economy 

of  ineff i c iency.    

ADV CHASKALSON SC :    I  mean,  just  to  p ick up on that ,  

you do in  your  s tatement  address severa l  o f  the speci f ic  

invest igat ions tha t  you have done in  re lat ion  to SAPS,  and 

just  fo r  the Commissioner 's  reference points,  i t  is  f rom page 

16,  paragraph 29,  through to 33.  

 Moving to an ent i re ly,  wel l ,  not  an ent i re ly  d i f ferent  

top ic,  you address the issue of  eth ics in  recru i tm ent  and 

select ion wi th in the cr iminal  just ice sector  f rom page 19 of  10 

your statement .   I  wonder i f  you could e laborate  on the  

points that  you make there,  because you are addressing the  

problem of  not  real l y  addressing eth ics r ight  th rough the 

recru i tment ,  appo intment ,  and promot ion process,  and what  

that  does to an inst i tu t ion.   Is  there anyth ing you would  

want  to  e laborate there?   

PROFESSOR FIKENI :    Can you come again?   

ADV CHASKALSON SC :    Is  there  anyth ing you would want  

to  add to what  is  in  your  state ment  there,  or  just  to  

h ighl ight?   20 

PROFESSOR FIKENI :    Wel l ,  the recru i tment  processes at  

face value wi l l  look l i ke they are f ine.   What  I  could  add to  

what  we have said,  we have been wrest l ing wi th the  

quest ion of ,  a t  t imes you see,  as we have seen in  the recent 

appointments of  Commissioners fo r  the provinces,  systems 
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are in  p lace,  you do have psychometr is ts  and so for th.   We 

are asking,  g iven the scale of  the  chal lenges that  we see 

and people there,  is  i t  because the f i l ter  system is  not  

work ing and peop le who are not  supposed to  be appointed 

get  appointed ,  or  is  i t  because good people come in  and 

once ins ide,  they see a space where you can explo i t  th ings,  

and the organisa t ional  cu l ture a l lows fo r  these lapses in  

your  in tegr i t y?   

 That  broadly i s  the quest ion tha t  we have been 

ra is ing,  t ry ing to  look at  some o f  the issues there.   Of 10 

course,  the dynamics wi th in each department  does affect  

the issues of  appointment .  

ADV CHASKALSON SC :    Then the next  top ic that  you deal  

wi th  i s  secur i ty  vet t ing and personal  su i tab i l i ty  checks  

…[intervenes] .  

ADV BALOYI SC :    Can I  just  ask  a quest ion?  And what  

have you found,  i f  a t  a l l ,  as an answer to  your  quest ion,  i s  i t  

the f i l ter ing system that  you f ind  does not  work,  or  good 

people come in,  so the f i l ter ing system works per fect ly,  as  

per fect  as possib le in  the c i rcumstances,  but  good people  20 

get  in  and then they get  corrupted ?  Have you made any 

f ind ings to those two quest ions?   

PROFESSOR FIKENI :    Not  yet ,  rea l ly.   I t  is  someth ing that  

we are st i l l  very much preoccupied  wi th,  and we have ra ised 

i t  wi th  the leadership of  pol i ce.   But  at  the same t ime,  the  
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issue of  e i ther  fact ions or  groups or  networks creat ing 

mechanisms for  someone to go  through is  one of  the 

p lausib le explanat ions in  addi t ion to a l l  o ther  th ings .   

Because what  happens is  that  i f  r ight  f rom the t ime you 

design quest ions,  you design the st ructure,  you know the  

person you want ,  and the people you inv i te  to  the panel  are 

the people you know,  even the ones you say are experts,  

you just  co l lect  the people you know,  then you are going to 

have these k inds of  problems.    

 Hence,  the f ramework for  professional isat ion  10 

becomes very much important  to  say,  le t  the Publ ic  Serv ice  

Commission work  to  establ ish a panel  of  experts who wi l l  s i t  

a longside those,  and that  panel  should be people who are 

knowledgeable about  the sector  and they can compi le  the i r  

separate report  i f  they real ise that  some of  the issues are 

not  going wel l .  

 These are very complex networks where you f ind  

that  at  face value th ings look okay,  but  when y ou probe 

fur ther,  you real ise  that  th is  one knows that  one,  that  one 

knows that  one,  that  one knows that  one.   And one of  the 20 

red f lags we are  saying,  once in  any g iven organisat ion a  

network of  f r iends who have not  declared star t  

congregat ing,  bad th ings are going to happen.    

ADV CHASKALSON SC :    That  is  an issue I  would imagine 

at  h igher level  appointments.   Is  there anyth ing in  re lat ion 
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to  ent ry level  appointments that  you p icked up on?   

PROFESSOR FIKENI :    Not  that  I  am immediate ly aware of  

a t  th is  stage,  except  for  the anecdota l  ones where we 

receive,  especia l ly  the c iv i l ian one,  compla ints or  

gr ievances of  a  person who says I  was s idel ined.   So the 

tool  we are t ry ing to establ ish at  the PSC is we should no 

longer just  be resolv ing these cases one by one.   We should 

be asking what  i s  the t rend?  Is  there pat te rn recogni t ion 

which points to  a  weakness in  the  recru i tment  system ?  So 

that  is  the work that  we are busy wi th  and that  is  the work 10 

that  we want  to  see across departments because i t  tends to 

repl icate i tse l f .    

ADV BALOYI SC :    Could a case be made for  d i f ferent  

t reatment  of  departments?  So,  for  example,  the cr iminal  

just ice sector  in  i ts  recru i tment  p rocesses,  an argument  be 

made to t reat  them di f fe rent ly  and star t ing f rom the lowest  

level?  Because one can imagine a s i tuat ion where  even at  

those lower levels people may be coming in  that  should not  

be coming in ,  so the focus is  not  just  on the seniors.   And 

yet  in  other  departments you may not  be making the same 20 

considerat ions or  the same st r i c tn ess.   Can a case be made 

for  that?   

PROFESSOR FIKENI :    I  do th ink that  you are correct ,  

Commissioner.   Given the resources that  are l imi ted,  a 

targeted approach to say which  departments are most  
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vu lnerable,  which  uni ts  are most  vu lnerable becomes the  

issue.   But  what  we have real ised is  that  i f  your  HR uni t  is  

weak,  i t  has a cancerous spread across the body because i t  

assists wi th the  recru i tment ,  per formance management ,  

consequence management ,  ta lent  ident i f icat ion,  succession  

p lanning and so for th.  

 You can imagine in  a posi t ion where you do have 

th is  revolv ing door or  the h igh turnover  of  Min is ters,  o f  

Commissioners and so for th,  what  happens down there.   

And that  HR uni t ,  i f  i t  was in tu i t i ve ,  i t  would a lso be deal ing 10 

wi th the issues of  wel lness,  not  just  the recru i tment .   I t  

would a lso be h ighl ight ing some of  the r i sks  in  the 

recru i tment  processes.  

 So to us work ing wi th the Nat ional  School  of  

Government  and other  inst i tu t ions,  we are saying which 

uni ts  are most  vu lnerable that  need in tensive t ra in ing o r  

ret ra in ing or  in -serv ice t ra in ing and a lso get t ing the  best  to 

be occupying tha t  par t icu la r  ro le ?   Because i f  HR uni t  i s  

weak,  i t  wi l l  be p l iab le to  whichever leader says do A or  B 

or  C.    20 

ADV BALOYI SC :    Thank you,  Mr Chaskalson.  

ADV CHASKALSON SC :    The next  top ic that  you address 

is  personal  su i tab i l i ty  checks and vet t ing.   I t  is  fa i r ly  se l f -

ev ident ,  I  th ink,  what  you are saying f rom paragraph 40E 

onwards.   There are,  I  suppose,  two points that  leap out  to  
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me.   The f i rs t  i s  the point  that  you make in  40G,  that  we 

have seen evidence in  th is  Commission that  some off ic ia ls  

per fo rming pol ic ing dut ies have not  been vet ted or  have had 

thei r  requis i te  vet t ing status denied and some were 

subsequent ly  imp l icated in  cr iminal  conduct .   From your 

perspect ive,  how can that  happen?   

PROFESSOR FIKENI :    Wel l ,  jus t  the genera l  s tatement  

would be to say the whole space o f  vet t ing needs a reth ink  

and an overhaul .   One,  in  terms of  capaci ty,  because when 

you have these backlogs.   Two,  in  terms of  modernisat ion of  10 

the processes and a lso to  prevent  vet t ing being 

weaponised,  because there is  a po tent ia l  o f  that  happening  

and there are instances where people have received thei r  

vet t ing resul ts  when they actual ly  are f in ish ing the i r  term.   

Then you ask what  is  the point?   

 And we have been ra is ing th is  par t icu lar  i ssue  and I  

do th ink that  those who are specia l is ts  in  the area,  i t  needs 

a specia l  a t tent ion.   And a lso we have been asking another  

quest ion,  who vet ted the vet te rs  [s ic ]?  Who wi l l  guard the  

guard ians?  Because g ive n the scale of  chal lenges that  we 20 

have seen,  i t  is  c lear  now that  we should t rust  but  ver i fy.  

ADV CHASKALSON SC :    Two points that  you just  ra ised.   

In  re lat ion to modernisat ion,  what  d id  you have in  mind?  

Even i f  you do not  have the speci f ics,  what  are your 

concerns there?   
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PROFESSOR FIKENI :    Wel l ,  le t  me leap in to that .   The f i rs t  

th ing,  one of  the  reforms that  you are seeing across the  

wor ld,  i t  is  your  d ig i ta l  t ransformat ion,  wherein you have 

data of  each and every ind iv idual  as they move f rom th is  

way to the other,  and that  is  in tegrated  because that  is  key.   

You could have that  data,  but  i f  i t  is  f ragmented.  

 And these days you can even empower i t  wi th  AI  

too ls for  pat te rn recogni t ion.   Therefore,  i f  you are going for  

vet t ing,  or  you had gone somewhere,  or  you had done 

cer ta in th ings,  that  d ig i ta l  footpr in t  wi l l  make th is  process 10 

more eff i c ient  and swi f ter  than people wai t ing for  years to  

do that .    

 Many other  count r ies are a l ready doing that .   Every  

instance or  record that  you have,  your  d isc losure s that  were 

ever  made,  a re in tegrated.   Therefore,  i t  makes i t  easier  for  

the vet t ing person to take that  in format ion and s imply look 

at  some of  the issues and make sure that  the human er rors  

at  t imes are e l im inated as much as possib le and someone 

e lse can ver i fy  and arr ive at  the same resul ts .    

ADV CHASKALSON SC :    I  th ink we wi l l  get  back to d ig i ta l  20 

in tegrat ion in  more deta i l  la ter  because i t  is  a  top ic that  

cuts across a range of  the issues that  you address.   The 

second point  tha t  I  was in terested in  i s  weaponizat ion of  

vet t ing  because that  is  cer ta in ly  something that  we have 

seen here.   How does one address weaponiza t ion of  
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vet t ing?   

PROFESSOR FIKENI :    Wel l ,  once you star t  seeing 

inconsistent  appl icat ion,  that  i s  an ear ly  warn ing s ign.   

Whether  i t  i s  d isc ip l ine management  or  vet t ing,  th is  person 

goes th rough,  the i r  process is  speeded up,  others  are  

speeded up,  the other  one is  wi thheld,  and once there is  a  

major  development ,  i t  is  pul led tha t  th is  one was not  vet ted.   

That  is  a l ready a red f lag to  say,  are these done 

consistent ly?   

 I f  you ended your submission in  February,  are you 10 

having a s i tuat ion where you are not  seeing resul ts  whi ls t  

o thers are coming back saying I  am c lean?  That  i s  a 

potent ia l  for  weaponizat ion.   Un less there was a va l id  

explanat ion.  

ADV CHASKALSON SC :    And in  terms of  who does the  

vet t ing,  when we are ta lk ing about  the cr iminal  just ice  

sector,  do you have any thoughts?   

PROFESSOR FIKENI :    Wel l ,  a t  a  h igh level ,  we know that  

your  state secur i ty  wi l l  do the vet t ing,  and you a l so have 

mi l i tary in te l l igence.   Some f rom the pol ice in te l l igence 20 

would be roped in  to  do the vet t ing,  but  i t  is  a  space,  again,  

where we need to  have more c la r i ty  than opaqueness,  whi ls t  

s t i l l  p rotect ing  the sensi t iv i t y  of  the space.   But  the ro le  

del ineat ion as to  who is  deployed to do which ro le  among 

those agencies and what  a re the capaci t ies ?  
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ADV BALOYI SC :    Are there any thoughts about  what  

should be the consequence of  an outstanding vet t ing?  Or 

a l ternat ive ly where you,  I  do not  know i f  the language  is  a  

fa i led vet t ing,  I  do not  know i f  that  is  even language.   And I  

ask because I  th ink  I  have come upon something that  a l lows 

the head of  inst i tu t ion,  where someone d id not  meet  the  

requi rements for  secur i t y  c learance,  and the head of  

inst i tu t ion seemed to have the power wr i t ten down to  

nonetheless a l low the person access to in fo rmat ion that  

otherwise they would not  have by v i r tue of  the i r  posi t ion  10 

and i t  is  a  power that  der ives f rom a wr i t ten inst rument .    

 My quest ion is ,  i f  a  person,  i f  i t  is  outstandi ng,  your  

vet t ing,  what  should be the consequence?  Should you 

cont inue to be in  the posi t ion?  Has there been any 

thoughts about  that?  And i f  you have fa i led as wel l?    

PROFESSOR FIKENI :    Wel l ,  my in i t ia l  thoughts  are that  

you normal ly  have just  the secur i ty  c learance as the f i rs t  

layer,  just  to  see i f  just  the basics are in  p lace,  then i t  gets 

in to the top  secur i ty  vet t ing and tha t  is  commensurate to  the  

ro le you are p lay ing and the access of  in format ion you 20 

have.    

 I f  that  vet t ing has not  yet  been conf i rmed,  there  

ought  to  be some rest ra int  as to  what  you could access and 

that  is  why then pr ior i t i s ing cer ta in posi t ions and cer ta in 

ro les becomes very much important  rather  than having a 
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gener ic  approach i f  you had 70 people who need vet t ing  

because other  ro les and other  posi t ions have ser ious 

nat ional  secur i t y  impl icat ions and they can impede 

somebody f rom performing thei r  ro le and they can lay hands 

on documents they are  not  supposed to lay hands on and 

therefore threaten or  expose nat ional  secur i ty  by the t ime 

you say you have fa i led the vet t ing .   So there ought  to  be  

cer ta in l imi ts  up  unt i l  that  c learance and the vet t ing has 

taken p lace and that ,  in  i tse l f ,  I  th ink is  key.    

ADV KHUMALO SC :    Are you suggest ing –  good morning,  10 

Professor.  

PROFESSOR FIKENI :    Good morning.  

ADV KHUMALO SC :    Are you suggest ing that  for  some 

posi t ions,  i f  somebody is  awai t ing  vet t ing,  they should not  

wai t  in  the queue,  the i r  process should be fast - t racked? 

PROFESSOR FIKENI :    Yes.  

ADV KHUMALO SC :    Because that  person ,  by v i r tue of  the 

posi t ion they are being appointed to ,  wi l l  occupy a posi t ion 

that  g ives them access to c lassi f ied state in format ion and 

secur i t y,  but  a lso  the nature  of  the work they per form is 20 

such that  he should not  be in  that  posi t ion i f  he is  not  

vet ted?   

PROFESSOR FIKENI :    Certa in ly,  Commissioner Khumalo.   

That  is  exact ly  the point  to  say  you cannot  have the equal  

t reatment  for  everybody and you say the reason we have 
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th is  backlog is  because we have 300,  but  you know th is  

par t icu lar  person,  the nat ional  s ecur i ty  h inges on th is  

person.   Thei r  exposure to in format ion could compromise on 

a greater  scale the very secur i ty  of  the nat ion.   In  such 

instances,  there ought  to  be the jumping of  the queue ,  i f  

you wi l l ,  precise ly because of  the s i tuat ion that  we are  

deal ing wi th.    

ADV KHUMALO SC :    I  want  to  ask you  –  sorry,  

Commissioner  Ba loy i  –  I  have a ser ious issue wi th,  and we 

have seen instances of  that ,  where i t  is  a  requi rement  of  a  10 

posi t ion that  you must  have secur i t y  c learance or  you must 

be vet ted,  but  peop le are appointed and they are a l lowed to 

star t  in  that  posi t ion before the process is  completed.    

 Should i t  not  be the other  way around to say your  

appointment  wi l l  take effect  only af te r  you have been 

c leared or  you have passed the ve t t ing?  Instead of  saying 

you wi l l  s tar t  and then your vet t ing wi l l  wai t ,  and i f  i t  does 

not  happen e i ther  because of  pol i t ics or  because people are 

b locking i t  somewhere,  then i t  crea tes a problem.   Because 

as you say,  you made an example of  one instance where  20 

you only get  the vet t ing resul t  one month before your term 

ends or  you are due to ret i re .   Then i t  defeats the purpose 

of  that  requi rement  being there in  the f i rs t  p lace.  

PROFESSOR FIKENI :    I f  I  go back to the concept  of  the 

pol i t i ca l  economy of  ineff ic iency,  i t  is  when we lose the  
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log ic of  why cer ta in th ings were done in  the f i rs t  p lace.   We 

do them rout ine ly because i t  is  par t  o f  the requi rement .   

Had we stepped back to say why was th is  a requi rement  in  

the f i rs t  p lace,  we would have laws or  regulat ions in  p lace 

to say your appointment  wi l l  wai t  o r  your  cer ta in access to  

cer ta in th ings unt i l  th is  par t i cu la r  mat ter  i s  resolved.  

 In  other  count r ies,  we have seen that  even when 

you get  appointed,  you go to th ree months,  s ix  months of  

t ra in ing,  deep immersion,  whi ls t  a l l  these other  th ings are 

tak ing p lace.   But  in  our  case,  we take th is  th ing so 10 

casual ly.   We are  so nonchalant  o r  b lasé about  i t  that  even 

the induct ion process which we par t ic ipate in ,  i t  is  more l i ke  

one of  those th ings.    

 People come wi th  the i r  phones.   They are checking  

emai ls .   They are st i l l  t ry ing to understand the ro le that  they 

are in .   By the t ime i t  i s  a  one -day th ing,  i t  i s  compressed.  

In  other  count r ies ,  they take these ro les ser iously because 

they take statecra f t  ser iously.    

ADV BALOYI SC :    What  should happen where a candidate  

has fa i led?  They are a l ready in  the posi t ion,  as you say,  20 

that  i s  how i t  happens.   We recru i t  and you star t  wh i le  your  

vet t ing and c learance are underway.   In  a per fect  system 

where i t  is  not  capaci ty  const ra in ts that  delay the  vet t ing 

processes but  somebody fa i l s ,  i f  that  i s  the  cor rect  

terminology,  what  is  the th ink ing about  what  should  happen 
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wi th  that  candidate?  As mat ters stand,  does our  system 

provide for  that ,  how you deal  wi th  those s i tuat ions?   

PROFESSOR FIKENI :    I t  is  f ragmented because in  an ideal  

s i tuat ion,  you ought  to  have a probat ionary per iod  where  

you are employed on condi t ion o f  fu l f i l l ing the fo l lowing.   

You can be removed because i t  is  s tated up f ront  that  you 

wi l l  have to  meet  the fo l lowing requi r ements,  but  in  our  

case,  we have been so casual  in  deal ing wi th th is .   People 

come in,  know we are under pressure and so fo r th.  

 The consequences of  t reat ing these safeguards so  10 

casual ly  i s  exact ly  why we are seeing in  th is  Commission 

darkness being made v is ib le.   Everyth ing is  casual ,  

everyth ing is  semi - fo rmal  and ye t  the ro les that  you have 

are qui te  ser ious and fo rmal .    

ADV CHASKALSON SC :    There are two issues that  I  would 

l ike to  take forward f rom what  you have just  d iscussed 

because th is  conversat ion  on vet t ing is  real ly,  has focused 

on ent ry level  vet t ing ,  but  there  is  a lso ongoing vet t ing  

because your prof i le  o r  your  pos i t ion when you enter  an  

organisat ion 20 years ago is  not  the same as i t  is  when you 20 

are now in a posi t ion of  senior i t y  today.    

 So ongoing vet t ing is  c lear ly  crucia l ,  but  i t  

in t roduces d i f ferent  issues because you have someone who,  

as th ings stand,  has been vet ted,  has a secur i ty  c learance,  

has passed thei r  vet t ing.   They now come to a new round of  
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vet t ing which needs to be done.   Bu t  i f  your  pol i t ica l  

economy of  inef f ic iency means that  that  new round of  

vet t ing takes 10 years,  there are two problems tha t  ar ise.   

The one is  that  obviously you do not  have any ver i f icat ion  

of  the vet table  [s ic ]  s tatus of  that  person,  fo r  want  of  a  

bet te r  adject ive.  

 But  the second is  that  i f  you put  in  p lace r ig id  ru les  

that  your  o ld c learance expi res  af ter  f ive years,  your  

pol i t i ca l  economy of  ineff ic iency can be weaponised to get  

r id  of  people by  s imply delaying  thei r  new vet t ings unt i l  10 

thei r  secur i t y  c learances have expi red and they are no 

longer able to  be  in  the job.   So how should one address 

those issues to ensure ongoing vet t ing,  but  at  the same 

t ime to prevent  ongoing vet t ing and delays in  per forming 

ongoing vet t ing being weaponised?   

PROFESSOR FIKENI :    Wel l ,  thank you very much for  that  

quest ion.   Indeed,  ongoing vet t ing in  spaces of  cr iminal  

just ice,  par t icu lar ly  pol i ce or  secur i ty  o r  mi l i ta ry,  is  a key 

component .   I t  can be weaponised i f  you st i l l  have the  

vet t ing system that  is  ineff ic ient .   Therefore i t  is  very much 20 

important  f rom the very p lanning wi th in the department  to  

say by year th ree we star t  th is  process of  apply ing fo r  

vet t ing and that  should be seen to be common across.    

 I  come back to the issue of  technology coming in .   

I f  these were in  an in tegrated d ig i ta l  data,  you would not  
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need even your superv isor  to  te l l  you.   You would have an 

automat ic  reminder,  but  at  the same t ime i f  the vet t ing  

agencies wi l l  have been profess ional ised,  wi l l  be more  

eff ic ient ,  wi l l  be  more in tu i t i ve,  t hey would be a l igned to 

that  par t i cu lar  p lanning.    

 So here a reduct ion of  the human error  factor  

becomes important  and the modernisat ion of  how we have 

done th ings,  because we should not  suffer  f rom the South  

Af r ican except ional ism because other  count r ies are  doing 

th is  th ing ,  but  we have just  chosen the more ineff ic ient  10 

approaches.   And those who are  supposed to oversee i t  

e i ther  somet imes do not  understand i t  because i t  is  a  

technica l  operat ional  mat te r,  o r  they s imply may not  be 

in terested.   So the modernisat ion o f  the ent i re  system would  

help wi th that  and the reduct ion o f  human error  would a lso  

help wi th that .  

ADV BALOYI SC :    Is  th is  among recommendat ions that  the  

PSC has made and they are s imply not  being implemented?   

PROFESSOR FIKENI :    We are at  the very beginning of  that  

d ig i ta l  t ransformat ion aspect ,  but  on the vet t ing par t  we 20 

have ra ised the issue over  the years where i t  is  

inconsistent ,  where there are delays.   But  we are moving on 

now to say wi th th is  window of  new technologies and what  

other  people are doing in  the i r  e -governance,  should we not  

ut i l ise that  to  make sure that  the process is  eff i c ient ,  the  
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process can report  where so -and-so is  being le f t  ou t  whi ls t  

o thers are being at tended?  And i t  can be automated for  

that  mat ter  as a reminder.    

 But  that  point  I  ra ised ear l ie r  to  say i f  these were  

people a l ready in  operat ions in  crucia l  ro les,  again the 

pr ior i t i sat ion,  the  sequencing becomes key because th is  

person is  a l ready operat ing and th is  is  an ongoing vet t ing  

and th is  i s  bui ld ing on the vet t ing that  was a l ready there to  

see what  has changed.  

ADV BALOYI SC :    The recommendat ions or  the  th ink ing  10 

about  your  in tegrat ion,  your  d ig i ta l  in tegrat ion as you speak 

to i t  now,  sure ly that  is  not  a  recommendat ion ,  I  am 

assuming i t  is  not  a recommendat ion that  you make or  i s  

implementable by  a department  in  iso lat ion of  the rest  of  

government  i f  you l ike.   So where do you make,  where does 

the PSC make the recommendat ion?  I  assume to the 

Department  of  Technology,  I  th ink In format ion and 

Technologies ,  am I  correct  in  that  assumpt ion that  you make 

the suggest ion at  that  level?   

PROFESSOR FIKENI :    I t  is  actual ly  in terest ing ly in te r -20 

departmenta l  because you wi l l  f ind that  the department  

which issue norms and standards such as your Department  

of  Publ ic  Serv ice  and Administ rat ion ought  to  be on board.   

Department  of  P lanning,  Moni to r ing and Evaluat ion ought  to  

be  on board and the Department  of  Communicat ion and 
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Dig i ta l  Technologies ought  to  be on board and the 

department ,  the Min ist ry  and the Presidency that  deals wi th 

secur i t y  ought  to  be on board.  

 They could be us ing the c luster  system to say we 

are pushing th is ,  but  what  we have observed even where 

you have c lusters ,  f ragmentat ion st i l l  cont inue.   They meet  

when they have to meet ,  but  the ser iousness of  say ing th is  

is  a s ingle pro ject ,  Somet imes you f ind that  years pass 

whi ls t  debat ing who should be leading th is  and so for th.   I t  

is  mine,  i t  is  not  yours,  i t  i s  yours.   I f  you do i t ,  you take i t  10 

and so fo r th.   This  is  what  is  excruciat ing ly impact ing on 

agi l i t y  in  addressing or  effect ing reforms.  

ADV BALOYI SC :    I  am th ink ing,  maybe le t  me say behind 

my quest ion is  that  that  c luster  that  you speak of ,  that  of  

Min isters of  departments,  le t  us say,  that  they may wel l  say,  

wel l ,  I  have l is tened to Professor  F ikeni  a t  the Commission,  

saying th is  should be happening but  the PSC has never 

suggested that  we should embark on a pro ject  o f  in tegrat ion  

and these c lusters should come together  and look a t  i t .   So 

I  am asking wi th that  k ind of  concern,  when I  say has t he  20 

PSC made these proposals and a t  which level  have these 

proposals been made?   

PROFESSOR FIKENI :    Yes,  we have made such levels to  

the PSC.  We have made such leve ls as we had a workshop 

for  p rofessional isat ion where we had d i f fe rent  departments 
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and we have made such proposals even to the  Min ister  of  

Communicat ion and Dig i ta l  Technologies.   Now the quest ion  

is  how government  come together  to  make th is  happen.   So 

we have speci f ica l ly  made the proposals.    

ADV BALOYI SC :    Thank you.  

ADV CHASKALSON SC :    Sorry,  to  go back a whi le .   

Ongoing vet t ing and as you say,  p r ior i t isat ion in  re la t ion to  

people whose posi t ions depend,  wel l ,  who real ly  should not  

be in  the i r  posi t ion wi thout  ongo ing vet t ing.   I s  there a 

system of  consequence management  for  the people who do 10 

the vet t ing?  I  mean,  i f  you have not  vet ted someone fo r  

f ive years,  the problem should in  the f i rs t  instance rest  wi th  

you as opposed to the person who has not  been vet ted.   Is  

there that  system to your knowledge and i f  there is  not ,  do 

you agree that  there  should be one and do you have any 

ideas of  how to st ructure i t?    

PROFESSOR FIKENI :    The chal lenge here,  once you get  

in to the space of  in te l l igence,  th ings get  opaque and 

somet imes fo r  understandable reasons is  shrouded in  

secrecy.   Yes,  we have met  wi th the Inspector  General  o f  20 

the Inte l l igence,  ra ised these issues,  and we have a lso met  

wi th the Human Resource Counci l  o f  In te l l igence,  we ra ised 

these issues,  bu t  we do not  have a sense as to  where 

exact ly  is  the locus of  th is  funct ion even in  a c o l lect ive  

manner,  precise ly  because i t  is  o f ten presented,  i t  is  that  
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sacred space,  i t  is  secret ,  i t  is  conf ident ia l  and so fo r th.    

 So as PSC we do not  venture in to the space,  but  

we s imply ra ise the issues of  ineff ic iency at  a  broad level .   

So the re levant  Min isters,  I  would  assume,  or  the heads of  

in te l l igence agencies or  the Inspector  General  wou ld have 

to be one of  the persons of  in terest  to  say,  what  i s  in  p lace?  

And when you do have th is  backlog,  what  is  the 

per fo rmance assessment  or  agreement  of  t he peop le doing  

the vet t ing?   

 That  in  i tse l f  I  th ink i t  i s  a  space that  i s  genera l l y  10 

opaque,  not  very c lear,  maybe fo r  understandable reasons,  

because even as the PSC when we get  in to that  space we 

stop at  the human car r ie r  inc ident  issues.   Once i t  gets to  

the operat ional  or  those issues that  ought  to  be  

conf ident ia l ,  on ly  the par l iamentary commit tee tha t  deals 

wi th those mat ters  or  the  Min isters that  deal  wi th  those 

mat ters ought  to  be pressed on these issues to say there is  

a problem.   We need a c lear  reform or  act ion to make sure  

that  these backlogs are not  there.    

ADV CHASKALSON SC :    P ick ing  up f rom that ,  I  20 

understand,  and cor rect  me i f  I  am wrong,  that  an expanded 

l i festy le  audi t  sys tem for  the whole  publ ic  serv ice has now 

been a l located to the SSA,  that  the SSA are going to 

implement  that  funct ion,  l i festy le  audi t ing.   Am I  cor rect  on  

that?   
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PROFESSOR FIKENI :    Not  exact ly.   There are  eth ics  

off icers who are t ra ined in  d i f fe rent  departments.   I t  is  more 

decent ra l i sed,  wherein they wi l l  deal  wi th  t he issues of  

l i festy le  audi t .   Then you wi l l  have the one that  targets your  

secur i t y  establ ishment .   But  where  the problem is ,  i t  is  how 

somet imes jun ior  these people could be or  how unsupported  

they can be.   So even i f  they see cer ta in th ings and at  t imes 

they wai t  to  be reported to,  there is  no proact ive approach 

to some of  these chal lenges.    

 Just  l i ke we sa id,  i f  you see d isc losures that  10 

present  a potent ia l  conf l i c t  o f  in terest  or  that  is  a red f lag  

that  war rants a l i festy le  audi t ,  you real ise that  the  response 

is  of ten react ive.   Yes,  we have t i cked,  we have done i t  and 

so for th.   And the  issue of  probi ty  i s  something that  goes on 

to invest igate,  that  goes on to analyse potent ia l  conf l i c t  o f  

in terest  of  people  in  the i r  ro les.   We have not  yet  seen that .  

 And by the way,  the l i festy le  audi t  is  re lat i ve ly new.   

I  can understand i t  is  s t i l l  be ing ro l led out ,  but  my fear  i s  

that  i t  could just  be again the t ick box of  act iv i t ies rather  

than a very in te l l igent  approach in  understand ing and 20 

fo l lowing up.   And a lso a l l  d i f fe rent  agencies that  ought  to  

be work ing together,  your  SAR S, your Deeds Off ice,  your  

many other  people and so for th,  there is  s t i l l  a  chal lenge 

there.  

 For  example,  as we do the ver i f i cat ions,  when we 
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go to Deeds Off i ce,  we pay c lose to R400 000 jus t  to  get  

in format ion.   I f  you do not  have that  money,  you cannot  do 

your const i tu t ional  duty.   And these are a l l  government 

inst i tu t ions.   So the barr iers create  these ineff i c iencies.    

CHAIRPERSON :    Who gets subjec ted to l i festy le  audi ts  or  

what  i s  the t r igger?   

PROFESSOR FIKENI :    General ly  i t  has been in t roduced to 

say when you have a report  to  say there is  something we 

see or  somet imes the d isc losures could t r igger  and say 

there is  something we need to look in to th is  unexpla ined 10 

weal th.   That  genera l ly  i s  the t r igger.  

 But  the approach was to say le t  people who are in  

cer ta in ro les just  be s igned to l i festy le  audi t  and agree up 

f ront  so that  there are no issues f rom t ime to t ime to ver i f y  

and to go deeper  in  more in t rus ive manner.   But  for  now,  

you wi l l  f ind that  they wi l l  say we do not  have resources.   

They wi l l  say so -and-so has repor ted ,  we wi l l  see what  we 

do.   And we had a d iscussion wi th the SAPS where they 

said some people seem not  to  have done wel l  in  the  

l i festy le  audi t ,  what  do we do now?   20 

 So that  in  i tse l f  I  th ink i t  is  what  ought  to  have been 

par t  o f  the  t ra in ing to say should  you see these s ignals ,  i t  

should immediate ly t r igger  those.   As we sa id the 

inconsistencies in  the d isc losures where our  ver i f icat ion  

came and ra ised issues whi ch are not  coherent  wi th  the  
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d isc losures ,  that  ought  to  automat ica l l y  unleash the l i festy le  

audi t .   But  i t  is  a  space that  i s  re la t ive ly new.   I t  is  a  space 

where  we said  le t  us meet ,  le t  us  ta lk ,  le t  us  coord inate on 

what  happens once these red f lags are there.    

CHAIRPERSON :    You have touched on what  would have 

been a fo l low up quest ion.   You said people who occupy 

cer ta in posi t ions must  agree up f ront  to  be subjected to 

l i festy le  audi ts .   I  wonder i f  you wanted to know what  

norms,  standards or  legal  p re scr ip ts ex ist  fo r  people to  be 

subjected to l i fes ty le  audi ts .   Say,  for  example ,  there is  no 10 

such up f ront  agreement ,  on what  basis could a  person be 

subjected to a l i festy le  audi t?   Do not  say I  am the  lawyer 

and therefore I  should know the answer.  

PROFESSOR FIKENI :    Wel l ,  I  guess I  would go back to  

sect ion 195 of  the Const i tu t ion because i t  out l ines what  

publ ic  servants and publ ic  adminis t rat ion should do  and a l l  

o ther  leg is la t ions are born out  of  that .   The promot ion of  

professional  e th ics,  t ransparency,  eff ic ient  use of  resources 

and accountabi l i ty,  that  to  us at  the  PSC ought  to  be a point  

o f  re ference in  any appointment  as the or ig inator  of  any 20 

regulat ions that  could be there ,  to  abide by that .    

 The same manner  as your d isc losures ,  fo r  example ,  

or  vet t ing because you have moved in to a par t i cu la r  ro le.   

Vet t ing is  c lose to l i festy le  audi t ,  in  essence,  because you 

have chosen to work in  th is  sensi t ive ro le of  the pol ice.   By 



    18 SEPTEMBER 2026 – DAY 176 
 

Page 47  o f  116  

 

 

impl icat ion ,  you have to be subjected to that .   Of  course 

there are var ious leg is la t ions such as your Publ ic  Serv ice 

Act .   They do speak to these issues.   So that  l i festy le  audi t  

is  s imply an expansion of  what  was there when you declare,  

when you d isc lose,  when i t  says no conf l ic t  o f  in terest .    

ADV KHUMALO SC :    Mr Chaskalson,  I  am looking at  the  

t ime.   I  had a quest ion fo r  Prof  and maybe he can answer i t  

a f ter  tea.   I  wanted to take you back to paragraph 27,  Prof ,  

on page 15,  where you deal  wi th  the recru i tment  p rocess.   

And my quest ion  is  real ly  th is .   Has the PSC expressed a 10 

v iew on the ent ry requi rements in to the cr iminal  just ice 

system,  focussing speci f i ca l l y  on  SAPS or  IPID or  even 

DPCI?  Are we recru i t ing the r igh t  people and do we have 

the cor rect  requi rements in  p lace to get  the cor rect  people  

in to SAPS and DPCI and a l l  o f  those inst i tu t ions?   

PROFESSOR FIKENI :    In  the process of  developing 

professional isat ion f ramework,  we ra ise the issue of  who 

should be appoin ted in to the pol ice serv ice.   Some of  us 

even ra ise the issue that  in  the past  you used to have a  

pol ice co l lege where you do have very pract ica l  t ra in ing 20 

speci f ic  to  that  category rather  than going to a pol ice 

co l lege in  a univers i t y  where  you go to lecture  hal l  and then 

you leave.    

 And a lso in  the past  we used to have a s i tuat ion  

which I  th ink has cont inued to some degree where a  person 
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says,  you know,  i f  you have not  done wel l  in  your  m atr ic ,  a t  

least  I  would want  you to be pol ice ,  and yet  c r ime has 

become a lo t  more sophist i cated.   You need data analysts.   

You need people who are knowledgeable about  cybercr ime,  

who are computer  savvy,  and you have these hundreds of  

thousands or  mi l l ions of  youth who are unemployed wi th  

degrees.    

 So a reth ink in  who gets recru i ted in to pol ice  

serv ice,  in to the  army,  in to the in te l l igence,  wi th in that  

broad statement  we have been expressing that  in  d i f ferent  10 

advisory documents or  when we are cal led in  in to the  

workshops.  

ADV KHUMALO SC :    My fo l low-up quest ion would have 

been,  to  what  ex tent  do you th ink  the ent ry requi rements 

cont r ibute to  issues such as cr iminal i ty  and in ter fere nce 

and corrupt ion?   

PROFESSOR FIKENI :    I  would say to some degree we 

should  not  conf ine ourselves to just  the ent ry  requi rements  

because you have a var ie ty of  peop le who have been caught  

in  these cr iminal  networks,  some highly educated,  some 20 

sophist icated having earned the  ranks and so for th,  but  

some at  a lower rank.    

 But  genera l ly  though,  I  want  to  make th is  b road 

statement .   I f  you have a society which is  the  most  unequal  

in  the wor ld,  you are bound to have people who are at  lower  
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levels a lo t  more vulnerable to  be ent iced.   That  is  why 

condi t ions of  serv ice should be looked at .   They wi l l  be a lo t  

more vulnerable to  be ent iced wi th  a l l  these d i f ferent  th ings 

so that  they just  make a l iv ing.   So the ent ry requi rement  is  

something that  we should be looking at  and i t  i s  something 

that  we have said  that  r ight  across the board  we should be 

looking at  that .    

ADV KHUMALO SC :    Thank you,  Prof .  

PROFESSOR FIKENI :    Thank you.  

ADV CHASKALSON SC :    Chai r,  I  have another  quest ion  10 

that  can wai t  unt i l  a f ter  tea t ime.    

CHAIRPERSON :    Thank you.   Let  us adjourn and resume at  

11:30.  

HEARING ADJOURNS 

HEARING RESUMES  

CHAIRPERSON :    Yes,  Mr Chaskalson.  

ADV CHASKALSON SC :    Thank you,  Chai r .   P rofessor ,  the 

one issue that  I  wanted to ra ise w i th you was the point  that  

you made ear l ier  about  needing to d i f ferent ia te in  

sequencing a vet t ing.   And i t  seems to me that  the  20 

under ly ing point  about  a fa i lu re  to  pr io r i t ise the use of  

cer ta in st retched resources is  one that  we see in  other  

p laces ins ide SAPS and there is  a defaul t  posi t ion that  

everyone and every case must  be t reated in  exact ly  the 

same way.    
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 Even in  c i rcumstances where need and a lso l i ke ly  

outcomes would just i f y  a system of  pr ior i t i sat ion,  not  every  

case,  be i t  a  person 's case or  a c r iminal  case,  is  ident ica l  

for  a l l  purposes.   Let  me g ive you an example that  we 

d iscussed here.   There is  a b ig problem wi th backlogs in  

bal l i s t ics.   And par t  o f  i t  re la tes to resources,  human and 

pr inc ipal ly  human.   Par t  o f  i t  a lso  re lates to the  levels of  

v io lent  cr ime ins ide the co unt ry.  

 And par t  o f  i t  re la tes to a system that  every s ingle  

gun cr ime,  f rom which guns or  car t r idges or  bul le ts are  10 

recovered,  is  t rea ted in  an ident ica l  fashion wi th respect  to  

the bal l is t i cs system.   And there is  an automated ba l l is t ics 

system that  can match car t r idges f rom one cr ime scene wi th  

car t r idges f rom another .   But  to  get  in to the queue,  to  get  

in to that  automated system,  you wai t  your  p lace in  the  

queue a long wi th every other  gun cr ime.  

 Now,  there are cer ta in gun cr imes that  a re much 

more l i ke ly to  y ie ld resul ts  in  that  automated system.   Say,  

a professional  h i t  in  an organised cr ime context .   That  gun 

has probably been used more than once,  as opposed to a 20 

gun used in  a domest ic  v io lence s i tuat ion,  which may have 

been used more than once,  but  is  much less l ike ly to  have 

been used more than once than the  organised cr ime gun.    

 Now,  the system up t i l l  now has not  d i f ferent ia ted.   

And I  am not  suggest ing that  domest ic  v io lence should not  
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be invest igated aggressive ly and ef f ic ient ly .   But  when i t  

comes to using  the  bal l is t i cs,  the automated bal l is t i cs 

system,  there should be cer ta in c r i ter ia  which say,  is  th is  

gun l ike ly to  throw up resul ts  i f  we put  i t  through the  system 

or  not .    

 And the organised cr ime gun shou ld not  wai t  in  the  

queue wi th everybody e lse 's  gun because you then get  the  

resul ts  a year la ter .   In  the meant ime,  when you f ind out  

that  there are 30 other  cr ime scenes that  th is  gun has been 

used in  for  a whole year,  30 ind iv idual  invest igat ions have 10 

been work ing in  para l le l  wi thout  know ing that  they involve 

the same weapon.  

 Is  there any sys tem of ,  o r  a re there any reports  

deal ing wi th sensib le management  pr ior i t i sat ion pract ices 

wi th in the cr iminal  just ice  c luster  that  the  PSC has been 

involved in?  Is  th is  a problem that  you see across the 

publ ic  serv ice?  

PROFESSOR FIKENI :    I t  is  cer ta in ly  the problem that  we 

see across the publ ic  serv ice.   Perhaps I  could just  draw 

your at tent ion to the inspect ion and the invest igat ion  we d id  20 

wi th the forensic laborator ies.   That  par t i cu la r  issue of  how 

do you pr ior i t ise  what  comes before you.   But  they a lso  

ra ise another  i ssue to say,  i f  and only i f  we knew what  the 

invest igat ing of f i cers or  the Cour ts were deal ing wi th,  we 

could then begin to  package and pr ior i t i se and sequence.  
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 So the issue of  f ragmentat ion in  the publ ic  serv ice  

is  qui te  endemic.   And that  lack of  a  very in tu i t ive system 

that  speaks to each other ,  that  is  in tegrated,  never mind 

that  you have in tergovernmenta l  f ramework,  these th ings 

are pronounced but  in  pract ice they do not  work.   So that  

te l ls  me that  we do not  have that  sequencing and we have 

seen th is  wi th the departments,  we have seen th is  wi th  

many others.    

 There was a case when I  had just  jo ined the Publ ic  

Serv ice Commiss ion of  a  student  who had not  received a  10 

metr ic  cer t i f icate.   The approach was,  le t  us invest igate.   I t  

was February.   I  sa id,  what  i f  th is  person wants to  get  in to  

school  now?  Why would we be s i t t ing down,  set  up  a team 

to invest igate,  instead of  asking a  DG to ca l l  a  DG,  then I  

wi l l  ca l l  the Min is ter  and g et  th is  cer t i f icate.   The le t ter  that  

we are going to  wr i te  to  the Min ister  i s  how many other  

students have a s imi lar  problem.    

 So th is  i ssue of  inef f i c iency,  lack of  sequencing has 

just  become part  o f  the fabr ic  because there is  a lack of  an  

in te l l igent  s t rategic th ink ing about  the mandate of  each 20 

p lace.   I t  is  more  l ike,  i s  i t  compl iant?  Do we t ick the box?  

Do we t ick the box?  Wi l l  i t  work for  my per formance 

agreement?  Many people have long forgot ten what  the 

department  or  the uni t  was created to do .   Not  to  ask a  

quest ion,  wi l l  anybody miss your uni t  i f  i t  was d isbanded?   
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 So that  is  a long answer to  a quest ion to say,  we 

have ra ised i t  in  d i f ferent  reports.   I t  may not  have been the 

main focus,  but  we have ra ised the  issue of  sequenc ing,  of  

a  more in tu i t i ve p lanning.  

ADV CHASKALSON SC :    I  am going to  move of f  th is  th is  

par t  . . . [ in tervenes]  

CHAIRPERSON :    And would th is  be sequencing and 

pr ior i t i sat ion that  would depend on whether  those you are  

request ing to  pr io r i t ise would be recept ive to the app roach,  

that  is  what  you,  you as PSC,  have ra ised?  Or would th is  10 

be a pr io r i t isat ion founded on some innovat ion  in  the  

system? 

PROFESSOR FIKENI :    I t  would be founded on innovat ion in  

the system.   But  le t  me just  a lso,  by the way of  pass ing,  say 

in  th is  inef f ic iency of  systems,  when you go to l i cencing  

department ,  when you go to Home Af fa i rs ,  when you go 

everywhere,  the queue is  long.   I t  i s  meant  to  create  a va lue 

chain,  a  demand outs ide.   Somebody asked for  a br ibe,  

somebody asked to look for  a car ,  ra the r  than ef f i c iency of  

serv ice.   Hence th is  modernisat ion and resistance to i t .   20 

When I  sa id there  is  th is  pol i t i ca l  economy of  inef f ic iency,  i t  

is  because i t  is  a  business model  for  other  people fo r  th ings 

not  to  work,  for  th ings to be inef f ic ient  unt i l  you say I  wi l l  do  

something,  can you do something?  In  that  way we have 

democrat ised corrupt ion.  
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CHAIRPERSON :    I  ask that  quest ion,  I  am not  necessar i l y  

asking for  a comment ,  I  ask that  quest ion because there  

was evidence before us in  the context  of  invest ig at ions by  

the PKTT where guns or  f i rearms were used,  and f i rearms 

l ike ly to  resul t  in  what  Mr Chaska lson refer red to,  that  i s  

those f i rearms having been used mul t ip le  t imes.   And the  

wi tnesses to ld us that  they wou ld request  the bal l i s t ic  

sect ion to pr io r i t ise the test ing re lat ing to those f i rearms 

and they said they were fo r tunate that  those would indeed 

be pr ior i t i sed.   But  as I  sa id,  as a preface to my quest ion to 10 

you,  that  depended on those in  the  bal l is t i c  sect ion  being 

recept ive to the  requests,  which  should not  be.   Just  a 

comment .  

PROFESSOR FIKENI :    Ja,  maybe just  to  say that  very  

issue of  saying you have to have a personal  connect ion 

ins ide.   Cal l  somebody,  persuade.   I t  is  precise ly the  

feeding of  the system which says you wi l l  on ly ge t  th is  i f  

you have a network.   Hence the modernisat ion you would  

have s imply submit ted and the analys is of  what  needs to be 

pr ior i t i sed would not  even mat ter .   I t  is  because th is  i s  a 20 

pr ior i t y  c r ime.   I t  needs a cer ta in tu rnaround.  

 But  that  maybe they knew somebody w ho knew 

somebody ins ide ,  i t  is  a  recurr ing story across a l l  

departments.   Then what  happens to people who know 

nobody but  the i r  work is  urgent?   I t  is  the issue that  is  
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a lways preoccupy ing our  mind.   Thank you,  Chai r .  

CHAIRPERSON :    Thank you.  

ADV CHASKALSON SC :    Can I  ra ise another  issue,  

because i t  seems to  me that  people wi th the best  of  

in tent ions ins ide the system,  i t  i s  much r isk ie r  to  say le t  us  

not  t reat  everyth ing equal ,  I  want  a rat ional  system of  

pr ior i t ies.   I  want  to  go A,  B,  C.   I t  is  A can c ome f i rs t ,  B  

second,  C th i rd.   You have to go out  on a l imb to take that  

decis ion.   Whereas i f  you just  fa l l  back on we wi l l  f i rs t  come 

f i rs t  served i r respect ive of  the rat ional i t y  of  that ,  you do not  10 

take any chances.  

 And one of  the issues that ,  le t  me speak for  mysel f ,  

not  fo r  the Commission,  that  I  have seen in  th is  process is  

that  there are a lo t  o f  people whose bona f ides I  do not  

doubt .   But  you do not  want  to  go out  on a l imb and take a  

chance by doing something other  than what  the inef f ic ient  

system is .   How does one address that  s i tuat ion  

systemical ly?  

PROFESSOR FIKENI :    Wel l ,  the f i rs t  th ing is  to  address 

the under ly ing reasons.   Of  course,  I  s tar ted by saying your 20 

HR ought  to  be up to scratch.   You need to have the r ight  

leadership.   And I  am happy you acknowledge that  there are 

wel l -meaning people out  there,  publ ic  servants.   Because 

the major i t y  of  them as we go f rom department  to  

department  are professionals who just  want  to  do thei r  
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work.   But  they come across these par t icu lar  chal lenges.  

 You have to address the organisat ional  cu l tu re.   

You have to have the r ight  leadership.   In  ext reme 

s i tuat ions where  you see that  there could be puni t ive  

measures,  your  whist le -b lower protect ion system should be 

in  p lace fo r  a person to say the reason we cannot  do A,  B,  

C,  D,  E is  the fo l lowing.   And therefore the  overhaul ing of  

the whole uni t  to  make sure that  you have the r ight  people,  

the r ight  envi ronment ,  is  key.    

 In  some instances,  such fear  wi l l  be st ruck because 10 

your pol i t ica l  administ rat i ve in ter f ace comes in to p lay.   

Where you have these pat ronage networks,  i f  you touch th is  

one,  there wi l l  be repercussions.   So I  come back to my 

defaul t  posi t ion  to say as we modernise,  a lso le t  us  

automate,  le t  us d ig i t i se,  so that  the record ing of  decis ion -

making or  non -decis ion-making is  out  there.   The 

enforcement  of  fa i lure to  enforce pol ic ies is  out  there.   

ADV CHASKALSON SC :    That  maybe should lead us in to 

the next  major  theme of  your  paper,  which is  the pol i t i ca l  

administ rat ive in ter face.   I  am jumping ove r  a top ic which  20 

I 'd  l ike to  get  back to at  the end,  which is  speci f ic  issues 

re lat ing to f inancia l  d isc losure  and the responses to  

Professor  Schoeman.   But  I  do not  see a huge d i f ference 

between yoursel f  and Professor Schoeman there and I  do 

not  want  to  get  bogged down in  deta i l  there because there  
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are some more fundamenta l  quest ions that  you address 

e lsewhere,  but  we wi l l  get  back to i t .  

 I f  you go to page 36 of  your  statement ,  or  in  fact  35  

is  where the second theme begins,  you address issues 

re lat ing to the pol i t ica l  administ rat ive in ter face,  which are 

obviously issues across the whole of  government .   And you 

h ighl ight  a range of  c r i t ica l  i ssues here.   The f i rs t  one that  I  

see is  the issue of  uncerta inty of  re lat i ve responsib i l i t ies,  

which you f lag in  paragraph 70 at  the top of  page 36.   Could  

you e laborate on that?  What  are  you ta lk ing to there and 10 

what  confusions have you wi tnessed?  

PROFESSOR FIKENI :    You do have a number of  

confusions.   The f i rs t  one,  you wi l l  f ind that  the  Publ ic  

Serv ice Act  assigne d the account ing of f i cer ,  your  head of  

department ,  to  be responsib le fo r  your  procurement  for  

administ rat ion operat ions and so for th.   No,  no,  no,  that  

one,  i t  gave the power to  the execut ive author i t y .   But  the 

PFMA speci f i ca l l y  looks fo r  the account ing of f icer  wh i ls t  the  

Publ ic  Serv ice Act  seems to g ive to the pol i t i ca l  head 

cer ta in responsib i l i t ies.   So that  tension has a lways been 20 

there as to who is  in  charge.    

 And that  is  now being c la r i f ied  in  the new Act  to  

say . . . [ in tervenes]  

ADV CHASKALSON SC :    Sorry,  and when you say the new 

Act ,  you are ta lk ing about  the amendments of  the Publ ic  
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Serv ice Act .  

PROFESSOR FIKENI :    Yes.  

ADV CHASKALSON SC :    Not  the Publ ic  Serv ice  

Commission Act?  

PROFESSOR FIKENI :    Yes,  not  the Publ ic  Serv ice 

Commission Act ,  because that  c reated an inherent  tension  

between the two.   But  that  was not  the only problem of  the  

pol i t i ca l  administ rat i ve in ter face.   You found that  at  t imes 

you do have even the head or  the account ing of f icer  or  

DDGs who are qui te  senior  and involved in  pol i t i cs,  more  10 

senior  than the execut ive author i ty .   Because very o f ten we 

of ten f rame th is  as the Min ister  o r  the MEC versus the HOD.   

 Some of  the HODs are qui te  seasoned pol i t ica l  

p layers,  and they p lay that  space very wel l  and you f ind that  

the Min ister  consent  is  para lysed.   And they a lso p lay th is  

space knowing that  the Min ister  w i l l  not  be  around for  too  

long.   There was a t ime when we had a lmost  n ine Cabinet  

reshuf f les in  the space of  n ine years.   So they know we wi l l  

s t i l l  be around.   So that  is  the o ther  s ide to i t .   But  that  

contestat ion of  the pol i t i ca l  administ rat i ve in ter face a lso  20 

expressed i t se l f  in  terms of  the pol i t i ca l  f igures or  your  

execut ive author i t ies g iv ing unlawfu l  inst ruct ion.  

 And we even produced an advisory to  that  ef fect ,  to  

say how publ ic  servants should res ist  th is  unlawfu l  

inst ruct ion,  especia l l y  in  the af te rmath of  L i fe  Es id imeni ,  
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because that  had become a hot  top ic in  the  Zondo 

Commission.   People sa id,  no,  my Min ister  sa id.   So we 

gave guidel ines to say how you actual ly  res ist  or  refuse to  

have that  unlawfu l  inst ruct ion.   The th i rd e lement  

. . . [ in tervenes]  

CHAIRPERSON :    Before you,  sorry,  p lease do not  forget  

your  th i rd e lement .   The confusion insofar  as i t  i s  re lated to  

the d iv is ion of  powers s lash funct ions between the Min ister  

and the administ rat ion,  d id that  ex ist  despi te  what  you say 

in  paragraph 80,  capi ta l  le t ter  A at  page 39,  which is  that :  10 

“What  the pol i t i ca l  leadership is  en t i t led to  

do is  to  determine lawfu l  po l i cy and 

st rategic d i rect ion,  which  then leaves the  

actual  administ rat ion or  even the  

enforcement  of  the pol icy w i th the  

administ rat ion or  administ rat i ve  head 

downwards. ”  

Did the confusion  in  th is  regard ex ist  despi te  th is?  Or are  

you suggest ing that  the del ineat ion  at  that  ear l ier  s tage was 

not  as c lear  as what  you state in  paragraph 80,  capi ta l  20 

le t ter  A?  

PROFESSOR FIKENI :    Yes,  i t  ex is ted even then.   And 

there was qui te  a  contestat ion at  a l l  t imes as to who is  in  

charge.   SPSC a lmost  annual ly  were inv i ted to come and 

mediate between a Min ister  and the DG, betw een an MEC 
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and an HOD.  One of  the problems is  that  you wi l l  f ind that  

a DG or  an HOD is appointed by the Premier  in  the 

province,  but  works under the MEC.  They work very wel l .   

Once they star t  having  tensions,  they star t  saying,  by the 

way,  I  was appointed by the Premier ,  I  report  to  the  

Premier .   We have deal t  wi th  cases of  that  nature.    

 S imi la r ly ,  nat ional ly ,  i t  is  the  President  who 

delegates the Min isters.   So when you have a fa l lout ,  then 

they wi l l  remind the Min ister ,  by the way,  my mat ter  is  to  be  

handled by the President .   I  wi l l  no t  even go down to areas 10 

of  the Min ister  and the Deputy and the DG, because wi th  

undef ined ro les for  the Deputy Min isters,  i t  is  yet  another  

chal lenge,  but  i t  is  beyond the  scope of  what  we are 

present ing.    

 Then the other  area where you have had th is  

expression of  the pol i t i ca l -administ rat ive in ter face,  i t  has 

come in  the fo rm of  s tudy groups and you may be aware 

that  we issued an advisory.   Where a pol i t ica l  par ty inv i tes  

publ ic  servants  to  come and br ie f  i t  on  the eve  of  p resent ing  

to the commit tee  and these are genera l l y  not  t ransparent ,  20 

open,  and so fo r th.   In  some instances,  we have had where  

the account ing of f icer  is  the one that  i s  more connected to 

those in  the  Port fo l io  Commit tee because of  the i r  network or  

because they are more senior  than the Min ister  concerned.  

 And that  in  i tse l f  is  a space where we have asked  
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in  the advisory that  the speaker in  Par l iament ,  as wel l  as  

the government  of  the GNU, should deal  wi th  and star t  

c la r i fy ing that  in  l ine wi th sect ion 1 95 of  Chapter  10,  Values 

and Pr inc ip les.  

CHAIRPERSON :    On study groups,  I  have two quest ions.   

The f i rs t  one is ,  a t  a  pract ica l ,  or  rather ,  le t  me say,  yes,  at  

a  pract ica l  level ,  not  at  a  theoret ica l  level ,  do a l l  po l i t i ca l  

par t ies represented in  Par l iament  have access to the 

administ rat ion fo r  purposes of  a  s tudy group?  I  do know 

that  the ru l ing par ty does have ready access to the  10 

administ rat ion fo r  purposes of  s tudy groups.  

 But  what  I  am interested in  is ,  a t  a  pract ica l  level ,  

do a l l  po l i t i ca l  par t ies have that  k ind of  access?  That  is  the 

f i rs t  quest ion.   The second one is ,  maybe you touched on i t  

in  your  d iscussion  on study groups,  is  the very idea of  s tudy 

groups a good pract ice at  a l l?   And as you respond,  you 

would have seen f rom my quest ions that  I  do know what 

study groups are,  but  I  th ink fo r  the record,  as you respond 

to my quest ions,  can you just  expla in what  study groups 

are?  20 

PROFESSOR FIKENI :    A  study group is  where a pol i t i ca l  

par ty in  i ts  caucus inv i tes an of f i c ia l  in  a department ,  very 

of ten  a DG or  an  HOD, to come and get  a  br ie f ing  on the 

presentat ion that  is  to  be made.   And th is  par t icu la r  pract ice 

has a lways been the one that  worked wi th the ru l ing  par ty.   
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In  a s i tuat ion now where you have a coal i t ion,  you have 

more d i lemma.   That  is  why you have had some of  the 

of f ic ia ls  coming to the PSC and we have had to in te rvene.    

 A  Min ister  f rom party A s i ts  down and prepares a  

document  wi th a  DG, and the DG has to take the same 

document ,  because they are inv i ted by par ty B,  to  d iscuss 

and that  d iscussion is  not  t ransparent ,  there is  no request  

f rom the other  Min ister  to  come and present .   And a t  t imes,  

wi th  these v i r tua l  networks,  you see the meet ing is  

recorded,  and you f ind people who do not  even know the  10 

h istory and the evolut ion of  th is  s tudy group saying,  hey,  

hey,  hey,  hey,  i f  you put  s l ide 7,  hey,  p lease remove that  

one.  

 Now that  in  i t se l f  mi l i ta tes against  the very  

t ransparency,  the very professional  e th ics and so for th.   

Even worse,  at  the t ime when you had fact ions now wi th in 

the same party,  you f ind that  the appearance in to the study 

groups gets weaponised.   And again,  our  touchstone is  your  

const i tu t ional  va lues and pr inc ip les of  the  publ ic  

administ rat ion.   When such th ings happen,  they impact  on 20 

that  p rofessiona l ism,  on that  t ransparency,  on that  

accountabi l i t y .    

 And not  only that ,  they wi l l  then expose th is  

par t icu lar  HOD or  DG,  because th is  Min ister  who was not  

to ld  or  requested to g ive permission,  the moment  the te rm 
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o f  o f f ice of  th is  person comes to an end,  they wi l l  want  to  

terminate,  because they are not  comfor table wi th th is  k ind  

of  arrangement  and they bel ieve that  th is  person was an 

deployee of  that  par t i cu la r  par ty.   When in  fact  we are  

work ing towards having a profess ional  administ rat ion,  as  

the const i tu t ion  had ind icated,  that  suppor ts any 

administ rat ion and that  cont inues.    

 Then the  other  i ssue of  the te rm of  of f ice of  DGs,  

the f ive years,  i t  a lso created an impression in  other  

count r ies they have permanent  secretar ies.   You are there  10 

for  as long as you per form.   But  the  moment  you fa i l  to  

per fo rm,  the system takes you out .   And the moment  you 

d isobey,  you are  insubord inate,  the system takes you out .   

And that  cont inu i ty  has created stabi l i t y  in  many 

departments.  

 But  because of  these f ive years,  the administ rat ion  

is  f ive years,  the DG's te rm is  f ive years,  so when that  f ive 

years come,  or  a  new person comes,  they star t  co in ing in  

the i r  mind that  i t  is  t ime to change.   And i t  is  for  that  s imple  

reason that  in  the f ramework fo r  p rofessional izat ion,  we 20 

opted for  a longer  term.   We would have wanted a  longer 

term,  but  we set t led fo r  ten years.   But  i t  has not  ye t  been 

ef fected for  the heads of  administ rat ion.  

CHAIRPERSON :    I  asked a quest ion on study groups 

because you moved f rom the del ineat ion of  powers.   I  s t i l l  
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had one more  quest ion on the del ineat ion  of  powers.   In  

very broad terms,  a l though there was some mat ter  o f  deta i l ,  

in  so far  as Min ister  Mchunu was concerned,  but  in  very  

broad terms,  there was agreement  between h im and the 

Nat ional  Commissioner of  Pol ice  that  the Min is ter  i s  

responsib le for  exact ly  what  you ment ioned here,  the  

determinat ion of  pol i cy and the adopt ion of  s t rategies,  and 

that  the Nat ional  Commissioner i s  responsib le for  

implementat ion and the actual  administ rat ion of  SAPS.  

 But ,  and here is  my quest ion,  they would not  agree 10 

on who,  o r  rather  on  whom, the power to  d isband the PKTT 

resor ted.   So the Min ister  sa id,  in  terms of  the power that  I  

have,  I  do have the power to  d isband the PKTT.   And the  

Nat ional  Commissioner sa id,  no,  that  fa l ls  wi th in th e  

purv iew of  my funct ions.   A re  you able to ,  in  very pract ica l  

terms,  te l l  us how one actual ly  d raws the l ine wi th regard to  

what  you say in  paragraph 80A,  the determinat ion of  lawfu l  

po l i cy and st rategic d i rect ion,  as opposed to what  would l ie  

wi th in the admin ist rat ion?  Where and how is  the l ine 

supposed to be drawn?  20 

PROFESSOR FIKENI :    The l ines are genera l l y  out  there,  

but  I  wi l l  go fur ther  to  say,  even i f  you knew that  th is  is  my 

power,  once there is  no consul tat ion,  there  is  no  

t ransparency,  i t  is  ind icat ive of  o ther  th ings.   Because even 

i f  you were to  determine the  st rategy,  the d i rect ion,  
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because the person who is  going to implement  is  technica l ly  

at  an operat ional  level ,  you would say,  i f  I  were to do A,  i f  I  

were to do B,  what  is  feasib le  in  terms of  your  operat ional  

exper ience?  What  wi l l  i t  take?  What  i s  the r ight  t iming?  

And so for th.    

 So the under ly ing factors,  as we of ten deal  wi th  

these d isputes between th is  Min ister  and th is  HOD, i t  is 

a l ready ind icat ive of  cer ta in st ra ined re lat ionsh ips ,  of  

cer ta in contestat ions,  of  cer ta in  non -d isc losure or  non-

consul tat ion.   So to me,  the key th ing would be what  ef for ts  10 

were there,  as they engage each other  to  say,  I  th ink th is  

area,  I  am not  so cer ta in in  any event  i t  is  a  border l ine  

case,  i t  might  be operat ional .    

 Because when you say,  I  d isband,  there are cer ta in  

operat ions tak ing  p lace on the ground,  there are cer ta in 

requi rements on the ground,  there are cer ta in th ings you 

wi l l  ask and say,  I  do not  want  to  d is rupt  only to  f ind that  

you are about  to  corner  a cer ta in par t i cu lar  uni t  in  a  cer ta in  

area.   So in  th is  par t i cu lar  case,  that  you do not  have 

conversat ion,  consul ta t ion,  as wel l  as a t ransparent  20 

approach to i t .   In  fact ,  you may even cal l  those heading 

that  uni t  and other  people and say,  can we ta lk?  Or you 

may even consul t  your  co l leagues in  the Cabinet  and say,  

can we ref lect  on  th is  mat ter  I  was th ink ing,  and so for th.   

That ,  to  me,  is  key.  
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CHAIRPERSON :    I  have dera i led you so much that  you 

have probably forgot ten your th i rd point .   You are coming to 

a th i rd point .  

PROFESSOR FIKENI :    The th i rd one is  the issue of  people 

in  the pr ivate of f i ce of  a  Min ister  or  an MEC.  Because at  

t imes that  advisory ro le somet imes turn out  to  be,  you 

know,  the people  in  the of f ice tak ing charge,  inst ruct ing th is 

HOD, inst ruct ing that  person somet imes by passing.   That  is  

where the l ines get  crossed.   And again,  who gets 

appointed in to  that  of f ice?  Because some wi l l  be your  10 

operat ives who are very much seasoned in  a pol i t i ca l  space.   

Some may be technocrats  who provide advices.  

 And as you have seen when we invest igated the  

Department  of  Socia l  Development ,  i t  could just  be a 

random approach in to who is  appo inted in to the of f i ce.   So 

that  in  i tse l f ,  I  th ink,  needs some a t tent ion and some degree 

of  cont ro l .   Thank you,  Chai r .  

ADV CHASKALSON SC :    I  want  to  jump backwards and 

forwards th rough a number of  the topics you have touched 

on.   On the issue of  pol i t ica l  in ter ference,  one of  the points 20 

that  you make is  that  in  terms of  the PFMA, i f  a  d i rect ive 

f rom a Min ister  or  an inst ruct ion f rom a Min ister  has 

f inancia l  consequences,  i t  has to be in  wr i t ing.   Do you see 

any reason why that  ru le should not  apply to  a l l  ins t ruct ions 

of  a  Min ister?  So that  what  the Min ister  is  p ressur is ing the 
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head of  department  to  do is  a lways recorded.   Or i f  i t  is  not  

recorded,  the head of  department  can say,  p lease g ive  me a  

wr i t ten inst ruct ion because I  cannot  act ,  save on a  wr i t ten 

inst ruct ion.  

PROFESSOR FIKENI :    Wel l ,  I  do  th ink that  one does not  

have to adopt  a  very r ig id  approa ch to i t .   Because you 

might  have d iscussed in  the st rategy what  has to be done.   

Now i t  is  a mat ter  of  fo l low -up and reminder.   Because there 

is  the other  ext reme where you s tar t  saying,  anyth ing you 

say,  wr i te  i t  down.   But  at  the same t ime,  where you feel  10 

that  th is  i s  now encroaching in to a space of  unlawfu l  

inst ruct ion,  that  is  when you say,  wr i te  i t  down.    

 But  I  o f ten say,  somet imes people are aware,  they 

say,  I  wi l l  not  wr i te  i t  down.   You send an emai l ,  and that  

emai l  wi th  the conf i rmat ion that  a  p erson has opened and 

read i t ,  to  say,  I  am so sorry,  I  might  be missing other  

th ings f rom what  you said,  and you wr i te  i t  back to the  

person,  so that  you can conf i rm that  you had spoken wi th  

the person and the person has rece ived your message.  

 And then you wi l l  not  move forward to take an 20 

act ion  and say,  I  was st i l l  wai t ing  for  your  response to the 

emai l  I  sent .   So you throw the bal l  back to the person,  o r  

you say,  I  have brought  a team that  would be re levant  to  

th is  implementat ion,  and I  would l i ke us to  have a fo l low-up 

meet ing so that  you repeat  what  you said.  
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ADV BALOYI SC :    Is  i t  not  perhaps a safer  opt ion fo r  an 

of f ic ia l  in  that  posi t ion to rather  be empowered to request  

an inst ruct ion in  wr i t ing in  those c i rcumstances,  the 

doubt fu l  c i rcumstances,  o r  where they see th is  as an 

obviously unlawfu l  inst ruct ion,  that  you have,  whether  by  

leg is la t ion or  whatever  form,  the  d i f ferent  forms that  you 

have in  government ,  that  employees should be ent i t led to 

say,  you g ive i t  to  me in  wr i t ing.   And then they are not  in  

breach of  anyth ing when they make that  request .    

 That  would requi re a h ie rarchy of  decis ions,  and i t  10 

may be that  you say,  i f  an employee is  doubt fu l  about  the  

lawfu lness of  an inst ruct ion,  they are  ent i t led,  and a  

Min ister  must  provide that  inst ruct ion.   Is  that  not  more,  

k ind of  safer  and more empower ing than conf i rmed by 

emai l ,  you have been g iven an inst ruct ion,  you conf i rm.   

Yes,  I  see you saying that ,  make sure that  they have read 

the emai l ,  but  you get  in to an uncerta in ter r i tory where a 

Min ister  says,  we l l ,  i t  was opened by my PA,  I  never got  to  

see i t ,  that  is  why I  d id  not  respond.    

 Is  the f i rs t  opt ion not  the safest?   Empower of f ic ia ls  20 

to request  an inst ruct ion in  wr i t ing i f  they are doubt fu l  about  

the correctness of  an inst ruct ion.  

PROFESSOR FIKENI :    You are cer ta in ly  correct ,  

Commissioner,  that  is  exact ly  in  an ideal  s i tuat ion,  and as 

we move towards reforms,  that  i s  exact ly  what  ought  to  
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happen.   In  th is  case,  i t  was stop -gapping fo r  us to  say 

when there was prevalence of  th is ,  these are the guides,  

because you know that  whi ls t  you are asking for  leg is la t ion,  

i t  takes seven years,  i t  takes 12 years,  in  the meant ime we 

put  as a stopgap a guide.   But  what  you are saying is  

actual ly  an ideal  one.  

CHAIRPERSON :    How does the fear  of  career  or  

professional  v ic t imisat ion,  how should that  be deal t  wi th  in  

pract ica l  te rms?  Because an of f ic ia l  wi l l  bow to pol i t i ca l  

pressure out  of  fear  of  los ing thei r  jobs,  o r  the i r  job.  10 

PROFESSOR FIKENI :    Wel l ,  I  do  th ink that  i f  we were to 

st rengthen leg is la t ion protect ing employees who are fac ing  

the pressures and pol i t i ca l  in te r fe rence,  that  would  be key.   

And I  do th ink that  the leg is la t ion now that  is  t ry ing to 

del ineate these ro les,  the publ ic  v ig i lance over  the 

impl icat ions on unlawfu l  inst ruct ion,  and ideal ly  the  fact  that  

in  the coal i t ion ar rangement  now you have th is  Min ister  

f rom th is  par ty who is  watched by another  Min ister  for  

another  par ty,  and the Port fo l io  Commit tees f rom another  

par ty and so fo r th,  i t  has made accountabi l i ty ,  you know,  20 

rather  more robust .   Because i t  is  not  people wi th a common 

cause now and they are a l l  t ry ing  to demonst rate that  they 

are doing something r ight .  

 Of  course,  in  the whole basket ,  the protect ion of  

whist le -b lowers,  the protected d isc losures,  and a l l  those 
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be ing af f i rmed,  wi l l  g ive those par t icu lar  assurances in  

terms of  the unlawfu l  inst ruct ion.   But  of  course,  noth ing 

takes away the  fact  that  you need in tensive  t ra in ing of  

people to  understand the unlawfu l  inst ruct ions,  in  what  form 

they come,  what  laws protect  the m, and such assurances.   

Even the induct ion of  the new Min isters,  the new execut ive 

author i t ies,  that  point  has to be dr iven home wi th cases and 

examples of  where such unlawfu l  inst ruct ions occur red and 

what  were the impl icat ions.  

CHAIRPERSON :    I  take and understand everyth ing you 10 

say.   I t  is  just  that  my sense o f  unease is  the  human 

e lement .   

PROFESSOR FIKENI :    Yes.  

CHAIRPERSON :    Because i t  cannot  be that  pr ior  to  the 

statutory amendments you are referr ing to,  that  those who 

bowed to pol i t ica l  pressure  were  not  aware what  the  legal  

posi t ion is .   So my sense of  ease stems f rom is  not  that  

going to recur  even in  the face of  the statutory innovat ion?  

I  have a sense of  unease just  because,  as I  say,  of  the 

human e lement .  20 

PROFESSOR FIKENI :    Yes,  I  do  th ink that  that  pol i t i ca l  

economy of  inef f ic iency has the pol i t i ca l  d imension to i t .   

For  as long as you have that  cu l ture permeat ing publ ic  

serv ice,  so as long as you do have the sense of  impuni ty  

where noth ing happens,  even when such egregious th ings 
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do happen,  then people wi l l  be te r r i f ied.   People wi l l  s imply 

say,  i t  is  bet ter  to  do noth ing,  i t  is  bet te r  to  be compl iant ,  i t  

is  bet ter  to  be s ick on the day when th is  decis ion has to be 

made.  

 Precise ly because the accountabi l i ty  and overs ight  

system has fa i led  them.  Hence,  I  sa id,  even i f  you were to  

have a new law now,  i f  they know you are going to have 

people wi th impuni ty ,  noth ing happens to me,  and I  am 

protected or  I  am senior  pol i t ica l ly  and so fo r th,  laws on 

thei r  own do not  make that  much of  a d i f ferenc e.   They 10 

s imply enhance and assist .   I f  the pol i t i ca l  cu l tu re goes th is  

way and laws go that  way,  that  is  what  we f ind ourselves in .    

 In  most  instances,  you have the harassment  laws,  

you have the laws on unlawfu l  ins t ruct ion,  you have many,  

many,  many other  th ings.   But  the human factor ,  which was 

re inforced by the pol i t ica l  envi ronment ,  a l lowed for  

impuni ty ,  a l lowed for  immuni ty ,  and those people in  

powerfu l  posi t ions could k ick peop le out .   As PSC,  we have 

been deal ing wi th  people who have been on suspe ns ion for  

seven years,  f ive  years,  on specia l  leave seven years,  wi th  20 

fu l l  pay.    

 And we have a lso deal t  wi th  cases where people  

say,  the department  chucked me out  and they s imply  

changed lawyers ,  they brought  senior  counsel ,  hence,  

therefore,  at tent ion should a lso be brought  to  the state law 
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advisors and the  abuse and the  use of  lawyers ,  which  

becomes a law-fare rather  than an issue of  admin ist rat ive 

just ice.   I t  is  for  that  reason that  we said our  input  today is  

t ry ing,  by a l l  means,  to  br ing th is  b roade r context .  

 You may have an input  f rom Dr Schoeman,  you may 

have an input  f rom internat ional  experts,  they wi l l  come wi th 

th is  very n ice bout ique of  laws.   But  i f  th is  par t i cu lar  

pol i t i ca l  envi ronment  is  not  addressed,  i f  th is  par t i cu la r  

tox ic  cu l tu re wi th in departments  is  not  addressed,  then 

there is  a problem.  10 

CHAIRPERSON :    Thank you.  

ADV CHASKALSON SC :    Can I  p ick up on some other  

issues that  you touch on?  The one is  the  issue o f  act ing  

appointments and the instabi l i t y  that  i t  creates.   Can you 

address that?  And can you a lso consider  whether  there are  

remedies for  i t ,  whether  i t  would  be possib le to  put  t ime 

l imi ts  on act ing appointments  or  t ime l imi ts  on a 

requi rement  to  f i l l  a  post ,  par t icu lar ly  at  DG level?   I  th ink  

f i rs t ,  we need to hear  about  the  problem and the uncerta inty 

that  i t  creates.   20 

PROFESSOR FIKENI :    We do have widespread act ing 

ar rangements,  not  only at  your  DG,  HOD levels,  but  in  

d i f ferent  spaces.   L ike I  say,  i f  you have a person who has 

been suspended wi th fu l l  pay fo r  seven years,  you cannot  

f i l l  that  posi t ion.   You have to put  people who are act ing.   
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And those people who are act ing  were not  employed wi th 

speci f ic  sk i l l s  o f  that  a rea.   So you have a l ready 

downgraded that  par t i cu lar  ro le and you have kept  many 

people of f  ba lance.   So we do have th is  problem.   Some 

DGs have acted for  more than two years and i t  is  not  qui te  

c lear  what  the problem is .    

 Among other  th ings,  when we have asked for  a  

meet ing wi th the  State President  and we met  w i th the 

Speaker and ra ised the issue,  i t  is  p recise ly the  impact ,  the  

corrosive impact ,  the per formance impact  th is  has on the 10 

ent i re  department .   Because i f  your  head is  just  act ing,  i t  

means,  one,  they do not  have the fu l l  conf idence and 

author i ty ,  i t  means they could be b l ind because they do not  

know when the manna wi l l  fa l l  f rom heaven.   I t  means they 

are not  respected by those below because they know th is  

one is  great .  

 So that  in  i tse l f  has a very devastat ing impact  on  

the morale wi th in  the department ,  on the  per formance,  on  

the st rategic pro jec t ion to say we are p lanning for  the next  

f ive years,  the next  ten years,  and so for th.   When you,  who 20 

has to lead the support  o f  the execut ive author i ty  do not  

know whether  i t  is  next  month or  i t  is  three months,  then 

you cannot  have par t ic ipatory governance because you 

yoursel f  a re vu lnerable.   So that  is  a problem.    

ADV CHASKALSON SC :    Does the PSC do audi ts  of  how 
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many senior  management  posts  are occupied in  act ing 

capaci t ies?  And would there be one of  those audi ts  for  the 

cr iminal  just ice c luster?  

PROFESSOR FIKENI :    We can check.   I  do not  have 

of fhand such stat is t ics,  but  we do but  we a lso work w i th the  

Department  of  Publ ic  Serv ice and Administ rat ion to have 

that  in fo rmat ion compi led.   And i t  is  on the basis  of  that  

in format ion that  we had to wr i te  to  the President  to  say th is  

s i tuat ion is  untenable.   But  we can provide such in format ion 

as a supplementa l  in format ion.  10 

ADV CHASKALSON SC :    Apart  f rom pol i t ica l  wi l l ,  are there 

leg is la t ive reforms that  you could th ink of  that  could  resolve  

the problem?  Would i t  be feasib le to  provide a leg is la t i ve 

requi rement  that  at  cer ta in levels posts must  be f i l led wi th in 

s ix  months?  

PROFESSOR FIKENI :    Certa in ly .   I  do th ink that  you could 

have such leg is la t ion,  but  you must  have pol i t i ca l  and 

administ rat ive wi l l  to  see i t  through.   And the accountabi l i ty  

inst i tu t ions such as your Par l iament ,  your  const i tu t ional  

bodies,  should be act ive in  making sure that  th is  i s  done.   20 

And at  t imes,  i t  could even be inser ted as a per formance 

ind icator  for  the  Min ister 's  consent  or  MEC or  Premier  

concerned.  

ADV BALOYI SC :    Why can there not  be leg is la t ion or  a  

posi t ion that  says a suspension cannot  endure beyond a 
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cer ta in per iod?  You speak about  f ive -year,  seven -year  

suspensions.   Is  there a reason that  there is  no cu t -of f  or  

there cannot  be a cut -of f  to  say a suspension beyond s ix  

months or  a suspension beyond a year,  that  person must  

come back to work or  you must  separate.   There must  be a  

terminat ion of  employment .   Is  there a reason that  there  

cannot  be that  k ind of  posi t ion?  

PROFESSOR FIKENI :    As I  sa id,  Chai rperson and 

Commissioners,  th is  is  not  fo r  the lack of  pol i c ies.   We 

a l ready have such a pol icy that  you can only suspend a 10 

person for  60 days.   The extension  could be granted by the 

Chai r  o f  a  d isc ip l inary.   Those have s imply been ignored.   

And when we asked the  department  that  i ssued norms and 

standards which  had issued the regulat ion,  how many 

people are out  there?  They said i t  is  decent ra l i sed and i t  

took t ime.  

 When we had cases that  came to us,  a person says 

I  was on specia l  leave seven years ago,  I  am st i l l  get t ing  

paid,  we approached the department ,  we met  wi th the 

Min ister ,  Deputy  Min ister ,  we said th is  s i tuat ion is  20 

untenable.   How much are we los ing?  In  a very  st range 

way,  remember,  we are so out raged.   We thought  th is  

out rage would be shared.   And we met  and said  we are  

going to take the mat ter  d i rect ly  to  Cabinet  Min ister  and we 

agreed and so for th.    
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 Guess what?  And we said the p lan is  by th is  date,  

everybody who has been on suspension for  more  than a  

year or  two years  should report  back to work.   When we are  

prepar ing to do  that ,  we were h i t  by a le t te r  f rom the 

lawyers –  you are now overstepping your mandate.   But  we 

met  wi th the Min ister ,  we agreed,  th is  i s  a c r is is .   So when I  

ta lk  of  the pol i t ica l  economy of  inef f i c iency,  I  am ta lk ing  

about  such th ings which make no sense.   Because that  is  

ought  to  be basic common sense.  

 A l l  k inds of  laws,  we were to ld i f  you br ing these 10 

people,  th is  mat ter  was d iscussed in  the bargain ing.   We 

said no,  no.   These people w i l l  come back so that  we know 

who is  st i l l  a l ive,  who is  dead,  who has moved to Aust ra l ia ,  

Canada,  and we know whether  there was ever  any process 

of  charg ing them.   But  because we do not  have budget  to  

br ing senior  lawyers,  we sor t  o f  s tar ted saying we wi l l  just  

hope the mat ter  i s  resolved.  

ADV BALOYI SC :    The new,  I  th ink i t  is  sect ion 13.3,  that  

says you must  implement ,  would that  f ix  that  k ind of  

problem unless you go to Court  fo r  rev iew,  a d i rect ion of  the  20 

PSC must  be compl ied wi th.   Would  that  be a so lut ion?  

PROFESSOR FIKENI :    I t  wi l l  go a  long way,  but  what  i f  we 

receive no cent  and you go to Court ,  you need to  have a  

lawyer.   Because as I  sa id,  some pol ic ies are a Rol ls  Royce 

wi thout  an engine unt i l  you g ive some resources so that  you 
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meet  the other  person on the other  s ide.   I t  is  s t ipu lated in  

our  new Act ,  jus t  l ike we are  prepar ing fo r  i t ,  that  you 

cannot  have th is  pol i cy wi thout  a business case,  how much 

i t  wi l l  cost ,  what  wi l l  be a l located.  

 What  i f  no a l locat ion is  g iven?  We wi l l  s imply hope 

that  some solut ion wi l l  come to the problem.   That  is  where  

th is  inef f ic iency comes in ,  where  decis ions are made,  but  

means to make them funct ion are not  in  p lace.   Let  me g ive 

you another  example which may look l ike unre lated to th is .   

There were textbooks in  L impopo in  the Eastern Cape that  10 

were not  being del ivered to the schools.   They were in  the  

warehouse,  but  the  debate was who had won the tender.   

F i rs t  month,  second month,  th i rd month,  four th month,  f i f th 

month.    

 But  you know for  a fact ,  i f  you ask  a woman in a  

township or  a v i l lage,  we have th is  cr is is ,  can you organise 

so that  we get  the books?  In  one week,  that  person would  

so lve i t .   But  the state could not .  

ADV CHASKALSON SC :    Sorry,  the tender was fo r  

t ransport ing the books f rom the warehouse to the schools?  20 

PROFESSOR FIKENI :    Yes.   And when the media kept  on 

hounding,  some creat ive people took the  books and threw 

them to the r i ver  because they kept  on coming a f ter  the 

books had been removed.   So when I  say in  th is  s i tuat ion,  

we ought  to  be  ta lk ing about  a count ry that  just  needs basic 
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common sense and honesty.   That  is  why many th ings,  the  

pol ic ies are there ,  but  how you make them funct ion is  key.   

How we coord inate our  approach is  key.  

ADV BALOYI SC :    Your response seems to suggest ,  and i t  

is  worry ing,  that  even the power that  you have now in te rms 

of  that  sect ion,  insofar  as i t  can be l i t igated to d i rect ions,  in  

fact ,  we may f ind  i t  makes no d i f fe rence that  you now have 

th is  power,  sure ly there has to be  a way of  enforc ing your 

d i rect ion.   Otherwise,  d i rect ives,  otherwise,  they are 

meaningless.   I f  they are complete ly dependent  on  10 

wi l l ingness to par t ic ipate,  there has to be.    

 And i f  i t  is  a  funct ion of  l i t igat ing,  sure ly you must  

be able to  argue for  a budget  a l locat ion for  l i t igat ion .   There  

is  the State At to rney.   Other  departments do l i t igate and 

you should forcefu l ly ,  I  would th ink ,  forcefu l l y  in  ant ic ipat ion  

that  your  d i rect ives are going to be chal lenged,  in 

ant ic ipat ion of  that ,  that  you fo rcefu l l y  f ight  fo r  abi l i ty  to  

enforce and to seek compl iance wi th your d i rect ions.   

PROFESSOR FIKENI :    Certa in ly .  

ADV BALOYI SC :    Because,  maybe le t  me just  f in ish.  20 

PROFESSOR FIKENI :    Sor ry.  

ADV BALOYI SC :    The ear l ier  d iscussion w i th Mr  

Chaskalson about  the f i l l ing of  vacancies wi th in per iods,  

they are point less  i f  people are act ing in  those posi t ions,  so  

i f  you cont inue to  have people act ing in  a posi t ion for  f ive  
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years,  you cannot  f i l l  that  vacancy.   That  i s  what  you said.   

Because there is  a substant ive person who is  hold ing the 

posi t ion.   So,  we may come out  wi th  a posi t ion that  says 

vacancies must  be f i l led wi th in s ix  months.    

 But  i t  means noth ing i f  th is  p ract ice car r ies on.   So 

there has to be some inst rument  that  has force,  that  forces 

Min isters,  DGs,  of f ic ia ls  to  abide  to your d i rect ives that ,  

wi th  the d i rect ive  in  fact  that  you say is  a l ready in  p lace,  

suspension cannot  endure beyond s ix  months.   There  has to 

be a way of  enforc ing that .  10 

PROFESSOR FIKENI :    Thank you very much for  tha t .   You 

are correct .   But  le t  me g ive you another  d imension to th is .   

We lobby qui te  v igorously  and we have created a good 

re lat ionship now wi th the Min isters .   But  you f ind that  there  

is  an of f ic ia l  that  you meet  wi th in Treasury af ter  the 

Min ister  has agreed,  who met  your  team.  They have never  

read th is  Const i tu t ion.   One said,  hey,  in  th is  auster i ty  why 

cannot  you cut  your  Commissioners ,  there are too many.  

 Remember,  i t  is  14  Commissioners deal ing wi th  

now c lose to 1.9  mi l l ion.   They are in  every province.   A 20 

person who says due to auster i ty  change the Const i tu t ion 

and very of ten I  f ind somet imes in  a very st range way that  

the Min ister  wi l l  have agreed,  then the le t te r  comes,  i t  says 

something e lse.   Just  l ike I  sa id wi th these suspended 

persons.   Min iste r ,  Deputy Min ister ,  we are  a l l  in  
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agreement .   But  some of f ic ia l  wi l l  come and say not  me.    

 And I  have a  suspic ion and I  have asked th is  

quest ion.   Are we a t reasury - led or  s t rategy- led count ry?  

Because at  t imes you have these pr ior i t ies,  th ree pr ior i t ies.   

You go look at  the budget .   Somet imes i t  i s  no t  actual ly  

mir ror ing what  these.   I t  is  because people who are there 

who may not  have even taken t ime maybe to watch those 

saunas and so for th u l t imate ly w i l l  make a  decis ion  and 

there is  no explanat ion.  

 That  is  why for  const i tu t ional  bodies i t  i s  key that  10 

thei r  budget ing should be insulated and some cr i t ica l  ro les.   

And i f  you are to take i t  out ,  there ought  to  be some 

conversat ion,  there ought  to  be some guardra i l s ,  because 

you may have th is  power and i t  is  undercut  by  lack of  

resources.  

ADV BALOYI SC :    Thank you.  

ADV CHASKALSON SC :    I  mean,  get t ing back to the  

instabi l i t y  of  act ing appointments,  i t  is  a lso t ied to the 

inef f ic iencies of  the d isc ip l inary systems,  I  would imagine,  

because a la rge number,  some of  those act ing appointments  20 

are people who have le f t  the job ,  but  a la rge number of  

them are  people who are appointed to posi t ions vacated by  

incumbents who are fac ing d isc ip l inary proceedings.   Is 

there anyth ing that  the PSC has recommended in  re lat ion to  

d isc ip l inary processes wi th in the publ ic  ser v ice and 
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speeding those processes up?  

PROFESSOR FIKENI :    We cal led  a conference where we 

brought  in  your  CCMAs,  the Department  of  Publ ic  Serv ice 

and Administ rat ion,  Labour Cour t ,  labour unions and so 

for th to  deal  wi th  d isc ip l ine management .   We seem to 

agree on how we are going to approach th is  mat ter  so that  

we speed up and we have c la r i ty  on how we deal  wi th  these 

pro longed suspensions.   We a l l  agreed and the sadness is  

then we heard tha t  one department  is  doing th is ,  saying th is  

is  my power,  the  other  one is  doing that ,  and yet  we had 10 

come together .  

 Same wi th the f ramework for  professional izat ion.   

Fragmentat ion is  a st rategic goal  now for  some of  the ro le 

p layers.   I t  is  not  by defaul t .   The inst incts o f  some 

departments is  th is  is  my power rather  than what  i s  in  the 

nat ional  in terest .   And I  keep coming back to th is  issue 

precise ly because many laws have been proposed,  many 

in tervent ions were brought  in ,  and you do not  know how 

much i t  costs to  develop one leg is la t ion.   We have had to  

walk th rough n ine provinces,  consul ta t ions,  went  th rough a 20 

few years,  you spend mi l l ions only for  the pol icy once i t  

ar r ives to be ignored or  d iscarded.  

 And that  happens pol icy af te r  po l icy af ter  pol icy.   

That  is  why in  the morning I  sa id we have become a 

cemetery of  pol i c ies.   One other  co l league in  our  forum in 
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the Af r ican Forum of  Publ ic  Serv ice,  they said you know 

South Af r ica,  what  we love about  you guys,  you have a l l  

these compl icated processes,  you get  consul tan ts,  we 

develop pol ic ies,  somet imes we go to your websi tes and 

just  get  the  pol icy and change the  name because we do not  

fee l  that  much gui l ty  because you are not  going to use i t  

anyway.   [Laughter ]  

 So we confuse the journey wi th dest inat ion.   We 

measure act iv i t ies,  not  the outcome.  

ADV CHASKALSON SC :    The last  point  I  wanted to explore  10 

wi th you in  re lat ion to th is  execut ive administ rat ion  tension  

is  the issue of  t ransi t ion p lanning.   And i t  is  an issue that  

you touch on i t  a t  paragraphs 75 at  the foot  of  page 36.   

And in  some ways i t  presupposes a  funct ional  system where  

there wi l l  be some stabi l i t y  and then a turnover.   But  what  

have your observat ions been in  re lat ion to t ransi t ion  

p lanning wi th in the publ ic  sector  genera l l y  and the cr iminal  

just ice sector  more speci f i ca l l y?  

PROFESSOR FIKENI :    I t  is  a lmost  non -existent .   Even 

when Min isters f rom the same party one leaves,  there is  no  20 

process.   And th is ,  some of  th is  we get  f rom the very 

Min isters.   And then what  that  c reates is  that  even when 

people have come up wi th a good beaut i fu l  s t rategy,  

work ing together ,  they are  inc luding everybody,  

s takeholders,  they sor t  o f  shel f  th is  pol i cy for  the fear  that  
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you wi l l  be seen to be having nosta lg ia for  the person who 

le f t .   And that  makes the whole  system inef f ic ient .   You 

star t  again.   I t  i s  more l i ke a t readmi l l .   You are running 

very fast ,  you are sweat ing,  but  you are  st i l l  s tand ing next  

to  the same window.  

ADV CHASKALSON SC :    Again,  i s  there anyth ing that  can 

be done about  i t?  

PROFESSOR FIKENI :    I  th ink i t  can just  be regula ted and 

be a must .   The exi t  report ,  the handover,  and a lso even the  

overs ight  inst i tu t ions such as your AG,  PSC and so  fo r th  10 

should be saying i f  you submit  th is  annual  report  what 

happened to that  pol i cy that  you had star ted.   But  again,  the  

f ragmentat ion,  when i t  comes to some of  these th ings,  the 

main focus tend to be those pages of  annual  report  that  

speak to the AG.   And yet  you have f ind ings f rom PSC, you 

are f ind ing f rom the Publ ic  Protector ,  f rom the Human 

Rights Commission.    

 They feature nowhere,  even by the way of  a  

synopsis.   For  example,  the Publ ic  Protector  now has had 

th is  major  report  on NSFAS.   I t  is  possib le that  NSFAS 20 

could per fo rm in  i ts  annual  repor t  and the audi t  as they 

sample wi thout  much reference to that .   And we th ink that  

for  combined assurance,  a l l  major  reports,  they may not  be  

annual ,  o f  your  const i tu t ional  bodies per ta in ing a par t i cu lar  

inst i tu t ion should  be c i ted in  that  report ,  so that  you are 
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ab le to  see how th is  par t icu lar  ent i ty  has funct ioned.    

 But  a lso the accountabi l i ty  system has i t s  own 

weaknesses.   As the Publ ic  Serv ice Commission,  we 

pr imar i ly  report  to  the Port fo l io  on Publ ic  Serv ice and 

Administ rat ion.   Can you imagine,  we do research 

inspect ions,  pol i cy recommendat ions across the  board,  

forensic laboratory,  you go there.   Because they are not  

specia l is ing that  they say for  not ing,  instead of  going to the 

Port fo l io  Commit tee that  speaks to the mat ter  that  you are  

work ing on.    10 

 And a lso that  happens r ight  across,  we d id work on 

Tembisa Hospi ta l .   No inv i ta t ion  to that  par t icu lar ,  you 

know,  Port fo l i o  Commit tee because you had the word publ ic  

and publ ic  serv ice and serv ice in  another  department ,  that  

is  where you belong.   Wi th expanded power,  we have had 

d iscussions wi th  the par l iamentary leadership to  say i t  

cannot  be that  our  report ing on these var ious mat ters,  

which are specia l ised,  end up being noted here.   Because 

the Const i tu t ion says report  to  the Nat ional  Assembly.  

 And a lso in  the provinces,  you f ind one province 20 

does a l low our  Commissioner to  report  to  the ent i re  

leg is la ture.   In  others,  they  are not  even a l lowed to appear.   

They say just  submit  to  the Premier 's  of f i ce,  we wi l l  ta lk  on  

your behal f .   So these d iscrepancies are not  actual ly  

help ing in  the accountabi l i ty  ecosystem.  
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ADV CHASKALSON SC :    Maybe that  is  a usefu l  po int  to  

move f rom to your th i rd theme,  which is  real l y  par l iamentary  

overs ight  in  the accountabi l i ty  chain.   I t  is  an issue that  you 

address f rom page 43 of  the sta tement  and there are a  

number of  d i f ferent  points that  you make there.   Maybe i f  

you could star t  by what  you ref er  to  in  th is  sect ion  of  your  

statement  when you are ta lk ing about  the need for  a  c losed -

loop model  in  te rms of  par l iamentary overs ight .   What  i s  

miss ing at  present?  What  should be there?  

PROFESSOR FIKENI :    Wel l ,  I  do th ink that  the f i rs t  th ing is  10 

for  the understanding that  we are par t  o f  the accountabi l i ty  

network.   We are the extended arm of  Par l iament .   

However,  when an inc ident  l i ke  the f loods in  Durban come,  

Par l iament  is  going there,  understandably,  so they demand 

a report .   PSC goes there,  demand a  report .   Audi to r  

General  goes there,  demand a report .   Human Rights 

Commission demand.   And then the people who are  

supposed to be help ing people on the ground,  have to rush 

back to the i r  o f f i ces a l l  the t ime because the report  wr i t ing  

takes precedent  over  the assistance of  the people.    20 

 So to me that  c reates an overs ight  saturat ion and i t  

is  a  very expensive exerc ise.   These ent i t ies have 

specia l isat ion.   They have researchers who have 

specia l ised.   I f  they were  to work together ,  we recent ly  have 

a st rategy workshop where we asked one Chai r  o f  Chai rs to  
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ta lk  to  th is  par t icu la r  issue of  how to have th is  in tegrated 

approach to overs ight .   I f  they knew i t  was par t  o f  them or  

they were par t  o f  i t ,  i t  would be easy to fo l low up.   Right  

now these ent i t ies come,  report  for  not ing.   Then they come 

into the f ie ld ,  perhaps not  specia l i sed in  that  f ie ld ,  perhaps 

not  having the h isto ry of  o ther  research and you know that  

has taken p lace in  the f ie ld .    

 So i t  makes i t  to  be for  not ing.   I t  becomes more 

per fo rmat ive ra ther  than a very so l id  accountabi l i ty  

exerc ise.   So I  would th ink that  that  in tegrated approach, 10 

but  a lso a standard ised approach r ight  across,  would work a 

great  deal .  

ADV CHASKALSON SC :    Coming down to the cr iminal  

just ice sector ,  you make cer ta in speci f i c  observat ions about  

how par l iamentary overs ight  should work in  re lat ion to the  

cr iminal  just ice sector .   In  paragraphs 89A,  89B,  do you 

want  to  e laborate on what  you are saying there?  Maybe 

star t ing wi th 89.  

PROFESSOR FIKENI :    What  we are saying there  is  that  

there is  a gap in  accountabi l i t y .   And as such,  s ta r t ing wi th 20 

the fact  that  when you have cer ta in f ind ings,  the fo l low -up 

is  not  there.   I t  is  just  fo r  not ing.   Even where there has 

been d isc losures,  the in ternal  capaci ty  to  fo l low up to the 

log ica l  conclusion  is  not  there.   Perhaps I  should come back 

to a point  I  made before we broke for  tea.   The l i festy le  
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audi t  issue.   Once something is  f lagged fo r  l i festy le  audi t ,  

a t  a  forensic level ,  i t  w i l l  be your SIU which deals wi th.   You 

refer  the mat ter  to  them.  But  i t  does not  come cheap.   You 

have to pay.    

 Again,  i f  you are an inst i tu t ion wi th l i t t le  or  no  

resources,  o r  the CFO says we do not  have money,  i t  s tops 

there.   So i t  is  those loops and gaps that  we ought  to  c lose.   

S imi la r ly ,  when we ra ise an issue or  a f ind ing to be d i rected 

to the re levant  par l iamentary commit tee,  rather  than going 

to th is  common basket  where we say we are report ing to 10 

th is  Port fo l io  Commit tee,  which  has no specia l isat ion,  

somet imes no in terest .   Yes,  we do have meet ings w i th the 

Min isters,  and that  has improved a great  deal  o f  fo l low -ups.   

But  i t  is  a t  the level  o f  implementat ion,  any 

recommendat ions or  d i rect ions tha t  we issue,  that  we st i l l  

exper ience chal lenges in  th is  accountabi l i t y  f ragmentat ion.  

ADV CHASKALSON SC :    The next  d iscrete topic that  I  

would l i ke to  canvas wi th you is  the PSC engagement  in  

re lat ion to the in te l l igence serv ices.   I t  is  an issue you 

address f rom the foot  of  page 51 o f  your  statement .   Maybe 20 

i f  you could take the Commission through what  you sa y 

there,  and whether  you have any suggest ions as to  how the  

s i tuat ion could be improved.  

PROFESSOR FIKENI :    We engage wi th the i r  HR counci l ,  

which deals wi th  career  inc idents,  because thei r  leg is la t ion 
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says they must  consul t  wi th  us.   But  a lso they have ra ised 

issues which need at tent ion.   We have assisted in  the i r  

s t rategy workshops,  and we have received some of  the 

issues they said were pressing issues and Commiss ion has 

met  wi th the Min ister  in  the presidency to ra ise some of  

those issues.   Of  course,  s ome of  the issues are not  some 

of  the issues that  we do vent i la te in  the space,  but  we have 

re layed those.    

 But  there is  a lso a need fo r  in te rvent ion.   There is  a  

need for  s t rengthening of  systems of  accountab i l i ty  and 10 

some degree o f  t ransparency wi th in those who are  

moni to r ing the space.   Because we are a lso ra is ing the  

quest ion of  what  happened to the Sydney Mufamadis '  own 

invest igat ions and recommendat ions.   Again,  you have seen 

many Commissions,  you have seen many invest igat ions,  you 

have seen many po l ic ies at  t imes that  come out .   The main 

issue is  how do we make sure that  th is  t ime i t  is  not  the 

process,  but  i t  i s  the dest inat ion ,  i t  is  the outcome that  

mat te rs.    

 Because people are on the verge of  despai r ,  and 20 

th is  par t i cu lar  p la t form has captured publ ic  imaginat ion,  and 

hope is  beginning to whisper.   I t  is  only when we come up 

wi th in te rvent ions,  even in  the in te l l igence organ isat ions,  

the re levant  persons,  the Inspector  General ,  the Min ister  

concerned,  that  we professional ise that  space as wel l .  
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ADV CHASKALSON SC :    Wel l ,  i t  is  a  b i t  sor t  o f  a t  r ight  

angles  to where  we are going,  but  would you have any 

suggest ions to th is  Commission as to how i t  should f rame 

recommendat ions,  how i t  should f rame suggest ions in  the 

report  in  a way that  i s  most  l ike ly  to  get  them implemented 

f rom th is  sor t  o f  sad exper ience o f  a whole lo t  o f  p revious,  

not  just  Commissions,  but  overs ight  bodies making 

recommendat ions that  do not  happen?  

PROFESSOR FIKENI :    Wel l ,  to  me,  I  do th ink that  i t  should 

be put  forward that  many such Commissions have been in  10 

p lace.   Good work has been done,  but  fo l low -ups are not  

there.   Therefore ,  we ought  to  have a ser ious engagement  

on why would recommendat ions never get  through.   Fi rs t ,  

focussing on the people factor ,  leadership,  the pol i t ica l  wi l l ,  

the administ rat i ve  wi l l .   Second,  focussing  on the nature of  

recommendat ions and pol ic ies f i t  for  purpose,  

contextual ised to our  envi ronment .    

 And th i rd ly ,  resourc ing them, because we seem to  

have had good leaders at  t imes who want  to  do something ,  

good pol ic ies in  p lace,  good recommendat ions,  but  wi th  no  20 

resources.   I  do know that  some people who deal  wi th  the 

f inances,  they say,  how much is  the cost?  But  we never ask 

the quest ion what  the cost  of  not  doing i t  wi l l  be,  because i t  

could be running in to b i l l ions.   Maybe we should be looking  

at  the reforms that  SARS has undertaken,  af te r  the  Nugent  
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Commission and the near para lys is  of  that  inst i tu t ion.  

 They said,  should  you g ive us th is  to  modernise our  

systems,  to  put  the la test  IT systems,  the t ra cking systems,  

the ver i f i cat ion  systems,  i f  you g ive  us th is  b i l l i on,  we are  

going to br ing you maybe another  30 or  40 b i l l ion.   Maybe 

that  language worked in  a sense because they were  seeing 

what  i s  going to come.   But  now the chal lenge comes when 

i t  comes to secur i ty  establ ishment ,  where the cost  o f  do ing  

noth ing is  in  l ives  that  are lost .   The cost  of  do ing noth ing is  

the republ ic  that  i s  not  protected.    10 

 The cost  of  do ing  noth ing is  not  the stat is t i cs,  i t  is  

the exper ience that  each and every  fami ly  th at  goes through 

chal lenges that  otherwise could have been avoided.   Maybe 

i f  we begin to  have that  par t icu la r  conversat ion and begin to  

have a workshop that  speaks to one th ing and one th ing  

only,  why would pol ic ies,  why would recommendat ions never 

see the  l ight  of  the day?  Because i t  is  o f ten t reated as a  

footnote,  as a resul t  i t  behaves l i ke  a footnote.    

 I f  we were to just  shut  down everyth ing and say 

why a l l  these systems,  we may come c loser  to  seeing the 20 

heart  o f  the pol i t i ca l  economy of  inef f i c iency ,  where th ings 

are designed to be inef f ic ient ,  where cer ta in processes are 

done as a pure exerc ise,  no,  af ter  three years they wi l l  

forget ,  le t  us just  shove them away.   So to me,  whatever we 

come up wi th and whatever th is  Commission comes up wi th,  
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we have come today to te l l  you the level  o f  res istance to 

implementat ion that  you wi l l  see.  

 Some wi l l  even quote the Const i tu t ion as to why A  

and B cannot  be done.   A s imple mat ter  such as we ra ised,  

which count ry do  you go to Marabastat  and f ind a  person 

carry ing one metre of  SIM cards un -RICA’s?  And you know 

these days cr ime,  communicat ion,  whatever ,  cyber is  

commuted through these gadgets.   When you ra ise that ,  

they say you know,  you have to be  carefu l ,  we wi l l  look in to  

th is  and so for th.   I t  is  because that  feeds in to some 10 

ecosystem.   That  feeds in to th is  ecosystem of  doing wrong.   

I  am giv ing that  as one of  the examples.    

 So we should be very much aware,  as in  th is  

document ,  the weaving th read is  yes,  we wi l l  understand the 

problems,  but  the most  d i f f icu l t  par t  wi l l  be  in  the 

implementat ion.   You wi l l  be g iven a thousand reasons why 

th is  cannot  be done.   Yes,  we wi l l  do i t  next  year .   No,  

something happened and so fo r th ,  because the system is  

designed to operate in  s i los,  to  be f ragmented,  no t  to  be 

modernised and so fo r th,  so that  we meet  again  to  ta lk  20 

about  the same th ings.  

ADV CHASKALSON SC :    There are essent ia l l y  two topics 

that  I  s t i l l  want  to  canvas wi th you.   The one is  very  br ie f l y  

to  go through your responses to Dr  Schoeman.   The second 

is  to  deal  wi th  your more  genera l  proposals for  reforms.   I  
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th ink,  I  am not  go ing to f in ish e i ther  of  them by one o 'c lock  

and par t icu la r ly  the more genera l  proposals for  reforms,  I  

th ink I  would  be happy i f  people had had some lunch and a  

rest  and c leared thei r  minds before  they heard that .   Chai r ,  

can we take a break now?  

ADV KHUMALO SC :    Can I  ask one quest ion?  Prof ,  can I  

take you back to page 17,  PSC's implementat ion  record  

across cr iminal  just ice system departments?  I  wi l l  not  bore  

you wi th the stat is t i cs bec ause they are there,  but  my 

reading of  th is  chapter  is  that  the implementat ion  rate of  10 

your recommendat ions is  very low.   Has there been fo l low -

up f rom PSC when you deal  wi th  the cr iminal  just ice system 

players to  establ ish what  the reason is?   

 Because we are s i t t ing where you would have been 

s i t t ing fo r  many years,  and we wi l l  s tudy the evidence,  we 

wi l l  wr i te  a report  and implement ,  but  you said you are here  

to g ive us a warning that  there is  a res istance to 

implementat ion o f  recommendat ions.   So le t  us  take i t  a  

step fur ther .   In your  fo l low -ups,  what  has been the reason 

and how can we overcome that  problem,  bear ing  in  mind 20 

that  once the Commission has done i ts  work,  our  job is  

done,  we cannot  enforce our  recommendat ions?   

 What  i s  i t  that  you th ink maybe we need to put  in  

our  recommendat ions to ensure tha t  the implementat ion rate 

is  not  as low as what  we see in  th is  chapter  of  your  
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s tatement?  

PROFESSOR FIKENI :    The f i rs t  reason,  Commissioner,  has 

been I  am re lat ive ly new,  I  am act ing.   So stab i l i ty  of  

leadership.   Come to th ink of  i t ,  which one of  the  Pol ice 

Commissioners  have lasted going way back,  I  th ink,  to  

Selebi ,  go ing way,  way,  way back.   That  in  i tse l f  should 

concern us,  th is  revolv ing door,  as to  why.   Because 

leadership needs some stabi l i t y  so that  i t  can p lan proper ly .   

How many Min isters of  Pol ice have we had?  Again ,  to  use 

the language used in  the roadworks,  s top,  ry -go,  that  10 

ar rangement ,  i t  is  a  problem.    

 You may have the best  in tent ions,  but  i f  people  

come in one year ,  two years,  they are gone,  one year,  two 

years,  they are gone,  i t  is  a  problem.   The second one,  f rom 

the pre l iminary ind icat ions,  i t  is  qui te  c lear  that  you may 

have some elements of  people who have organised 

themselves in to d i f ferent  pockets,  ca l l  i t  fact ions.   I f  a  team 

bui ld ing to create one team, rather  than these 

f ragmentat ions w i th in the pol ice serv ice,  i t  would  be yet  

another  th ing.    20 

 But  a lso,  tak ing those recommendat ions that  were 

g iven by NACAC, that  Advisory Commit tee on Ant i -

Cor rupt ion,  where we th ink of  estab l ish ing a s tanding 

independent  ant i -corrupt ion body that  wi l l  a lso have wi th in  

i tse l f  capaci ty  to  deal  wi th  i ssues of  l i festy le  audi t ,  instead 
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o f  people saying i t  is  too expensive,  therefore we have to  

go to,  and i t  has a l l  those sk i l ls  wi th in i tse l f .   Again ,  

changing the whole range of  pol i c ies,  modernis ing,  

d ig i t i s ing and so  for th,  so that  the vet t ing,  the issues of  

l i festy le  audi t ,  the issues of  whist le -b lower pro tect ion,  

because you need the whole basket  of  safeguards.    

 And begin to  th ink of  p rofessio nal is ing the  serv ice  

again,  and modernis ing i t ,  because we might  be  solv ing 

problems of  today.   The wor ld i s  moving very fast ,  and the 

nature of  c r ime,  and the b iggest  problem is  that  o rganised 10 

syndicated cr iminals are swi f t ,  are  agi le .   Thei r  workshops 

come wi th resul ts ,  and they implement .   Those who want  to  

respond to them, they engage fo rever ,  they p lan tentat ive ly,  

they commit  tenta t ive ly.    

 And that  i s  to  me,  the problem,  is  to  say how 

ser ious,  how intense is  the nat ion  responding to the cr is is  

that  keeps showing i tse l f  up.   I t  might  be cr iminal  just ice  

today,  we saw in  the state -owned ent i t ies yesterday,  you 

wi l l  see i t  in  the water  maf ia ,  in  th is  and that .   Hence,  an  

approach should be h i t t ing the ecosystem,  and modernis ing 20 

i t  such that  the er rors of  human e lement  are l imi ted as wel l .   

Thank you.  

CHAIRPERSON :    Let  us adjourn and resume at  2 p.m.  

INQUIRY ADJOURNS  

INQUIRY RESUMES  
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CHAIRPERSON :    Yes,  Mr Chaskalson.    

ADV CHASKALSON SC :    Thank you,  Chai r.   Professor  

Fikeni ,  we are going to br ie f ly  deal  wi th  the topic of  

d isc losure ,  and maybe i f  I  could star t  by tak ing you to page 

49 of  the annexure bundle?  Do you have i t?    

PROFESSOR FIKENI :    Yes.    

ADV CHASKALSON SC :    And tha t  is  the recent  report  by 

the Publ ic  Serv ice Commission to the  Min ister  of  Pol ice on 

i ts  implementat ion of  the f inancia l  d isc losure f ramework for  10 

the SAPS.   The report  is  fa i r l y  lengthy,  but  there are a  

couple of  p laces where we get  a summary of  the f ind ings.   I  

th ink the f i rs t  is  at  the foot  of  page 57 of  that  bundle,  

paragraph 53.   And i f  you could just  expla in  to  the 

Commission what  that  is  addressing ?  No,  5.3,  not  53 ,  5.3.    

PROFESSOR FIKENI :    What  is  th is?   

ADV CHASKALSON SC :    Paragraph 5.3 of  the report ,  page 

57.    

PROFESSOR FIKENI :    Okay.   In  th is  paragraph,  which  

reads:  20 

“The PSC ver i f ied a l l  f inancia l  

d isc losures fo rms in  terms of  Regulat ion  

21 of  the PSR 2016 and found that  33  

SMS members,  because we main ly focus 

on SMS for  d isc losures in  the SAPS,  d id 
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not  d isc lose a l l  the i r  f inancia l  in terests.   

This i s  in  cont ravent ion of  Regulat ion 19 

of  the PSR 2016. ”  

And we then recommended that  the  Min ister,  the execut ive  

author i ty,  must  d i rect  the Nat ional  Commissioner to  engage 

these SMS members concerned to determine the reasons 

for  not  fu l l y  d isc los ing thei r  f inanc ia l  in te rests.   Af ter  such 

consul tat ion,  the  Nat ional  Commissioner must  consider  

tak ing  d isc ip l inary act ion  against  these SMS members in  

terms of  sect ion  16(a)  of  the Publ ic  Serv ice Act  and the 10 

DPSA explanatory manual ,  which is  a guide to what  should 

be done.   So in  essence,  we d id conduct  these d isc losures 

and d id the ver i f i cat ion process,  and we normal ly  wr i te  to  

the Min ister  and ind icate what  steps should be taken.    

ADV BALOYI SC :    Maybe,  Professor,  fo r  the record,  you 

should say i t  is  33 out  of  how many?   

PROFESSOR FIKENI :    Let  me just  conf i rm.    

ADV CHASKALSON SC :    Just  paragraph 5.1 on the same 

page.  

PROFESSOR FIKENI :    Yes.   There  are 737 SMS members.    20 

ADV KHUMALO SC :    And the issue is  that  a l l  o f  them did 

submit ,  but  33 d id  not  make a fu l l  d isc losure.  

PROFESSOR FIKENI :    Yes.    

ADV KHUMALO SC :    And then maybe just  SMS stands for  

Senior  Management  Serv ice.    
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PROFESSOR FIKENI :    Yes.   And what  makes these 

d isc losures and the d iscrepancies be detected by the PSCs 

is  because we do not  just  accept  what  people do or  say.   

We then go to your D eeds Off ice ,  to  SARS, we go to the 

d i f ferent  inst i tu t ions so that  we ver i fy.   And i t  i s  on the basis 

of  that  when we say what  the person has d isc losed and 

what  we are f ind ing ,  there is  no corre lat ion,  as even wi th 

the case of  General  Khan,  as we have ind icated.    

ADV CHASKALSON SC :    Now,  th is  process,  as I  

understand i t ,  is  s t i l l  essent ia l ly  manual .   So you get  sent  a  10 

form and then you manual ly  check that  form wi th the D eeds 

Off ice.    

PROFESSOR FIKENI :    Indeed.   In  fact ,  SMSs across the 

publ ic  serv ice are  in  the region c lose to 10  000 and we only 

have about  three or  four  persons who are  doing a l l  that  

work.   I f  we had resources,  we would then modernise i t .   

And a lso not  on ly that ,  as I  ind icated,  we have to pay 

money to get  some of  the  documents.   Something that  I  am 

st i l l  bat t l ing wi th because when I  was to ld you have to pay 

in  order  to  expose some of  these th ings.  20 

 So some of  the laws that  we have inher i ted or  that  

we embrace do not  make any sense.   We would now be 

saving so much money fo r  government  i f  we took that  R400 

000 or  R300 000 to use in  developing our  sof tware,  our  

t racking systems,  our  ver i f i cat ion systems,  but  you end up 



    18 SEPTEMBER 2026 – DAY 176 
 

Page 98  o f  116  

 

 

having to pay that  money.    

 So when we met  wi th the Deeds Off ice ,  what  was 

even more sta r t l ing,  they said you guys say we take your  

money,  we do not  even taste one cent  of  i t ,  we have to  

actual ly  pay i t  back to Treasury.   So Treasury wi l l  assign  

you money and then i t  is  brought  back to i t .   And you ask 

yoursel f  why?   

 But  just  to  take you off  tangent ,  these th ings which  

do not  make sense,  I  was asking the other  day why in  these 

feeding schemes you have bread when you have economies 10 

of  scale where you spend R40 fo r  bread,  R35.   And I  was 

pol i te ly  to ld ,  here  in  the publ ic  serv ice,  you do not  go  to a 

bakery.   You do not  go to a shop where bread is  R18.   You 

must  look at  the database for  a person to go do shopping 

for  you.   So they mark up the pr ice .  

 When I  ta lk  of  the pol i t ica l  economy of  ineff i c iency,  

I  come back to  that .   I t  i s  those th ings which do not  make 

any sense,  espec ia l ly  for  a government  that  is  reported to 

be bor rowing R2 000 000 000 per  day and spending a lmost  

hal f  o f  that  money to pay the debt .   To have such th ings 20 

which are i l log ica l ,  which make no sense.  

 So you are paying a person to go  to Shopr i te  and 

buy bread and then add R10 more for  shopping fo r  you.   So 

those are some of  the th ings tha t  do not  make sense.   I  

know I  have gone off  tangent  f rom the d isc losure par t ,  but  I  
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am st i l l  coming back to the issue where I  say cer ta in th ings 

do not  make sense.  

ADV CHASKALSON SC :    Then on page 60,  paragraph 11,  

there is  a summary of  the tota l  f ind ings.   11.1 ref lects these 

33 members who d id not  proper ly  d isc lose.   11.2 re lates to  

a d i f fe rent  issue,  conf l i c ts  of  in terest .   Can you just  exp la in  

that?   

PROFESSOR FIKENI :    The conf l ic t  o f  in terest  comes in  

because they are involved or  they may be involved in  

companies that  may have a re lat ionship wi th the work that  10 

they are doing.   Hence then we say the issue of  p robi ty  and 

invest igat ion beyond what  is  being d isc losed becomes very 

much important .    

 Ear l ier  in  the day I  expla ined that  i f  you have a  

person who is  in  Cr ime Inte l l igence and that  person runs a 

body shop and the count ry has one of  the h ighest  car  thef t ,  

car jacking and so  for th ,  any person who is  receiv ing those 

d isc losures ought  to  make a fo l low -up in  the r i sk register  of  

that  o rganisat ion.   I t  ought  to  be standing r ight  on top of  the  

r isk prof i le .   I t  should not  just  be one off ic ia l  in  a corner  just  20 

receiv ing the d isc losures.    

ADV CHASKALSON SC :    Then i f  we go to page 73,  you 

have a l i s t  o f  the  d isc losed –  we wi l l  not  d isp lay i t  because 

i t  is  got  everybody 's names and d isc losed income ,  but  there 

is  a l i s t  o f  people who are earn ing th rough remunerat ive 
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work which has been d isc losed .   What  i s  in te rest ing to me 

about  th is  l i s t  is  that  there are 62 people on the l is t  and 

nobody other  than General  Khan whose fo rms have been 

vent i la ted publ ic ly  o r  everybody e lse earns under a  R1 000 

000 a year f rom external  remunerat ive work.   He earns R3 

000 000 a year,  so he is  c lear ly  an out l ier  in  th is  regard.  

PROFESSOR FIKENI :    He is  cer ta in ly  an out l ie r  which 

should draw at ten t ion .   Even those who are actual ly  earn ing 

less than a R1 000 000,  we ought  to  be asking ourse lves in  

which space are  they o perat ing.   There ought  to  be a  10 

prof i l ing of  people who are doing work outs ide the work they 

are doing.   A lso to analyse how much t ime are they 

spending.   Does th is  not  pose conf l ic t  o f  in terest?  And that  

in  i tse l f  i s  what  we do not  genera l l y  see.    

 I  have not  yet  come to even areas which now are  

not  even par t  o f  d isc losures where systems are made to be  

so ineff ic ient  that ,  as you remember,  one munic ipal i ty,  they 

wanted –  I  do not  know,  I  cannot  remember now tha t  i t  was 

c lose to R47 000 000 for  over t ime.   There are people who 

s imply d isappear  dur ing the day.   They star t  a t  over t ime 20 

per iod so that  they c la im overt ime.  

 I t  is  a  s l ippery s lope which does not  look l ike a  

d isc losure because i t  is  f rom wi th in .   So an analys is of  how 

these th ings happen ,  we had a d iscussion wi th  Min ister  

Hlabisa where we said PSC is concerned about  these th ings 
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as i t  i s  in  other  departments.   Others make t ravel  so  

f requent .   In  one instance one person said,  I  want  to  t ravel  

so  much th is  year  because my son is  get t ing  marr ied in  

December,  I  need those a l lowances.  

 So to the ord inary person,  whether  i t  is  a  

syndicated cr iminal  gang ,  o r  i t  is  o ther  work outs ide what  

you are work ing fo r,  or  i t  i s  some of  these th ings that  just  

s l ide in to your purse and i t  i s  a  cost  to  company.   By the  

way,  I  have said th is  in  d i f fe rent  s t rategies and fo rums.   Do 

you know that  South Af r ica at  t imes has more delegat ion  10 

than China and US combined in  in ternat ional  conferences?  

And a l l  those expenses are par t  o f  th is  pol i t ica l  economy of  

ineff i c iency.  

 No gu idel ines.   When people leave,  they do not  

know what  the  br ie f  is .   They do not  even arr ive that  s ide,  

meet  the ambassador to  say th is  i s  the count ry 's  posi t ion ,  

because the issue was not  get t ing there.   The issue was 

t ravel ,  the issue was a l lowances,  the issue was everyth ing 

e lse.    

ADV CHASKALSON SC :    Those are the speci f i c  points I  20 

wanted to make in  re lat ion to the report  on SAP S 

disc losure.   Is  there anyth ing e lse you would add to the  

report  on SAPS disc losure?   

PROFESSOR FIKENI :    Not  much.   Even the one on Doctor  

Schoeman,  I  would s imply say we have worked wi th h im 
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very wel l .   Our  team have been in ter fac ing and we general l y  

agree wi th h is  observat ions.   Suff ice to  say,  today we said 

le t  us br ing the context  of  the pol i t ica l  cu l ture wi th in which  

these d isc losures are going to be p laced  …[intervenes] .  

ADV KHUMALO SC :    I  wanted to ask,  Prof ,  on page 69.    

PROFESSOR FIKENI :    On the  annexure ,  o r  on the 

…[intervenes] .  

ADV KHUMALO SC :    Yes,  the same report .   We were in  73,  

so le t  us go back to 69.   The same issue Advocate  

Chaskalson was deal ing wi th.   And here PSC recommends 10 

l i festy le  audi ts  fo r  two SMS members.   Now,  is  th is  the f i rs t  

t ime,  I  do not  know i f  I  should ment ion the names,  i t  is  

General  S ib iya and General  Khan.  

 And General  S ib iya,  just  to  be  c lear,  is  the Deputy  

Nat ional  Commissioner of  Cr ime Detect ion  and General  

Khan is  General  Khan.   Was th is  the f i rs t  t ime that  PSC has 

made such a recommendat ion in  re lat ion to SAPS senior  

management?   

PROFESSOR FIKENI :    To the best  of  my knowledge,  yes.   

Even though we do these ver i f icat ions and we do 20 

recommend –  in  fact ,  we do f lag th is  was the escalat ion to a  

level  where we sa id,  now let  us take i t  to  the next  level .    

ADV KHUMALO SC :    Because my understanding is  that  

these facts that  are set  out  here are the reason fo r  these 

recommendat ions.   This would not  be facts that  a rose in  
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2025.   I  am assuming they would have been there even in  

2023 wi th the annual  d isc losures.   Why is  th is  only being  

p icked up now?  And the reason I  am asking th is  is  we do 

not  want  an impression to be created that  PSC is  react ing 

to the work of  the Commission and ,  you know,  is  now 

making these recommendat ions because of  the evidence 

that  came out  of  the Commission.   I  want  to  know tha t  in  the 

ord inary course,  PSC does i ts  work and these are the th ings 

that  i t  p icks up.  

PROFESSOR FIKENI :    I  can assure you that  we do th is  10 

work a l l  the t ime.   And i f  there is  any speci f i c  

supplementary report ,  we would actual ly  provide i t  to  show 

that .   There are other  HR issues that  came before  us  on 

senior  management ,  in  the SAPS,  where we have made our  

own f ind ings before the Commission came.    

ADV KHUMALO SC :    Thank you.    

PROFESSOR FIKENI :    Thank you.  

ADV CHASKALSON SC :    You have responded to,  I  mean ,  

you have br ie f l y  addressed the evidence of  Doctor  

Schoeman.   I  th ink  maybe at  th is  point  i t  p robably  makes 20 

sense to go to the reforms that  you suggest  because there 

is  qui te  a lengthy l is t  and I  th ink i t  would be usefu l  to  hear  

your  mot ivat ion fo r  each one.   That  l is t  s tar ts  on page 61 of  

the statement  bundle under the heading proposed reforms 

for  considerat ion by the Judic ia l  Commission.  
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PROFESSOR FIKENI :    Wel l ,  I  do  th ink that ,  le t  me star t  

wi th  what  I  ended wi th when we were going for  lunch.   

Before we even th ink of  any recommendat ion,  we should 

th ink deep and hard on why the previous recommendat ions 

seem to st ruggle to  f ind expression.   I f  we were to 

concent rate the minds of  the nat ion,  the minds of  our  publ ic  

administ rat ion on the s imple quest ion,  why have we become 

obsessed wi th react ing af te r  effect?    

 Because most  of  the th ings that  come before any 

Commission wi l l  have been vent i la ted,  media w i l l  have 10 

exposed i t ,  somet imes they wi l l  have even landed in  

Par l iament ,  in  Cabinet .   Our const i tu t ional  bodies wi l l  have 

ra ised some of  these issues.   What  is  i t  that  i s  so  broken 

that  these do not  get  implemented?  And what  is  the  

inst i tu t ional  cu l tu re,  what  is  the leadership or ientat ion that  

makes some of  these th ings d i f f icu l t  to  do?  Because some 

of  them are basic common sense and they need honest  

ref lect ion.   I f  we were to just  t ra in our  minds on that  

quest ion,  then we wi l l  not  f ind ourselves wai t ing  for  another  

cr is is  react ing wi th another  Commission.  20 

 The second par t ,  how do we make sure that  an  

out f i t  which has such probing,  invest igat ive,  forensic  

d imension l ike th is  one is  inbui l t  in  d i f ferent  key areas,  

whether  i t  is  that  ant i -corrupt ion agency or  whether  i t  is  in  

d i f ferent  locat ions,  so that  i t  is  inbui l t ,  i t  reacts,  i t  deals 
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wi th  the issues,  and you have th is  mul t i -agency approach.    

 The th i rd i ssue is  the one of  d ig i ta l  t ransformat ion  

and modernisa t ion,  which  is  par t  o f  your  

professional isat ion.   I  have been a l lud ing to that  one again  

and again,  so I  w i l l  not  go back to  i t .   And that  in  i t se l f ,  in  

the era of  AI ,  cou ld a lso be laced wi th that  AI  capaci ty.   Of  

course,  i t  would  star t  wi th  AI  l i teracy.   Because I  keep 

saying,  most  of  us s i t  in  companies,  expensive  laptop,  you 

have these mul t i -mi l l ion cont racts  wi th Microsof t ,  on ly to  

use i t  for  Microsof t  Word,  PowerPoint ,  and emai l .  10 

 When in  fac t ,  when you look at  that  inst rument  at  a  

basic computer  l i teracy level ,  you could be doing so much,  

i t  could improve your product iv i ty  and so fo r th.   So that  

issue of  l i te racy,  because i t  does not  real l y  –  i t  w i l l  not  work  

i f  you say to  th is  department  le t  us go d ig i ta l  

t ransformat ion.   Only to  f ind that  the o ld guard are the ones 

who st i l l  have to ask a PA,  where is  the power to  open th is  

computer?  Where is  the power to  open the camera?  And 

you hope that  those people wi l l  lead d ig i ta l  revolut ion.  

 I  th ink i t  should  star t  there  and cer ta in th ings 20 

should be compulsory wi th the Nat ional  School  of  

Government ,  so that  we begin to  understand th is ,  whi ls t  our  

human resource development  st rategies star t  w i th  our  

preschools and pr imary schools,  so  that  the future cohort  o f  

publ ic  servants wi l l  be at  ease.  
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ADV CHASKALSON SC :    Can I  just  p ick up on something  

there?  One of  the th ings that  has both surpr ised me and 

f rust rated me is  that  when we look at  pol i ce dockets ,  a lmost  

wi thout  except ion ,  a l l  o f  the statements a re handwr i t ten ,  

and that  ref lects  one of  two th ings.   E i ther  a fa i lure to 

resource SAPS members proper ly,  so that  people do not  

have access to  computers ins ide stat ions to type up 

statements,  or  a  fa i lure to  t ra in  people,  because i t  is  

possib le that  the  computers are there,  but  people  do not  

know how to use them, even basic Word processing.   Do 10 

you have any sense of  which of  the two i t  i s ,  and whether  

there is  scope fo r  sor t ing that  out?   

PROFESSOR FIKENI :    Wel l ,  I  do th ink that  that  

convent ional  not ion,  that  some of  the pol ice who are being 

recru i ted,  you get  people who are not  doing wel l  and 

therefore you just  recru i t  maybe one par t  o f  i t ,  when in  fact  

you ought  to  be looking now.  

 You have enough pool  of  unemployed people.   You 

could therefore be even saying a degree or  something.   

People who have had exposure to  computers.   So you may 20 

have that  i ssue of  computer  l i teracy.   You may a lso have the  

issue of  resources.    

 I f  we inspect  some of  the pol ice stat ions and f ind  

that  you go to a  pol ice stat ion and there are no l ights ,  

people are opera t ing somet imes using the phone to l ight  
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cer ta in corners.   To th ink of  the computers and a l l  th is  other  

d ig i ta l  s tuff  is  a long shot .   So there is  an overhaul ing that  

is  needed.  

 To g ive you a pract ica l  example,  at  one stage I  

went  to  Pretor ia  West  where the car  had been impounded.   

Af ter  being ret r ieved ,  i t  was sto len.   And we were to ld,  we 

cannot  help  you i f  you do not  know the hour when the car  

was brought  in  here because we have to look at  th is  Croxley 

book,  80 page physica l  manual .   Everywhere ,  and that  you 

see in  hospi ta ls  as wel l .    10 

 Then you say,  why do f i les get  lost?  And then you 

end up wi th medical  legal  c la ims.   You see th is  in  the  

courts,  in  the pol ice.   Why do f i les get  lost?  I t  could  be lack  

of  imaginat ion or  i t  could be resistance to modernisat ion.    

ADV CHASKALSON SC :    Sor ry,  that  was just  an aside 

t r iggered by me.   I f  you want  to  cont inue at  th is  point?   

PROFESSOR FIKENI :    Yes,  I  do  th ink that  the issue of  

in tegrat ion,  because we spoke to f ragmentat io n and I  have 

been repeat ing i t  and coming back to i t .   And the issue of  a 

seamless l ink or  chain in  terms of  the overs ight  inst i tu t ions ,  20 

I  spoke to that  as  wel l ,  so I  wi l l  not  come back.  

 The issue of  having pol icy on these pro longed 

suspensions or  the pro longed act ing appointments,  and 

have a l imi t .   S ince you are going to submit  th is  report  to 

the President ,  I  do th ink that  i t  should be impressed on the  
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President  that  each department ,  there could  be a  

commitment  and i t  should be a per formance agreement  th at  

you wi l l  so lve th is  problem by th is  t ime in  terms of  the 

appointments where you have vacancies.    

 Because there is  no reason why at  t imes,  unless 

there were except ional  c i rcumstances,  which would  a lso be 

t ransparent  and be known,  that  you  would have cer ta in  

people act ing fo r  three years,  four  years and so on.   So that  

in  i tse l f  is  one of  the th ings,  of  course,  they hand over  when 

one Min ister  moves out  and the other  one is  coming in  or  a 10 

Commissioner.    

 Let  i t  be that  there must  be a handover,  even i f  i t  

was not  on happy terms,  but  cont ractual ly,  where you have 

e i ther  a Commissioner and the  Min ister  o r  a DG and the  

Min ister  to  say th is  i s  what  we were doing and we are now 

going to hand over  and these are  the commitments which 

have been made,  th is  i s  the annual  per formance p lan,  th is  

is  what  the audi tors had ra ised and a l l  those th ings,  these 

are the d isc losures and the le t ters that  PSC had sent ,  which  

were to respond to th is  is  the package.    20 

 I f  we could codi fy  that  in to a par t icu lar  law,  whi ls t  

a t  the same t ime making i t  t ransparent  as a per formance 

agreement  wi th  the respect ive  Min isters.   Again  

…[intervenes] .  

ADV CHASKALSON SC :    Sorry,  i f  I  can come in  here?  
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PROFESSOR FIKENI :    Yes.  

ADV CHASKALSON SC :    I  am not  suggest ing that  that  i s  

not  something that  should happen across the board,  but  i t  

does seem to me that  in  an envi ronment  l ike SAPS in 

par t icu lar,  which operates on more  of  a  command st ructure  

than the ord inary publ ic  serv ice department ,  to  have 

instabi l i t y  of  leadership in  that  envi ronment  is  incredib ly  

damaging and that  across,  cer ta in ly  SAPS,  the Inte l l igence 

Serv ices,  we do not  deal  wi th  Defence,  but  there ought  to  

be an added urgency to secure stabi l i ty  at  the top o f  those 10 

st ructures so that  you have cont inu i ty  of  leadership,  

s tabi l i ty  of  leadership and the abi l i ty  to  run organisat ions 

l ike that  which do operate more on a command basis than 

others,  f rom a posi t ion  of  s tabi l i t y,  not  f rom a posi t ion of  

precar ious,  I  am here for  s ix  months and the next  act ing  

appointment  wi l l  rep lace me.    

PROFESSOR FIKENI :    I  fu l ly  agree wi th you.   In  fact ,  I  

would dare suggest  that  we ought  to  have the nat ional  

in terest  document  understood by the nat ion.   Those four  o r  

f ive th ings.   And those factors which could r i sk th is  nat ional  20 

in terest  could be ranked h igher than others,  hence then the 

sequencing,  the pr ior i t i sat ion,  i s  to  say i f  you neglect  th is ,  

so  that  you do not  have the same approach of  approaching 

smal l  business wi th approaching the army in  the borders or  

approaching,  le t  us  say,  many other  departmen ts where the 
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r isk i s  very h igh ,  but  I  can a lso ask another  quest ion .  

 When we see what  we are seeing and we hear what  

has been revealed and th is  darkness made v is ib le ,  where  

was our  in te l l igence to say there is  a threat?  Are we only  

looking at  a  th reat  that  comes f rom outs ide?  Or  are we 

looking  at  a  th reat  that  th reatens the  nat ional  in terest?  So 

that  in  i tse l f  I  th ink to  me,  as you rank order,  i f  you know 

what  your  nat ional  in te rest  is ,  for  example,  a count ry l ike  

Egypt ,  water  and water  supply f rom the Ni le  River  wi l l  come 

as number one nat ional  secur i ty  i ssue.   So anyth ing that  10 

would d is rupt  that  water  wi l l  rank h igh.   I t  is  a lmost  an 

emergency response to i t .  

 You cannot  say we wi l l  deal  wi th  i t  in  the same way 

as we deal  wi th  sports because the very surv iva l  o f  the 

nat ion depends on that .   So to me,  I  th ink i f  we have that  

approach and therefore we assign  ser iousness in  terms of  

in tervent ion accord ingly and la ter  on we could even assign  

senior i t y  and capabi l i ty  and resources in to those areas 

which could impact  massive ly on the nat ional  secur i t y.    

ADV CHASKALSON SC :    Sorry,  again,  I  have taken you out  20 

of  your  sequence ,  but  p lease go back to …[intervenes] .  

PROFESSOR FIKENI :    Wel l ,  what  I  would say is  perhaps 

because we have just  compressed a compendium of  issues 

here,  we can c lus ter  them.   I  can propose that  we wi l l  neat ly  

wr i te  the recommendat ions and submit  as a supplementary  
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because r ight  now we were so anxious to put  everyth ing  

together.    

 They are a l l  important  but  some of  them can be 

c lustered and they can be more ta rgeted.   So wi th that  we 

could,  because we do want  to  assist  th is  process as much 

as possib le.   I f  there is  any residual  in fo rmat ion that  you 

need,  we wi l l  be ready and happy to furn ish that  par t icu la r  

in format ion.   Thank you.    

ADV BALOYI SC :    Can I  just  ask?  In  th is  l i s t  a t  paragraph 

135,  I  just  want  to  understand where that  comes f rom.   You 10 

say:  

“Develop a graduated legal  model  fo r  

PSC recommendat ions rather  than them 

being whol ly  advisory or  universal ly  

b inding. ”  

Where does th is  come f rom?   

PROFESSOR FIKENI :    Yes.   We do have in  the Const i tu t ion  

two forms of  in tervent ions.   One is  recommendat ions.   Then 

the other  one is  d i rect ions.   Di rec t ions are more b inding.   

So the issue of  saying very of ten  we engage departments 20 

and we say we have come here just  to  assist  you on an 

advisory basis ,  we are not  making f ind ings.   We see that  

there are systemic problems.  

 We are making these recommendat ions and so  

for th ,  but  where i t  becomes ext reme or  ser ious,  we make 
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d i rect ions.   There  i t  is  more b inding in  a sense.   The case 

law and the new Act  a re actual ly  aff i rming that .   Because 

ours,  unl ike many const i tu t ional  bodies or  departments or  

agencies,  s ince we are genera l l y  assigned wi th ensur ing 

effect ive and eff ic ient  publ ic  serv ice,  where we have to  

advise,  where we have to recommend t ra in ing,  where we 

have to  work  wi th  a team to develop a st rategy,  we do just  

that .  

 So we do not  wa i t  unt i l  you have problems.   That  

ant ic ipatory governance is  what  we want  in  s t rategic 10 

foresight  to  permeate across ,  to  say,  do not  see us only 

when we are invest igat ing or  when we are ask ing fo r  

d isc losures.   I f  you have systemic  problems,  we do have a  

re lat ionship wi th the Nat ional  School  of  Government ,  we do 

have a re lat ionship wi th the Audi tor  General ,  Publ ic  

Protector.   We have s igned a l l  those.  

 Let  us in tervene when there are chal lenges.   We do 

mediate as wel l ,  to  say,  we see here there are chal lenges 

and we cal l  in  d i f ferent  experts and a mul t id isc ip l inary team 

to assist  departments.   In  fact ,  that  developmenta l  approach 20 

seemed to have worked wel l  because people do not  see us 

as  those people who,  when they are wounded and down,  we 

come to f in ish them.   

 We see,  we work wi th them, we understand thei r  

p l ight ,  and even more important ,  i f  they say our  chal lenge is  
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caused by Depar tment  A,  l ike we went  to  Home Affa i rs  to  

say,  why are people queuing outs ide?  They said the IT is  

down or  the in ternet .   Then we are able to  ca l l  in  the,  you 

know,  CETA to say,  can we have a st rategy?  Can you 

in tervene?  Can we a lso l ink up wi th government  

communicat ion serv ices and communi ty radio so that  people  

wi l l  not  have to t ravel  to  town only  to  be to ld the system is  

down?  Because some of  them have to borrow money.  

 So we have that  approach which is  more  

developmenta l  in  or ientat ion,  and I  th ink i t  has y ie lded a lo t  10 

of  resul ts .   But  the long and short ,  we do have those 

categor ies.   Thank you.  

ADV CHASKALSON SC :    Prof ,  I  am not  sure i f  you want  to  

address any of  the other  speci f i c  recommendat ions that  you 

make f rom,  you know,  f rom page  61 onwards.   Some of  them 

we have a l ready t raversed,  but  i f  there is  anyth ing you 

would l ike to  ampl i fy,  p lease do.    

PROFESSOR FIKENI :    To me,  I  do th ink that  the  approach 

of  whatever  we are doing in  the  form of  recommendat ions,  i f  

i t  had c lar i t y  on what  the problem is  and what  the proposed 20 

solut ion is .   So the f i rs t  one,  c lar i ty.   The second one,  

urgency because most  of  these th ings are on urgent  basis.   

The th i rd one,  agency.   Who is  going to do what ,  when?  

And the four th one,  co l lect ive act ion,  becau se at  t imes you 

may need col lect ive response.    
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 And i f  I  were to  put  a t r i logy of  that ,  you have 

people where leadership,  where in tegr i ty,  va lues,  pr inc ip les,  

inst i tu t ional  cu l ture is .   Then you have systems and 

pol ic ies.   What  should be in  p lace that  was not  there ?  Then 

the th i rd one is  the resources.    

 I f  that  approach speaks to those four,  then I  am 

sure we wi l l  beg in to  have recommendat ions i f  they are 

a l igned or  they are at tuned to those  that  wi l l  have an effect .   

But  I  come back to say th is  count ry  needs a nat ional  

conversat ion on why pol ic ies,  promises have not  been 10 

implemented  and why have we come to be a society of  

ideas,  of  po l i c ies ,  o f  consul ta t ions,  of  commissions,  where 

people hope only to  be d isappointed.    

 That  to  me is  a mat ter  that  I  th ink is  of  fundamenta l  

importance,  even as you workshop,  you re lease your  report ,  

because th is  cannot  be for  those who have to implement  a  

PR exerc ise,  where i t  is  a  gui l t  c leansing exerc ise.   I  fee l  

bet te r  now that  we have done something when we have 

done noth ing.   What  we are doing now is  to  expose the 

darkness that  has been there ,  but  society expects more.    20 

CHAIRPERSON :    Professor,  thank you very much.   Most  

appreciated.   We wi l l  be wai t ing for  that  document  on the  

recommendat ions.    

PROFESSOR FIKENI :    Thank you very much,  Chai rperson.   

Thank you very much,  Commissioners and Evidence Leader  
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for  the opportuni ty.   We have been wai t ing for  a long t ime to  

f ind a p lat form because we have wr i t ten reports af ter  

reports.    

CHAIRPERSON :    Thank you.  

PROFESSOR FIKENI :    Thank you.    

CHAIRPERSON :    Adjourn unt i l  09:30?   

ADV CHASKALSON SC :    09:30 Monday.    

CHAIRPERSON :    Let  us adjourn and resume at  09:30 on 

Monday.   Let  us adjourn.  

HEARING POSTPONED TO 21 SEPTEMBER 2026  10 
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