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PROCEEDINGS HELD ON 23 SEPTEMBER 2026   

CHAIRPERSON :    Good morning,  Mr Chaskalson.   Good 

morning,  Mr Masuku.   I  could see that  you wanted to  

exchange p leasant r ies.   We wi l l  do that  la ter.    

ADV MASUKU :    I  apologise.    

CHAIRPERSON :    No,  no,  no problem.   Yes,  Mr Chaskalson.    

ADV CHASKALSON SC :    Morn ing,  Chai r.   Morning,  

Commissioners.   Chai r,  Mr Masuku has come up f rom Cape 

Town to the venue and would l i ke a few minutes just  to  

consul t  wi th  h is  c l ient  in  advance of  th is  appl icat ion.   We 10 

cer ta in ly  have no object ion to that .   I  wonder i f  we could 

stand down unt i l  10 o 'c lock and then i f  the postponement  

appl icat ion is  going to proceed then.  

CHAIRPERSON :    You conf i rm the ar rangement?   

ADV MASUKU :    Yes,  I  do conf i rm.    

CHAIRPERSON :    Thank you.   Let  us adjourn and resume at  

10 o 'c lock then.  

HEARING ADJOURNS 

HEARING RESUMES 

CHAIRPERSON :    Mr Masuku?  20 

ADV MASUKU :    Thank you,  Chai r  and Commissioners,  and 

good morning to  the Evidence Leaders who have been 

absolute ly  g racious in  the way they accommodated my 

movement  f rom Cape Town to here  and were wi l l ing  to  ask 

for  a stand down of  the mat ter  un t i l  I  am here.   Chai r  and 
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Commissioners,  there is  a new var iab le to  the appl icat ion,  

to  the reasons that  we advanced appl icat ion  to have th is 

mat ter  postponed,  and that  var iab le,  unfor tunate ly,  is  

something that  we cannot  do anyt h ing about .    

 Our c l ient  has g iven us a medical  cer t i f icate in  

which he says i t  is  not  wel l ,  and I  have a copy of  that  

medical  cer t i f icate,  which I  have g iven to my col leagues for  

the i r  perusal .   And I  am fu l l y  aware  of  the …[ intervenes] .  

CHAIRPERSON :    Are there copies for  us,  p lease?   

ADV MASUKU :    Yes,  there are .   There are.   I  am to ld that  10 

there are copies,  yes.   And th is  medical ,  whi le  we were to ld  

yesterday n ight  around 10,  around 10,  that  there may be 

th is  problem,  we received the  medical  cer t i f ica te th is  

morning.   And so i t  does not  have the –  i t  is  not  covered in  

the reply ing aff idavi t .  

CHAIRPERSON :    I  was t ry ing to read the second one of  

those condi t ions,  but  I  th ink I  see i t  now.    

ADV MASUKU :    Okay.   So that  is  real ly  the f i rs t  issue.   We 

are not  abandoning the basis on which the appl ica t ion was 

sought  anywhere,  because that  may become re levant  in  any 20 

event  going fo rward wi th th is  par t icu lar  wi tness.   The 

comprehensive appl icat ion to postpone,  I  am sure  i t  has 

been presented,  wi th  heads of  argument ,  which hopefu l l y  

the Commissioners have.  

 A bet te r  way to present  th is  in fo rmat ion is  not  to  
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read the heads o f  arguments,  but  to  just  real l y  emphasise  

the points that  we need to emphasise in  order  to  persuade 

the Commission that  f i rs t ly,  th is  i s  not  an at tempt  to  sta l l  o r  

to  f rust rate the  work of  the Commission,  but  i t  is  a  

leg i t imate  appl icat ion which is  based on guaranteed 

const i tu t ional  r ights and leg i t imate fears tha t  those 

const i tu t ional  r ights may wel l  be undermined i f  the wi tness ’ 

ev idence is  f l ighted in  h is  absence,  as the Evidence 

Leaders would want  to  suggest  that  i r respect ive of  h is  

absence,  the evidence must  just  be  f l ighted.    10 

CHAIRPERSON :    Just  a minute,  Mr Masuku.   Mr Masuku,  

we have read the  papers which are fa i r l y  lengthy,  and the  

papers themselves,  the aff idavi ts  a l ready conta in argument  

and there is  even reference to case law as wel l .   I  must  

confess I  have not  seen the  heads of  a rgument .   I  do  not  

know how I  missed those,  but  I  have not  seen those.   I  am 

not  speaking for  my co -commissioners.   My co -

commissioners as  wel l  have not  seen them.   

ADV MASUKU :    Yes.  

CHAIRPERSON :    But  what  I  want  to  say,  Mr Masuku,  is  20 

that  I  wi l l  g ive you 45 minutes to  argue the postponement 

appl icat ion wi thout  in terrupt ion .  

ADV MASUKU :    Thank you.  

CHAIRPERSON :    And then we wi l l  engage you af ter  the 45 

minutes on whatever i ssues we want  to  ra ise wi th you,  and 
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we are not  in te rrupt ing you to make sure that  you do get  the 

45 minutes.   And so,  i f  we star t  now  …[intervenes] .  

ADV CHASKALSON SC :    Chai r,  before Mr Masuku 's c lock 

star ts  running,  i t  might  help  i f  I  jus t  s tate what  the posi t ion 

of  the Evidence Leaders is  in  the l ight  of  the medical  

cer t i f icate,  so tha t  we do not  waste  t ime unnecessar i ly.    

CHAIRPERSON :    Yes.  

ADV CHASKALSON SC :    I  considered the medical  

cer t i f icate and I  do not  take issue wi th i t .   The medical  

cer t i f icate says,  ant ic ipates that  Mr S indane wi l l  be able to  10 

return to  duty on the 28 t h ,  which is  Sunday.   We would 

accept  that  in  the l ight  of  the  medical  cer t i f icate,  Mr 

S indane 's appearance today is  unnecessary,  but  we would  

ask that  i t  be postponed to Monday,  which is  the 29 t h .    

 What  we would want  to  do is  to  use today in  h is  

absence to f ight  some of  the documentary evidence,  so that  

we do not  waste the day,  and so that  i f  he has not  

recovered by Monday,  there is  ev idence on record which at  

a  la ter  s tage might  be capable of ,  wi l l  e i ther  be admi t ted or  

not .   And so,  I  th ink that  the focus of ,  I  would l ike Mr  20 

Masuku to know what  our  posi t ion is ,  so that  he can use h is  

45 minutes accord ingly.    

CHAIRPERSON :    Thank you,  Mr Chaskalson.   Your  

response just  to  that  before the  c lock star ts  running,  Mr 

Masuku? 
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ADV MASUKU :    No,  I  am gratefu l  for  the h ighl igh t  here.   

We have a l ready ind icated that  would be the focus of  what  

you would ca l l  maybe the remedy for  today 's what  you 

would ask in  the  event  that  the postponement  i s  –  wel l ,  

i r respect ive of  the outcome,  you would want  some evidence 

f l ighted.   We wi l l  argue that  i t  is  en t i re ly  unfa i r  fo r  that  to  be  

done.  

CHAIRPERSON :    A l l  r ight ,  a l l  r ight .  

ADV MASUKU :    So,  I  wi l l  inc lude that  aspect  in  the 

argument .   I  wi l l  advance star t ing now i f  the  Chai r  wi l l  10 

…[intervenes] .  

CHAIRPERSON :    Ja,  p lease.   Yes,  yes.   Thank you.    

ADV MASUKU :    Before I  do that ,  Chai r,  may I  just  say that  

I  appear together  wi th M s Mpat i  and Mr S imelani  fo r  

…[intervenes] .  

CHAIRPERSON :    Mpat i  is  the f i rs t  name.    

ADV MASUKU :    No,  sorry.   She is  my f r iend.   That  is  why i t  

has got  a l i t t le  in formal .   Yes,  so those are the people that  I  

appear wi th.   So,  Commissioners,  le t  me begin b y 

acknowledging the importance of  the work ent rusted to th is  20 

Commission because c lear ly  fa i lure of  governance,  

in tegr i ty,  and accountabi l i ty  wi th in the cr iminal  just ice 

system are mat ters of  p rofound pub l ic  concern.  

 Unchecked,  these fa i lures threaten const i tu t ional  

governance and u l t imate ly could undermine the  
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const i tu t ional  s ta te i tse l f .   So,  the Commission 's work is  

therefore key to restor ing publ ic  conf idence in  the ru le of  

law and const i tu t ional ism.   Mr S indane recognises that  

sacred const i tu t ional  mandate  and commends the 

Commissioners fo r  the work they have undertaken.  

 But  i t  is  precise ly for  that  reason that  th is  work,  i t  

is  precise ly because th is  work  of  the Commission is  

important  that  the invest igat ive and adjudicat ive s tandards 

govern ing the Commission 's own process mat ter  so great ly.   

An inqui ry  establ ished to invest igate fa i lures of  legal i ty  and 10 

const i tu t ional  governance should i t se l f  be exemplary in  i ts  

respect  fo r  const i tu t ional  r ights,  legal i ty,  p rocedural  

fa i rness,  d igni ty,  pr ivacy,  and the  presumpt ion of  innocence.    

 I ts  author i t y  wi l l  rest  not  only on what  i t  uncovers  

but  on the const i tu t ional  in tegr i ty  of  the means by which i t  

does so.   We therefore advance th is  appl icat ion wi th 

respect  for  the Commission ,  but  a lso consider  that  i t  is  

consistent  wi th  that  respect  for  the  Commission 's work that  

we should be conf ident  to  advance the const i tu t iona l  r ights  

of  those appear ing before i t ,  such as Mr S indane.    20 

 This p lace is  safe because we accord to the  

Commission and the Commissioners the pres umpt ion of  

in tegr i ty,  o f  impart ia l i ty,  and independence.   The 

invest igat ion and adjudicat ion qua l i t ies that  are necessary  

for  a const i tu t ional ly  credib le work  of  the Commission such 
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as th is  one.   So,  respect fu l ly,  the  Commission should not  

requi re s i lence where there  is  e i ther  a threat  to  

const i tu t ional  r ights or  i r revers ib le const i tu t ional  p re judice.   

So,  a pr inc ip led ins is tence on fa i rness therefore  

st rengthens rather  than obst ructs the work of  the 

Commission.    

 The re l ie f  we seek is  very nar row.   Mr S indane asks 

for  a postponement  unt i l  two events.   He is  wel l  enough to  

at tend unt i l  the  urgent  High Court  appl icat ion is  heard which 

is  set  down for  the 6 t h  o f  October  and unt i l  he is  medical l y  10 

f i t .   The other  way of  looking at  i t  is  the Commission could  

t ight ly  cont ro l  the future conduct  of  Mr S indane of  

par t ic ipat ion in  th is  Commission by  a t ight ly  cont ro l led date  

supported by updated medical  ev idence ,  should tha t  occur.  

 The Commission loses days and ,  wi th  respect ,  that  

hazard is  present  in  every invest iga t ive  and adjudicated 

process of  th is  nature where  leg i t imate const i tu t ional  

quest ions are ra ised and where an in tervening var iab le out  

of  human cont ro l ,  l ike a medical  condi t ion of  a  wi tness ,  

ar ises.   I f  the postponement  i s  however refused,  Mr S indane 20 

may suffer  i r revers ib le  pre judice that  no la ter  ru l ing can 

remedy or  restore.   So,  le t  me address the medical  

ev idence f i rs t .  

 As I  say,  th is  i s  a  new var iab le to  the appl icat ion.  I t  

was not  present  when the appl ica t ion was prepared,  but  i t  
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seems to st r i ke  us as the eas ier  basis on wh ich the  

Commission could accept  a postponement  f rom Mr S indane,  

or  at  least  accept  an appl icat ion to postpone.   This 

object ive medica l  ev idence,  over  and above the  fact ors  

p leaded in  the founding aff idavi t  f i led in  support  o f  the 

postponement  appl icat ion,  we submit  is  compel l ing  for  an 

order  that  the app l icat ion be postponed.  

 We pointed out  that  the medical  ev idence is  a  

. . . [ ind ist inct ]  ground,  but  i t  does not  replace the case that  

we have made out  in  the ent i re  app l icat ion,  and we  submit  i t  10 

cannot ,  therefore,  be fa i r l y  d ismissed by reference to e i ther  

correspondence.   The immediate quest ion that  now 

conf ronts the Commission is  whether  Mr S indane is  

present ly  f i t  to  at tend,  consul t ,  fo l low the documents,  make 

in formed,  p r iv i leged decis ions,  and g ive re l iab le evidence,  

even in  the mode l  that  Mr Chaskalson suggests should be 

adopted by the Commission towards h is ev idence.   

 The issue is  whether,  in  h is  cur rent  condi t ion,  he is  

able to  fo l low,  even i f  you were to f l ight  th is  ev idence;  h e is  

able to  fo l low what  is  going on,  he  is  able to  consul t ,  which 20 

he is  ent i t led to when evidence is  presented against  h im or 

mat ters that  per ta in to  h im,  to  fo l low the documents that  are  

being f l ighted,  and to make in formed,  pr iv i leged decis ions 

and g ive re l iab le evidence.  

 Even i f  the Commission were aga inst  us on every  
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const i tu t ional  submission,  i t  would  st i l l  have to dec ide the 

medical  i ssue independent ly.   Chronology is  not  medical  

ev idence.   A l leged defaul t  i s  not  medical  ev idence.  

Suspic ion about  mot ive is  not  a c l in ica l  assessment  of  

capaci ty.   I f  the Commission requi res c la r i f icat ion  of  the 

medical  i ssues,  i t  may d i rect  an  updated report  or  

reasonable quest ions to the pract i t ioner  and f ix  a near  

return date.  

 What  would be unsafe and unfa i r  is  to  compel  

at tendance despi te  the medical  report ,  or  to  compel  the 10 

product ion of  any form of  ev idence that  re lates  to Mr  

S indane,  despi te  th is  medical  posi t ion that  Mr S indane f inds 

h imsel f  in ,  and then to at tempt  to  repai r  the consequences 

af terwards.    

 There are four  p roposi t ions advanced in  support  o f  

the appl icat ion to  postpone these proceedings today.   They 

are ra ised in  the  appl icat ion i t se l f .   The f i rs t  one is  the 

const i tu t ional  object ions,  which d id not  emerge at  the last  

moment .   They were ra ised on the 7 t h  o f  August .   They were 

mainta ined on the 15 t h  o f  August .   The founding aff idavi t  20 

p laced them in the st ructure the Commission i tse l f  requi red.   

 The second is  that  the re levant  t r igger  was the  

subpoena of  8 September.   The Commission was not i f ied on 

14 September,  s ix  days la ter,  that  postponement  would be 

sought .   That  is  engagement .   That  is  not  ambush.   So,  no 
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adverse in ferences should be drawn f rom even a delay in 

br ing ing that  par t icu la r  issue to  the at tent ion of  the 

Commission.  

 The th i rd,  which we bel ieve presents a formidable  

and credib le basis on which the Commission  should 

consider  a postponement ,  wi thout  the model  of  Mr 

Chaskalson,  is  that  the High Court  chal lenge concerns the  

very inst ruments and the DPCI -der ived mater ia l  in tended fo r  

use.    

 We do not  ask  th is  Commission to decide the  10 

review or  pretend that  the review automat ica l l y  suspends i ts  

powers.   So,  the  appl icat ion in  the High Court  does not  

suspend the Commission 's work.   We ask th is  Commission 

to preserve the posi t ion unt i l  the court 's  process 

author i ta t i ve ly determines the const i tu t ional  quest ions 

ra ised in  that  appl icat ion.   So,  we have deal t  wi th  the 

medical  ev idence.   

 Now,  th is  par t icu lar  i ssue we are deal ing wi th now,  

in  our  submission,  creates,  is  more profound in  terms of  

how the Commission should address i t .   Essent ia l ly,  the 20 

Commission,  wi th  a l l  the Commissioners,  are now 

respondents in  an appl icat ion tha t  d i rect ly  re lates  to the 

issues that  Mr Chaskalson would want  to  f l ight  as ev idence.   

 You would have seen the appl icat ion;  i t  c i tes the  

Commissioners as respondents.   And so,  we would ask that  
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the court 's  ro le in  moderat ing proceedings of  th is  nature be 

accorded i t s  p lace.   I r respect ive of  what  the Commission  

may th ink or  may bel ieve on the mer i ts  of  the app l icat ion  

i tse l f ,  our  submission is  that  the Commission should  defer,  

as far  as these mat ters are concerned,  to  the processes of  

the court .    

 The suggest ion that  Mr Chaskalson has ra ised,  in  

our  submission,  which is  in  paragraph 19 of  the answer ing 

aff idavi t ,  does not  cure pre judice .   Publ ic ly  present ing or  

publ ic ly  present ing pr ivate communicat ions provis ional ly  is  10 

st i l l  publ icat ion  …[intervenes] .   

CHAIRPERSON :    Sorry,  d id I  miss your four th point?  

ADV MASUKU :    So the four th point  is  exact ly  that ,  the one 

that  I  am ra is ing now.  

CHAIRPERSON :    Sorry.  

ADV MASUKU :    The opposi t ion,  paragraph 19,  which is  the 

Chaskalson model  does not  cure the pre judice that  we 

contend would be prevented by a postponement  of  th is  

par t icu lar  appl icat ion.   Here is  a problem.   Publ ic ly  

present ing pr ivate communicat ions provis ional ly  i s  s t i l l  20 

publ icat ion.  

 I t  is  s t i l l  publ icat ion  in  the context  of  a  wi tness who 

is  a l ready an accused person,  a bearer  of  sect ion 35 

const i tu t ional  r igh ts in  a c r iminal  cour t .   That  in fo rmat ion,  i f  

i t  is  p resented out  of  context ,  is  p resented wi thout  a  
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response,  is  presented in  c i rcumstances where the wi tness 

is  not  wel l  and therefore cannot  g ive any inst ruct ions in  

re lat ion to  what  has been presented,  o r  cannot  immediate ly  

g ive responses to what  has been presented,  is  h ighly  

pre judic ia l .    

 In  other  words,  i t  would be a one -s ided show and 

essent ia l l y  i t  creates ser ious pre judice to an accused 

person who shou ld be presumed innocent  unt i l  a  c redib le 

court  process f inds h im gui l ty,  or  otherwise,  of  the cr imes 

for  which he  is  be fore the cr iminal  cour t .  10 

 So th is  ev idence Mr Chaskalson seeks to  present  

may become a nat ional  headl ine before Mr S indane is  able  

to  respond,  able to  g ive any inst ruc t ions to counsel  o r  to  h is  

lawyers,  o r  before the legal  chal lenge in  re lat ion to that  

par t icu lar  in format ion is  heard.   So the const i tu t ional  

pre judice of  present ing evidence obta ined in  ongoing 

cr iminal  proceed ings in  the manner suggested by the  

Evidence Leaders  is  ser ious.    

 We suggest  that  the  Commission should not  a l low a  

process that  could potent ia l l y  v io late the accused 's r ights 20 

because even though he is  not  an accused appear ing before 

th is  Commission,  the evidence that  has been obta ined f rom 

the DPCI is  in fo rmat ion that  is  meant  fo r  use in  the  cr iminal  

cour t  in  which he is  in  fact  an accused person.  

 So the capaci ty  in  which the Commission hears ,  in  
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the publ ic  eye –  sorry,  i t  be a l lowed conf ined to the publ ic 

eye,  in  the publ ic  eye would  present  insurmountable 

d i f f icu l t ies in  re lat ion to the presumpt ion the publ ic  must  

have of  h is  innocence unt i l  he speaks.    

 And as you would know,  the h ighest  th reshold of  

const i tu t ional  r igh ts is  in  sect ion 35.   In  those r ights he can 

decide to keep quiet  and not  answer a s ingle quest ion,  but  

when the in format ion is  now a subject  mat ter  of  a  publ ic  

d iscourse wi thout  h is  response,  i t  would have the capaci ty  

to  v io late the many r ights that  are in  sect ion 35 of  the 10 

Const i tu t ion.  

 So the exposure to const i tu t ional  p re judice is  

heightened by the fact  that  the process of  present ing the  

evidence has no f i l ter  today,  i f  i t  i s  a l lowed.   I t  has no f i l te r.   

I t  is  one-s ided and is  made publ ic  in  the Commission  for  no 

other  reason,  we submit ,  o ther  than to present  undue 

pressure on Mr S indane to speak in  c i rcumstances where he 

might  essent ia l ly  decide  not  to  speak on that  par t i cu lar  

ev idence fo r  many reasons,  inc lud ing fear  of  incr im inat ion 

or  a l l  those other  r ights.  20 

 So Mr S indane is  ent i t led to contest  ev idence,  to  

present  context ,  to  expla in whatever is  presented,  to 

engage wi th the  evidence as i t  is  being pre sented in  a  

manner that  mi t igates the const i tu t ional  pre jud ice we 

contend a postponement  of  th is  p roceedings would cure.    
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 The Evidence Leaders,  in  a way,  I  th ink,  f rom what  

Mr Chaskalson has expressed,  i t  appears to  us they are  

moving away f rom the submission  that  there is  lack  of  bona 

f ides ,  but  i t  may wel l  remain in  re lat ion to the main  

appl icat ion that  i s  there,  just  outs ide the medical  i ssues.   I  

understand he ex tends the presumpt ion of  in tegr i ty  insofar  

as the medical  c la ims are consent ,  but  he may s t i l l  ho ld the  

v iew that  as far  as the appl icat ion i tse l f  which is  con cerned 

outs ide the medical  issues,  there is  lack of  bona f ides .   Let  

me address that  i ssue.    10 

 The Evidence Leaders asked the  Commission to  

t reat  a courtesy le t ter  as though i t  were a p leading and to  

in fer  bad fa i th  because the formal  aff idavi t  was d i f ferent ly  

s t ructured.   That  in ference is  not  just i f ied.   The 14 

September le t ter  gave advance not ice.   The sworn a ff idavi t  

then presented the legal ly  . . . [ ind ist inct ]  g rounds in  

compl iance wi th  the in  the  Chairperson’s d i rect ive and the  

Commission 's d i rect ive.    

 A person does not  act  in  bad fa i th  merely because 

he decl ines to p lace a pr ivate ,  sp i r i tua l ,  or  persona l  mat te r  20 

in  a te lev ised sworn record,  and that  i s  very important  that  

we should not  p lace wi tnesses in  h is  posi t ion.   He is  a  

cr iminal  accused e lsewhere wi th guaranteed const i tu t ional  

r ights.   He appears here in  th is  Commission,  not  in  that  

capaci ty,  but  c lear ly  ta in ted by tha t  par t i cu lar  posi t ion,  that  
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s tatus of  being a cr iminal  accuse d in  the cr iminal  case.    

 Evidence that  is  sought  to  be  f l ighted in  h is  

absence is  f ished f rom the docket ,  i f  you might  put  that  

over,  f rom documents that  are the subject  mat te r  of  that  

cr iminal  case.   So we submit  that  not  l i ke ly  to  in fe r  bad 

fa i th .   They may be cr i t i c ised for  being la te,  for  no t  doing 

what  they were being asked to do,  and where they have 

g iven an explanat ion,  even that  explanat ion may be 

insuff i c ient .    

 We do not  contend that  there is  a per fect  model  of  10 

response that  Mr  S indane has presented,  but  we contend 

that  the Commission should not  in fe r  f rom his unsat is factory 

conduct ,  i f  i t  should f ind that  i t  is  unsat is factory,  should 

in fer  bad fa i th ,  that  he undermined,  because bad fa i th  

suggests that  he undermines the Commission or  has a 

del iberate in tent ion  to sabotage the Commission 's p rocess.   

And I  s tar ted off  by saying  that  he absolute ly  adores the  

Commissioners,  and he th inks that  th is  Commission wi l l  

correct  many th ings that  have gone wrong in  the count ry.  

 Regulat ion 10.6,  that  defaul t  posi t ion that  is  in  20 

Regulat ion 10.6 ,  does not  answer the postponement  

quest ion and we say that ,  wel l ,  the defaul t  i s  acknowledged 

and is  regret ted.   Real ly,  i t  is  not  something that  we can shy 

away f rom.   We have got  to  be for thr ight  about  i t ,  but  the 

aff idavi ts  expla in why the sta tement  was not  f i led  
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…[intervenes] .  

ADV BALOYI SC :    Sorry to  in terrupt  you .   When you say 

the defaul t  is  accepted,  can you just  expla in what  you 

mean,  just  so that  I  do not  miss i t?    

ADV MASUKU :    The defaul t  o f  fa i lure to  f i le  the statement .  

ADV BALOYI SC :    Thank you.    

ADV MASUKU :    So we say that  the aff idavi t  expla ins why 

th is  statement  tha t  was d i rected by th is  Commission has not  

been f i led.   And we submit  that  one of  the reasons,  amongst  

many,  i s  that  there are unresolved object ions concern ing  10 

the evident ia l  basis.   There is  a  concern about  pr ivate  

e lect ronic mater ia l ,  se l f - incr iminat ion and the case to be 

met .   Those are  ser ious issues that  bear heavi ly  on the 

const i tu t ional  r ights of  a  wi tness appear ing  in  the  

Commission.    

 The Commission may d isagree wi th those 

object ions and they would be per fect ly  wi th in c redib le  

engagement  or  even a decis ion  to d isagree wi th the  

explanat ion g iven.   Thei r  consistent  asser t ion cannot  fa i r l y  

be t ransformed in to proof  that  they were invented.   In  other  20 

words,  we ask that  you do not  in fer  bad fa i th  even though,  

even i f  you were to d isagree wi th those reasons.    

 Now let  me deal  wi th  the pending case and the  

preservat ion that  we seek.   Fi rs t ly,  we accept  the pr inc ip les 

of  Kalend  [? ]  and Oudekraal .   The court  appl icat ion creates  
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no automat ic  suspension of  th is  Commission 's work ,  but  

that  i s  not  the quest ion.   The quest ion is  whether  th is  

Commission  should exerc ise  i ts  d iscret ion to avoid an 

i r revers ib le  step  before a court  considers urgent  re l ie f  

a imed at  that  very  step.    

 I t  is  a  t r i te  and uncont rovers ia l  proposi t ion of  

const i tu t ional  importance that  even th is  Commission is  

enjo ined to respect  and protect  the  court  p rocesses that  has 

impl icat ions on i ts  funct ion ing.   And we would submi t  that  i t  

would be a reasonable exerc ise  of  th is  Commission 's  10 

d iscret ion to postpone the appl icat ion so as to g ive the 

court  the opportuni ty  to  deal  wi th  the content ious 

const i tu t ional  quest ions that  are ra ised in  that  appl icat ion.  

 I t  is  even more important  precise ly because in  the  

court  proceedings where the Commission is  a respondent ,  

the Commission may wel l  oppose the appl icat ion i tse l f .   And 

i f  the Commission  does oppose,  wh ich we expect  tha t  i t  wi l l ,  

then of  course the Commission must  defer  to  that  forum,  

which is  a const i tu t ional ly  c redib le fo rum,  to  adjudicate 

what  is  now a d ispute involv ing the const i tu t ional  r ights of  20 

Mr S indane.    

 We have made issues about  the Chief  Just ice  

sect ion 47 of  the Super io r  Court  Act 's  consent  that  has been 

g iven to c i te  Just ice Mad langa as a respondent .   To my 

embarrassment ,  I  would not  want  you to be a respondent ,  
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but  here we go.   The Chief  Just ice 's  consent  does not  

decide the case,  and we do not  suggest  that  i t  does.   What  

we make,  and a lso we do not  present  i t  as a judgment  on  

whether  the appl icat ion is  credib le or  not .  

 I t  is  s imply a procedural  ru l ing tha t  has been made 

by the Chief  Just ice that  a Judge who s i ts  as a Chai rperson 

of  the Commission can be c i ted for  purposes of  a  l i t igant  

who wishes to pursue a const i tu t ional  r ight .   So we do not  

suggest  that  the Chief  Just ice 's  consent  conf i rms a pr ima 

fac ie  case suff i c ient  to  permi t  p roceedings against  the 10 

Chai rperson.   The proceedings may wel l  be regarded as 

having absolute ly  no mer i t  a t  a l l ,  but  that  is  for  the court  

that  hears the appl icat ion that  must  decide that .  

 So the const i tu t ional ly  conscious response is  to  

preserve the pos i t ion for  the shor t  per iod unt i l  the  6 t h  o f  

October,  when the mat ter  i s  heard  in  cour t ,  not  to  make the  

court  hear ing pract ica l ly  academic by broadcast ing the  

mater ia l  f i rs t .   But  more than that ,  i t  is  real ly  to  g ive  

const i tu t ional  reverence to jud ic ia l  inst i tu t ions where a 

const i tu t ional  r igh t  has been ra ised wi th i t .    20 

 Bear ing in  mind that  the same at t r ibutes that  th is  

Commission enjoys,  the credib i l i ty  of  be ing independent  and 

impart ia l  i s  accorded to the court  as they are accorded to 

the Commissioners before us.   So what  we submi t  is  that  

you stand in  your  own r ights as off icers of  the court ,  
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respect fu l  o f  the  court ,  as a custodian of  an independent  

and fa i r  ad judicat ive process.    

 That  process cannot  be usefu l ly  engaged in  

c i rcumstances where th is  Commission decides that  a 

postponement  wi l l  not  be granted,  but  what  wi l l  be granted 

is  the r ight  of  the  Evidence Leaders to  f lag the very  issues,  

the very evidence,  or  the very mater ia l  that  u l t imate ly would 

become the subject  mat ter  of  the content ion.    

 So the suggest ion that  documents can be p laced 

provis ional ly  on record understates the real i ty  of  a  publ ic  10 

Commission and the publ ic i ty  that  th is  publ ic  Commission  

has,  and the purpose fo r  which publ ic i t y  serves.   Because 

publ ic i ty  does not  serve only as what  we cal l ,  rea l ly  the 

publ ic i ty  serves as a conscience of  the communi ty.   As the  

communi ty watches th is  Commission,  they engage wi th the  

issues that  you engage wi th.    

 And you have no idea,  some of  us  even in  church,  

we ra ise the  issues that  you contend wi th,  the issues that  

you wrest le  wi th here,  we ra ise them even as we preach in  

church and they become sermons in  churches,  they become 20 

pol i t i ca l  speeches in  ra l l ies,  especia l l y  now that  we are  

going to e lect ions.   They become in beer hal l s ,  people in 

hal f -d runk measures and sober ones,  they a l l  d iscuss what  

you are a l l  d iscussing here.    

 So the in tensi ty  of  publ ic i t y  that  th is  Commission  
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en joys,  r ight  as that  i s ,  correct  and appropr ia te as that  i s ,  

must  be balanced f rom the model  of  p re judice that  a one -

s ided show,  tha t  Mr Chaskalson suggests,  should be 

accepted because that  has d i rect  impl icat ions for  the 

presumpt ion of  Mr S indane 's  r ights to  be  presumed 

innocent .    

 So i f  th is  in format ion is  f l ighted before the court  

speaks,  i t  would  be one day Mr  S indane walks in to h is  

favour i te  p lace,  the church,  and they stop asking h im to 

pray on that  day because evidence has been f l ighted here 10 

that  suggests tha t  he may be a cr iminal .   Not  he is ,  but  he 

may be a cr iminal .    

 That  tag,  that  label ,  even that  suspic ion is  

undesi rable  and th is  Commission should not  be asked to be  

to be a purveyor  of  that  publ ic  percept ion,  of  that  publ ic  

d ia logue against  a wi tness whom i t  must  t reat  impart ia l l y,  

fa i r ly,  and independent ly.  

 So evidence may be broadcast  l ive,  ext racted in to  

headl ines,  and repeated onl ine.   The evident ia l  qual i f icat ion 

may d isappear.   The accusat ions remain.   So even i f  you 20 

were to come later  on and t ry  and br ing context ,  t ry  and 

expla in,  the ongoing publ ic  debate that  th is  Commission has 

t r iggered wi th i ts  r igorous engagement  wi th wi tnesses is  

a l ready ongoing.    

 So he has to push back much harder  than he would  
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push back i f  he was doing i t  l i ve,  in  the process,  engaged in  

the game,  as we would put  i t ,  put t ing context  to  the  

evidence that  would be f l ighted.   So a le t te r  of  ob ject ion 

cannot  un-broadcast  p r ivate communicat ions or  restore the  

presumpt ion of  innocence in  the publ ic  b ind.   We submit  

that  tha t  should be avoided.    

 I t  is  a  mat ter  of  publ ic  record.   Mr S indane faces a  

cr iminal  t r ia l  that  has not  begun in  earnest .   So the  

Commission is  not  to  that  t r ia l .   I t  should not  become a 

para l le l  fo rum in  which untested mater ia l  c reates a publ ic  10 

appearance of  gu i l t  before a cr iminal  cour t  has determined 

anyth ing,  or  before th is  appl icat ion that  th is  in te r locutory  

sor t  o f  appl icat ion that  has been brought  fo r  the 6 t h  o f  

October f ina l l y  de termines where mat ters should l ie .    

 Respect fu l ly,  Commissioners,  Cha i rperson and 

Commissioners,  th is  is  not  a request  for  secrecy.   I t  is  not  a 

request  for  immuni ty.   I t  is  a  request  that  openness operate 

upon a fa i r  and a balanced,  impart ia l  and independent  

basis.   So here is  a decis ive balance that  we submit  the  

Commission must  take.  20 

 On the Commission 's s ide,  as pointed out  by the  

model  that  Mr  Chaskalson seeks to  advance for  the 

cont inuous of  the f l ight ing of  the evidence,  so on the 

Commission 's s ide is  a short  de lay or  a manageable 

schedul ing inconvenience.   I t  is  real l y  that .   When we say 
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shor t ,  in  the scheme of  th ings,  no one real ly  p red icts how 

far  shor t  becomes real ly  shor t .  

 I  accept  that  there may be in tervening var iab les in  

the course of  t ry ing to shorten these in ter locutory  

appl icat ions that  have come up,  but  we can competent ly  

submit  now that  the idea is  not  to  undermine by undue delay  

the work of  the Commission.   That  is  not  in  the in terest  of  

our  c l ient .   Certa in ly,  speaking as Counsel ,  work ing in  the in  

the . . . [ ind ist inct ] ,  i t  would be responsib le for  us to  t ry  and 

st i f le  the work that  th is  Commission does , ,  and that  is  10 

something that  I  th ink is  important  to  consider  too.    

 On Mr S indane 's  s ide is  compel led par t i c ipat ion,  

even i f  th is  ev idence is  f l ighted in  h is  absence.   Fi rs t ly,  

despi te  the medical  ev idence.   So i f  th is  ev idence today is  

f l ighted wi thout  h im present ,  i t  means where he is  r ight  now 

in bed nurs ing  h imsel f ,  even i f  he were to be minded to 

watch on TV,  to  watch on YouTube,  which is  where  I  

genera l ly  watch you guys,  and any other  forum that  th is  

Commission is  f l ighted ,  even i f  he  were to be minded to do  

that ,  he is  in  no posi t ion to in f luence how the evidence is  20 

presented.  

 There is  no  f i l ter  for  h im that  balances the f l ight ing  

of  the evidence against  h is  const i tu t ional  r ights.   So there 

is  a lso the r i sk of  unre l iab le test imony being f l ighted.   There 

is  a permanent  publ ic  d isc losure  of  that  ev idence,  even 
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though the suggest ion is  that  i t  is  provis ional .   There is  a  

real  r isk of  reputat ional  and d igni ty  harm that  would ar ise.   

There is  a poss ib le im pai rment  of  e ffect ive cour t  re l ie f ,  

which is  even more ser ious,  and an appearance of  gui l t  

before the cr iminal  t r ia l  even star ts .    

 So the Commiss ion can hear the evidence la ter  

when he is  f i t  to  fo l low the process of  the Commiss ion and 

to g ive the Commission the fu l l  a t tent ion that  he is  enjo ined 

to g ive i t ,  and to respond to the Commission 's requi rements  

and the urgent  proceedings have been addressed.   So the  10 

Commission can hear the evidence la ter  when he is  f i t ,  and 

the urgent  proceedings have been addr essed.   I t  cannot  

undo an unsafe appearance.  

 So today,  i f  you appeared,  you would be wear ing  

maybe a  –  ja ,  you would basica l l y  be unable to  speak.   That  

would be an unsafe appearance.   Or un -broadcast  ev idence 

la ter,  ev idence that  is  a l ready been broadcast .   You would  

be unable to  un -broadcast  i t .   That  asymmetry we submit  

decides th is  appl icat ion.   Thank you.  

CHAIRPERSON :    P lease cont inue.  20 

ADV MASUKU :    Thank you.   So the postponement  does not  

d imin ish the Commission.   I t  does not  weaken the  

programme of  the Commission.   I f  the appl icat ion to  

postpone is  g ranted,  i t  s imply  demonst rates that  the  

Commission as  a body invest igat ing fa i lures of  
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const i tu t ional  governance is  i tse l f  prepared to  model  

const i tu t ional  rest ra int .  

 I t  protects the  Commission 's record.   I t  a lso  

protects the High Court 's  process,  and we say 

fundamenta l ly  holds  the balance that  i s  needed to  protect  

Mr S indane 's r igh ts.   So we ask that  the appearance of  Mr  

S indane be postponed unt i l  that  u rgent  hear ing on the 6 t h  o f  

October 2026,  or  unt i l  Mr S indane is  medical l y  f i t  wi th  an  

updated report ,  and perhaps in  between a case 

management  meet ing i f  requi red.  10 

 We ask for  an order  that  no speci f ic ,  no S indane -

speci f ic  ev idence der ived f rom the d isputed DPCI docket  or  

ce l l  phone mater ia l  be publ ic ly  p resented in  the in ter im.   

That  a l l  r ights be  preserved.   I  am not  sure about  cost ,  but  

i f  there are any costs,  o f  course,  that  should be a non -

issue.    

ADV KHUMALO SC :    You are tender ing.  

ADV MASUKU :    Ja.   So there are  many quest ions I  had in 

mind that  the Commission could ask.   One of  them, which is  

that  the medical  ground comes in  at  a  la te stage.   We 20 

cannot  p redict  how a medical  condi t ion evolves or  comes 

up.   I t  could come as I  s i t  here,  and there is  noth ing  we can 

do.   Those are l i ve issues.   And so we would ask that  you 

look at  th is  i ssue as a present  f i tness or  present  unf i tness 

to be here.    
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 And then,  of  course,  the medical  issue shi f ts  the 

ground s igni f i cant ly  in  favour of  postponement .   Another  

quest ion you would have asked is  why the High Cour t  

appl icat ion was not  f i led ear l ie r,  which is  an important  

quest ion that  could be asked.    

 Chai rperson and Commissioners,  you know,  when 

you are going to  br ing  an appl icat ion against  a  universal ly  

credib le and universal ly  enjoyed Commission of  Inqui ry,  you 

have to  watch  what  you say.   You have to go  in to the 

recesses of  your  own abi l i t ies of  thought  and caut ion and 10 

ensure that  when you br ing in to court  process a universal l y  

credib le,  a ,  I  wou ld say,  universal l y  enjoyed.   I  mean,  i f  you 

had run fo r  p res idency today,  I  th ink you would win the  

e lect ions as a Commission.    

CHAIRPERSON :    Forget  i t .    

ADV MASUKU :    No,  but  I  am jus t  point ing out  that  I  am 

t ry ing to expla in why i t  would be responsib le to  real ly  go 

in to your own sense of  in tegr i t y  as a pract i t ioner  to  say,  do  

we real ly  want  to  do th is?  Should  we real ly  do th is?  Is  i t  

rea l ly  a necessary step to protect  what  are r ights that  we 20 

see them as r ights that  he is  ent i t led to have?   

 So,  we would say,  accept  that  there is  possib ly  an  

unsat is factory explan at ion to i t ,  bu t  the mat ter  is  a complex 

mat ter.   As you engage wi th the content ions ra ised in  that  

par t icu lar  appl ica t ion,  i t  might  wel l  be that  i t  is  so  complex 
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that  the Commiss ion may decide we are  not  oppos ing th is  

th ing or  we concede on the re l ie f  that  is  sought .   But  more  

important ly,  the postponement  urgency was t r iggered by the  

subpoena of  the 8 t h  o f  September  and the not ice fo l lowed 

wi th in s ix  days of  that  subpoena.    

 And of  course,  the quest ion may be asked,  does the  

review suspend the subpoena?  We have answered that  

quest ion.   The answer is  no,  i t  does not  suspend the 

subpoena.   What  we request  is  a d iscret ionary preservat ion  

measure,  not  a c la im of  automat ic  suspension.    10 

 And of  course,  the other  quest ion you may ask is ,  

but  why do you not  ra ise quest ions and object  quest ion to  

quest ion?  In  the c i rcumstances,  i t  is  impossib le .   The 

model  that  Mr Chaskalson seeks would not  p resent  us wi th 

that  opportuni ty  to  ask a quest ion by  quest ion  based on the  

evidence that  is  p resented.    

 But  we a lso submit  that  because the chal lenge 

concerns acquis i t ion and publ ic  deployment  of  the  source 

mater ia l  i tse l f ,  i t  is  important  tha t  the preservat ion order  

that  we seek be granted.   By the t ime a quest ion is  asked in 20 

future,  pr ivate mater ia l ,  p re judic ia l  mater ia l ,  perhaps even 

incorrect  mater ia l  would have enjoyed extensive  publ ic  

exposure.  

 I  suspect  wi thout  any just  hunch that  my learned 

f r iend,  Mr Chaskalson,  would say,  wel l ,  we are p lac ing  
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these documents  provis ional ly  on  record ,  but  the e lephant  

in  the room, as  they would say,  is  that  there  is  no 

provis ional  p lac ing of  documents that  are f l ighted publ ic ly.   

Once they are in  the publ ic  domain ,  they are permanent ly  in  

the publ ic  domain  because broadcast  and media repet i t ion 

are not  provis iona l  in  effect .    

 A la ter  ru l ing,  even to the benef i t  o f  Mr S indane ,  

cannot  erase d isc losure or  reverse a publ ic  appearance of  

gui l t .   I  have addressed the quest ion of  whether  th is  would  

obst ruct  the Commission.   I  have said that  i t  does not ,  10 

because the Commission can cont inue wi th unre lated work  

and reta in every  power to  quest ion Mr S indane a f ter  the  

processes that  we seek to engage in .    

 So the pract ica l  a l ternat ive that  we suggest  could 

preserve the –  could present  a balance ,  as a balance of  the  

Commission going ahead wi th th is  work in  terms of  th is  

programme and the Evidence Leaders being able to  present  

the evidence and our  c l ient  or  the wi tness being able to  

engage wi th  that  ev idence ,  i s  to  postpone to a date af te r  

the 6 t h  o f  October and maybe to hold a prompt  case 20 

management  meet ing and preserve only the d isputed Mr 

S indane speci f i c  mater ia l  in  the in ter im.    

 So I  would ask that  even the  model  that  Mr  

Chaskalson seeks to encourage or  to  submit  to  the  

Commission as a  v iable procedure  or  opt ion be den ied ,  as  
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we submit  i t  would not  be in  the in terest  of  just ice to  do i t  

that  way.   Those are our  submissions,  but  can I  just  perhaps 

–  thank you fo r  your  indulgence,  Chai r  and Commissioners.   

I  th ink the f i rs t  i ssue that  should  swing the Commission 's 

d iscret ion …[intervenes] .  

CHAIRPERSON :    You should do that  wi th in two minutes.  

ADV MASUKU :    Yes,  thank you.   So what  should  swing the  

Commission 's d iscret ion in  favour of  g rant ing a  

postponement  i s  a lso the fact  that  there is  c lear  ev idence 

f rom the Commission ’s  s ide that  Mr S indane has not  been 10 

impl icated.   So in  a way,  what  we submit  is  that  there is  no 

urgency in  absolute ly  get t ing th is  ev idence here  in  the  

format  that  Mr Chaskalson suggested should be presented .   

Because i t  is  one i f  there had been evidence in  the  past  by 

some other  wi tness that  the Commission  would  be anxious 

to have,  as they put  i t ,  to  have  the dots connected together.  

 In  th is  case you are to ld by the Commission  i tse l f  

that  no one has impl icated  h im in any wrongdoing and ,  

therefore ,  we submit  that  in  that  l ight ,  Mr S indane  enjoys a 

credib i l i t y  that  would be dest royed today i f  the evidence is  20 

f l ighted in  h is  absence ,  as we have submit ted.    

 And then there  is  a suggest ion that ,  or  an 

a l legat ion  that  Mr S indane 's re l iance on h is sp i r i tua l  

seclusion is  being  abandon ed.   That  i s  not  cor rect .   

Spi r i tua l  seclusion is  very important  for  many people and 
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we should not  force or  coerce ind iv iduals who are seeking 

spi r i tua l  en l ightenment  through spi r i tua l  seclusion.   The fact  

that  he decided not  to  d isc lose h is  personal ,  p r ivate  secret  

mat te rs ,  the  nature of  which that  sp i r i tua l  exclus ion ,  that  

the nature of  wh ich is  ent i re ly  pr ivate real ly,  should not  

at t ract  adverse in ference.    

 I t  s imply means that  the Commission should accept  

that  when he says he is  a sp i r i tua l  seclusion ,  that  is  a 

suff i c ient  basis on which to accept  that ,  wel l ,  there you go,  

. . . [ ind ist inct ]  sangoma,  that  is  f ine,  we wi l l  respect  that .   10 

Then the last  one real ly  re lates to the WhatsApp chats.   We 

would have no idea of  how to dea l  wi th  those s i t t ing here ,  

even i f  they were f l ighted.   We would have no idea,  no  

context ,  we have no chronology,  we have noth ing.   So a 

WhatsApp message can be f l ighted here that  says I  want  to  

k i l l  that  man.    

CHAIRPERSON :    Your t ime is  up ,  Mr Masuku.  

ADV MASUKU :    Those are the submissions,  Chai r.   Thank 

you.  

CHAIRPERSON :    Thank you.   Can you just  c la r i f y  your  20 

reference to the 6 t h  o f  October?  What  I  know f rom what  i s  

before us is  that  the urgent  appl icat ion is  set  down for  that  

date,  am I  mistaken?   

ADV MASUKU :    Yes.  

CHAIRPERSON :    Ja,  but  for  purposes of  what  i s  to  go on 
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when before us,  I  just  want  to  understand your reference to  

the 6 t h  o f  October.  

ADV MASUKU :    Sor ry,  what  precedes before the  6 t h  o f  

October?   

CHAIRPERSON :    You referred to the 6 t h  o f  October.   Can 

you just  c lar i f y  the point  you were  making about  the 6 t h  o f  

October?   

ADV MASUKU :    Yes.   So what  I  was suggest ing as a  

remedy f rom the Commission ’s  s ide is  that  af te r  the 6 t h  o f  

October,  when everyth ing is  c rysta l l ised in  that  appl icat ion,  10 

then the Commission can d i rect  that  a case management  

meet ing be held .   I t  can issue fur ther  d i rect ives tha t  re late 

to  Mr S indane,  and then we can take i t  f rom there  and 

…[intervenes] .  

CHAIRPERSON :    Basica l l y  the point  is  the High Court  wi l l  

have determined the  urgent  one way or  the  other  

…[intervenes] .  

ADV MASUKU :    One way or  the other,  yes.    

CHAIRPERSON :    Then af te r  the 6 t h ,  we know bet ter  what  to  

do or  what  not  to  do.    20 

ADV MASUKU :    Yes,  that  is  correct .  

CHAIRPERSON :    A l l  r ight ,  I  get  i t .   On the very last  point  

you made,  sp i r i tua l  seclusion,  which in  correspondence was 

the ground for  postponement  that  was ra ised speci f ica l l y  on  

behal f  o f  Mr S indane,  which you say is  not  abandoned and 
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that  is  so cont rary to  what  the a ff idavi t  o f  the Evidence 

Leader says.   The d i f f i cu l t y  I  have wi th that  submission is  

that  I  have not  seen,  i f  I  missed i t  you wi l l  d i rect  me to the  

re levant  par t ,  I  have not  seen any re l iance in  the a ff idavi t  

support ing the appl icat ion fo r  a postponement ,  re l iance on 

the need fo r  Mr S indane 's sp i r i tua l  seclusion.   That  is  the 

d i f f icu l ty.  

 In  the le t te r  i t  is  deta i led and so on,  and once one 

heard that  there was going to be a postponement  

appl icat ion,  in  my mind i t  was uppermost  that  there was a 10 

ground that  was going to be ra ised speci f ica l ly  in  the  

postponement  appl icat ion,  and i t  i s  s imply not  there,  i f  I  am 

correct  in  my reading of  the papers.   So on what  basis can 

you say i t  is  not  abandoned?   

ADV MASUKU :    Wel l ,  Chai r  and Commissioners,  i t  has not  

been wi thdrawn.   I t  is  deta i led,  as you say,  in  the le t ter,  but  

because i t  is  a  mat ter  that  we would rather  not  have 

anybody d igging a l i t t le  more on i t ,  we would rather  not  

present  i t  as a st rong basis fo r  a postponement .   I  th ink we 

have got  other  st ronger grounds for  postponement  than th is  20 

…[intervenes] .  

CHAIRPERSON :    When you say s t ronger,  i t  is  as i f  i t  is  

there,  but  not  a rgued wi th as much v igour as Mr S indane 

might  otherwise have wanted to.   So i t  is  not  there at  a l l .   

So you cannot  even ta lk  st ronger or  weaker,  i t  is  not  there.   
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I  do know,  no,  no,  no,  i f  Ms Qofa  is  point ing you to where  

there is  ment ion,  there is  def in i te ly  ment ion of  i t ,  passing  

ment ion of  i t ,  and i t  is  not  ment ioned as a ground for  the  

postponement .   I  am qui te  aware of  that  …[intervenes] .  

ADV MASUKU :    No …[ intervenes] .  

CHAIRPERSON :    Because I  hope I  read the founding 

…[intervenes] .  

ADV MASUKU :    No,  you d id read i t  cor rect ly.  

CHAIRPERSON :    Yes.  

ADV MASUKU :    But  what  I  am submit t ing,  Chai r,  is  that  10 

of ten  in  these appl icat ions you want  to  emphasise what  you  

would regard as more compel l ing grounds,  but  the mat ter  of  

sp i r i tua l  seclusion is  deal t  wi th  in  the reply.   I t  is  a  reply to  

the …[intervenes] .  

CHAIRPERSON :    Which you and I  know you cannot  do in  

an appl icat ion  …[intervenes] .   

ADV MASUKU :    No,  I  th ink …[intervenes] .  

CHAIRPERSON :    You make your  case in  your  founding 

papers,  not  in  rep ly.  

ADV MASUKU :    No,  Chai r,  I  th ink the commission 20 

proceedings stand in  a l i t t le  b i t  o f  a  d i f ferent  foot ing than 

your cour t  p rocess.   I  have a feel ing that  as a Commission  

you can admit  inadmissib le hearsay evidence,  you can hear  

–  not  admi t ,  sor ry.   You can hear cer ta in types of  

unsat is factory evidence,  you real ly  wanted to say masters,  
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but  then that  i s  –  you are the authors of  your  own process .   

 But  in  the reply,  what  I  am t ry ing to suggest  is  that  

i t  i s  there in  the le t ter  the Commission has sent .   We cannot  

ask the Commission not  to  see i t ,  to  unsee i t ,  because i t  is  

not  in  the aff idavi t .  

CHAIRPERSON :    You see,  what  would have happened,  I  

th ink,  is  that  i f  the answer ing aff idavi t  had not  sa id  what  i t  

says about  sp i r i tua l  seclusion,  there would have been 

noth ing at  a l l  in  Ms Sindane 's  aff idavi ts  about  i t .   Now there  

is  something in  Ms Sindane 's aff idavi ts  about  i t  because the  10 

Evidence Leaders have ra ised what  they ra ise  about  

sp i r i tua l  seclusion.    

 So we now have i t  perchance,  but  I  know your point  

is  perchance or  however e lse ,  i t  i s  there in  f ront  of  us.   But  

I  guess the short  po int  I  am making is  that  even i f  we are to  

take cognisance of  i t ,  I  doubt  that  we can take i t  ser iously.   

Not  because I  do not  consider  sp i r i tua l  seclusion  to be a 

ser ious subject  which should be accorded the necessary 

respect ,  not  at  a l l ,  but  on the basis  that  for  purposes of  th is  

appl icat ion,  th is  postponement  appl icat ion,  Mr S indane 20 

h imsel f  d id  not  consider  i t  important  enough  to have i t  in  

the founding aff idavi t .  

ADV MASUKU :    I  suppose what  I  am submit t ing,  Chai r,  is  

that  once Mr S indane engages lawyers to  advise h im on 

how to present  the  best  foot  forward,  so far  as the 
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appl icat ion to postpone is  concerned,  there are  mat ters that  

can be emphasised,  there are mat ters that  can be de -

emphasised.    

 And the effect  o f  the mat ter  I  accept  ent i re ly  that  in  

the founding aff idavi t  should have featured i f  i t  indeed was 

the only reason for  a postponement ,  but  i t  is  one amongst  

others.   And what  he has chosen to do in  the founding 

aff idavi t  i s  to ,  essent ia l l y  to  ra ise those quest ions that  

would not  in t r igue the publ ic  insofar  as sp i r i tua l i ty  and 

spi r i tua l  exclus ion is  concerned.  10 

 So we would rather  not  have eNCA or  any media 

house d igging around a mounta in looking fo r  Mr S indane to  

see exact ly  who he is  dancing wi th and how he is  doing i t  o r  

which pot  he is  pocking and that  k ind of  th ing.   So i t  i s  

real ly  not  because I  want  that  to  be in  the foref ron t  of  the 

Commission i tse l f ,  but  I  th ink we have made submissions 

that  the Commission can consider  in  the …[intervenes] .  

CHAIRPERSON :    A l l  r ight ,  a l l  r ight .   Let  me move on to  

what  I  consider  to  be a more substant ive issue  and which 

presents me wi th  ser ious d i f f icu l ty,  and that  is  Mr S indane  20 

d id not  th ink about  the const i tu t ional  issues in  par t i cu lar  

c lose to or  on  the  20 t h  o f  September 2026 when he brought 

th is  postponement  appl icat ion.    

 He thought  of  them as far  back as the 7 t h  o f  August  

when he wrote to  the Commission 's at to rneys ra is ing these 
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const i tu t ional  issues ,  and that  was not  the end.   He ra ised 

them again on the 15 t h  o f  August .   So he has known about 

these const i tu t ional  issues fo r  qui te  some t ime now.    

 And to add to th is ,  the approach to the Chief  

Just ice for  the sect ion 47 consent  was on the  18 t h  o f  

August .   The Chief  Just ice responded to that  wi th in  a very  

short  space of  t ime,  only seven days.   She responded on 

the 25 August ,  g rant ing the consent .   And in  the request  for  

the consent ,  the substance o r  the  . . . [ ind ist inct ]  o f  what  Mr  

S indane said he wanted to ra ise were exact ly  these 10 

const i tu t ional  issues.    

 Now,  i t  i s  c lose to a  month now af ter  the Chie f  

Just ice,  i t  is  just  under a month f rom the t ime that  the Chief  

Just ice granted consent  that  I  may be c i ted in  the High 

Court  appl icat ion ,  but  Mr S indane  has been s i t t ing ,  doing  

noth ing,  not  coming to seek the postponement  that  he now 

seeks on the basis that  there is  to  be the High Court  

appl icat ion.    

 Even that  High Court  appl icat ion ,  not  ta lk ing just  

about  the postponement  appl icat ion,  even that  High Court  20 

appl icat ion i tse l f  was launched when?  Yes,  on the  20 t h  o f  

September.   Only three days ago,  a f ter  consent  was granted 

on the 25 t h  o f  August .   So how can we be expected to grant  

a postponement  when Mr S indane h imsel f  never took the  

issue of  the postponement  ser iously?   
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 Subject  to  what  you say,  of  course,  but  f rom where 

I  am s i t t ing,  i t  does not  look l ike he took i t  ser iously.   I f  he 

d id,  he would have moved as soon as he knew that  he  

wanted to go to the High Court .   And indeed he wou ld have 

moved wi th expedi t ion,  even in  br ing ing the High Court  

appl icat ion.   So why must  we postpone now,  at  the last  hour 

as i t  were?   

ADV MASUKU :    Chai rperson and Commissioners,  I  d id  say 

that  I  am not  br ing ing to you a model  of  per fect ion  insofar  

as  the expedi t ion aspects are concerned.   I  am not  going to  10 

defend the fact  that  the mat ter  was brought  u rgent ly,  or  that  

Mr S indane acted as expedi t iously in  one way or  another.   

You can cr i t i c ise h im for  that .  

 But  there are explanat ions that  a re g iven in  the  

aff idavi ts  re lat ing  to what  exact ly  t r iggered h im to consider  

br ing ing th is  appl icat ion as he has done,  one of  which is  the 

subpoena of  the 7 t h  o f  September.   Ja,  the subpoena of  the  

7 t h  o f  September.   And even that  must  not  be unders tood to  

suggest  that  that  is  a good explanat ion worth the 

Commission 's –  I  mean,  the Commission is  correct  to  20 

cr i t i c ise Mr S indane fo r  not  being met icu lous in  how he has 

brought  the appl icat ion.    

 I  am not  suggest ing by any st retch  that  there is  an  

explanat ion for  i t .   A l l  I  am saying is  now we are here,  and 

these are the  issues he has ra ised.   Should the  
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Commission,  in  i ts  d iscret ion,  c lose i ts  eyes towards that?  

Cr i t i ca l  as i t  may be of  the fact  that  he has presented an 

unsat is factory model  of  act ing expedi t iously,  and I  do not  

even want  to  suggest  that  I  can present  a sp i r i ted defence 

of  what  you are put t ing to me  and I  am sure that  my l earned 

f r iend is  going to  emphasise that  aspect  too.   But  as I  say,  

what  the Commission has faced is  what  is  present  before i t  

…[intervenes] .  

CHAIRPERSON :    We –  no,  cont inue,  cont inue.  

ADV MASUKU :    Ja,  what  is  present ly  before i t .  10 

CHAIRPERSON :    Yes,  yes.  

ADV MASUKU :    And the real i ty  that  is  there at  the moment ,  

i r respect ive of  the imperfect ions o f  events preceding them ,  

and we suggest  that  you can cr i t ic ise i t .   You can say that  

Mr S indane d id not  act  expedi t iously,  and he should have.   

And you can even go as fa r  as saying i t  g ives the  

impression that  he does not  want  to  cooperate wi th the 

Commission ,  but  that  is  the real i ty  of  the pan el ,  o f  the 

Commission  now,  is  that  there  are cer ta in object ive  facts 

that  a re before i t .    20 

 I  mean,  object ive  procedural  s teps that  have been 

act ivated.   So h istor ica l  imperfect ions are there,  and we 

cannot  wish them away.   In  your  reasoning of  how you deal  

wi th  the postponement  appl icat ion,  you should engage wi th  

them.  And as I  say,  there is  an explanat ion for  why he has 
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acted as he does,  as he has ,  and that  explanat ion may wel l  

be unsat is factory f rom how you have p i tched the quest ion to 

me.    

 And le t  me say,  as counsel lo r,  I  must  accept  that  i t  

could have been done bet te r.   I t  could have been done wi th 

expedi t ion ,  but  what  I  am asking the Commission is  to  

consider  present  real i ty  and ask i tse l f ,  can we be fa i r  and 

credib le i f  we are  to over look what  is  before us now,  on the 

basis of  th is  imperfect  record of  Mr  S indane 's past  response 

to the requi rements of  the Commission ?  Try ing to sp i r i ted ly  10 

defend mysel f  on  that  i s  s ink ing mysel f  in to a deep hole.   I  

do not  l i ke doing that .  

CHAIRPERSON :    You say we must  look at  the  here and 

now,  the present ,  and not  so much on what  happened 

h istor ica l ly.   I  th ink you wi l l  accept  that  the fact  that  the 

Commission 's at torneys wrote to  Mr S indane 's at to rneys  on 

the 16 t h  o f  September,  suggest ing  to them that  Mr S indane 

must  apply fo r  a  postponement  which should be f i led not  

la ter  than the 18 t h  o f  September,  I  am sure that  you wi l l  

accept  that  that  is  the here and now and the present  and 20 

not  past ,  past  h is tory.    

 But  Mr S indane st i l l  d id  not  do that .   I  mean,  the 

Commission 's at torneys had no obl igat ion to even suggest  

to  Mr S indane tha t  he must  apply for  a postponement .   That  

is  something he ought  to  have done of  h is  own accord ,  but  
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he st i l l  d id  not ,  and that  adds to what  I  re fer  to  as a  ser ious 

d i f f icu l ty  that  I  have.    

ADV MASUKU :    No,  I  understand that ,  Chai r.   So,  Ms Qofa  

says that  i t  was a two -day de lay,  and i t  is  not  a s  

just i f i cat ion.   I t  is  an explanat ion.    

CHAIRPERSON :    I t  is  not  a two -day delay.   From the 16 t h  

to  the t ime that  the appl icat ion was eventual ly  f i led ,  i t  is  not  

a two-day delay.  

ADV MASUKU :    No,  actual ly,  le t  me t ry  and get  the precise  

dates and a l l  that .   Chai r,  I  th ink you have an inc is ive 10 

appreciat ion of  th is  i ssue.   Of ten ,  as a judge,  you would 

have been conf ronted wi th s imi la r  c i rcumstances,  and you 

would have been able to  deal  wi th  them.   A l l  I  am asking is  

that  you do not  ask us to c lean up the mess by s ink ing 

ourselves even fu r ther.    

 I  th ink my acceptance of  the  imperfect ions should  

count  as a responsib le response to the quest ions that  are 

ra ised.   I  sa id r ight  f rom the beginning,  i t  is  an imperfect  

record,  but  a number of  o ther  submissions have made that  

th is  i s  not  a lack of  bona f ides .   Some of  i t ,  Chai r,  i s  real ly  20 

just  being overwhelmed by th ings.    

 You know,  you are f rozen in  t ime because now you 

have got  to  appear before th is  Commission  and you now 

have a sp i r i tua l  cathars is .   You know,  there is  a moment  of  

something that  just  –  so I  am not  even t ry ing to  expla in 
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what  I  am t ry ing  to expla in ,  but  I  am only saying,  accept  

that  the best  foo t  I  can put  on th is  aspect  is  to  concede that  

I  have not  presented to you a per fect  record that  expla ins  

b low-by-b low what  should have happened.   What  I  am 

appeal ing to is  your  d iscret ionary power and your sense of  

what  the in terest  of  just ice would be,  even in  th is  imperfect  

record that  you have ,  and that  i s  what  S indane would be 

asking.    

 And to make the remarks that  would effect ive ly  

guide not  just  Mr  S indane,  every other  wi tness who comes 10 

before the Commission and has a s imi lar  engagement  wi th  

the Commission,  on the importance of  t imely responses to  

the Commission 's  d i rect ives  and i f  you say you are going to 

do something on a par t i cu la r  day,  do i t .   I f  you are not  able 

to ,  communicate.   And I  am not  suggest ing that  that  i s  what  

happened.    

 And so,  yes,  th is  is  an imperfect  record.   But  what  I  

am appeal ing to is  more powerfu l  and more might ier  than 

the imperfect  record,  which is  your  power to  determine what  

is  just  and equ i table in  the c i rcumstances of  what  i s  20 

present ly  before you.    

CHAIRPERSON :    Wi th the  except ion  or  exclus ion of  you 

and Mr S imelane,  I  th ink the legal  team remains by and 

large the same as that  represent ing  Mr S ibanyoni .   I  wonder  

i f  what  was happening here is  not  a case of  Mr S indane,  
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l ike Mr S ibanyoni ,  having accepted that  he too wi l l  just  le t  

the Commission run i ts  p rocess,  and that  the postponement  

appl icat ion was a last  minute thought .   Is  that  not  what  

possib ly  happened here?  Because as you concede,  i t  is  

d i f f icu l t  to  expla in what  has been happening on any log ica l  

basis.    

ADV MASUKU :    No,  Chai r.   I  th ink what  would be fa i r  is  to  

engage wi th  the const i tu t ional  i ssues as f ramed,  and to see 

whether  they are  f r ivo lous const i tu t ional  quest ions that  a re 

ra ised.    10 

CHAIRPERSON :    No,  I  am ra is ing  th is  because the  two of  

them were ra is ing those same const i tu t ional  issues  

…[intervenes] .  

ADV MASUKU :    No,  no …[ intervenes] .  

CHAIRPERSON :    Even when consent  was sought  f rom the 

Chief  Just ice,  i t  was sought  for  o r  on behal f  o f  both o f  them.   

ADV MASUKU :    No,  no,  that  is  correct .   So I  do not  t h ink I  

can take the mat ters fu r ther  than I  have.   I  th ink,  Chai r,  you 

are correct .   But  the postponement  appl icat ion is  not  a  

st rategy.   He is  not  here because he is  s ick ,  but  he has a lso 20 

genuinely put  an appl icat ion in  the  High Court .   He has got  

a case number.    

 He has taken steps to ensure that  you are proper ly  

c i ted as the Chai r  o f  the Commission,  and a l l  the  

Commissioners.   He has ra ised a re l ie f  that  he seeks 
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against  the Commission.   I t  is  going  to be heard by a Judge.   

I f  in  the event  of  th is  ongoin g process i t  turns out  that  th is  

was a ruse,  then I  would be horr i f ied,  because when I  got  

engaged,  i t  d id  not  come across to me l ike a ruse  to t ry  

and,  you know,  te l l  in  grand,  which  maybe I  wi l l  not  say 

what  I  was going to say,  but  i t  is  that  s ty le  of  l i t igat ion that  

seeks to  undermine or  that  keeps throwing in  in ter locutory 

appl icat ions in  order  to  st i f le .   The issues ra ised in  the 

appl icat ion are leg i t imate.    

 They wi l l  engage a Judge.   Whether  Mr S indane 10 

loses or  wins,  u l t imate ly,  they w i l l  not  be d is missed as 

f r ivo lous or  s i l l y  a t tempts  to  avoid  being here.   And qui te  

f rankly,  when I  had the opportuni ty  to  speak to Mr S indane,  

he said i f  everyth ing e lse fa i l s ,  we wi l l  appear before the 

Commission.   So I  would l i ke to  bel ieve that  he can stand 

on h is word,  especia l l y  when he is  encouraged to do so by  

the lawyers he has engaged fo r  th is  d i f f icu l t  appl icat ion.   

Ja.  

CHAIRPERSON :    Just  one last  quest ion on the issue of  the 

t iming.   I  wi l l  have another  quest ion,  and I  hope that  one 20 

wi l l  be my very last  ques t ion.   On the t iming,  i t  was I  who 

suggested that  a substant ive appl icat ion  should be brought .   

That  d id not  come f rom Mr S indane.   I  th ink i t  was r ight  at  

the ta i l  end af ter  we were done wi th Mr S ibanyoni 's  

test imony.   Then I  sa id,  what  happens on Wednesday?  And 
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i t  became c lear  that  we were not  go ing to go ahead.  

 And i t  was then I ,  I  just  hope and pray that  the  

t ranscr ip t  wi l l  bear  me out  on th is ,  but  Ms Qofa can correct  

me i f  I  am wrong.   I t  was I  who then said,  br ing a 

substant ive appl icat ion.   So to  m e,  th is  adds to Mr  

S indane 's lack  o f  act ion,  or  Mr S indane 's inact ion wi th 

regards to seeking a postponement  appl icat ion t imeously.  

 Why should i t  be th is  Commission that  suggests on  

the 11 t h  hour,  as  i t  were,  that  a substant ive postponement  

appl icat ion should be brought?  You know,  when you add a l l  10 

of  these,  the cumulat ive effect  is ,  should we real ly  g rant  

th is  postponement  appl icat ion?   

ADV MASUKU :    Yes,  Chai r,  I  appreciate the d i lemma,  but  I  

want  to  submit  that ,  and to a lso,  f rom what  Ms Qofa said,  

has whispered in  my ear,  you are correct  that  you d i rected 

that  a substant ive appl icat ion be brought .   And par t  o f  that  

is ,  I  mean,  i t  is  important  that  the Commission g ives 

d i rect ives of  the  nature that  you are g iv ing on a  regular  

basis,  because that  i s  the only way you are going to get  

th ings done.    20 

 And we should not  read in to the fact  that  the  

Commission ended up doing that  as a s ign that  the person 

who was being d i rected to do that  lacks the bona f ides ,  

even wi th an imperfect  record.   But  somet imes you have to 

use subpoena powers,  you have to use cohesive powers to  
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get  people to  come here and to answer quest ions.   So I  

submit  that  the fact  that  you had to  do that ,  yes,  that  is  par t  

o f  how you regula te the processes here,  and how the publ ic  

wi l l  learn about  how th is  process o f  the Commission  should  

be engaged.   I t  does not  ext r i cate Mr S indane 's imperfect  

record,  no ,  and I  wi l l  not  t ry  to  do that .    

 But  what  I  am t ry ing to do is  to  move your th ink ing,  

Chai r,  perhaps the Commissioners too,  away f rom an 

overemphasis on the faul ts  of  Mr S indane,  fau l t  as they are,  

but  on what  is  before us now as an in terest  of  just ice 10 

balancing effect .   I f  there was a court  order,  I  would  

immediate ly concede that  perhaps a court  order  i s  a  s ign of  

d isp leasure,  or  do something to show your d isp leasure on 

that  aspect .  

 I  mean,  i t  is  a  Commission of  Inqui ry  and par t  o f  

what  we are t ry ing to learn is  to  be candid where we have 

gone wrong and where we have not  been t idy in  how we 

engage wi th the  Commission.   So as counsel ,  I  can onl y  

apologise for  that  imperfect  record,  but  ask st rongly that  the  

Commission exerc ise i t s  d iscret ion  in  the manner in  which I  20 

have suggested in  my address or ig inal l y.  

CHAIRPERSON :    Last ly,  I  heard  your argument  on the 

pre judice  that  Mr S indane wi l l  suffe r  i f  the chats  are f l ighted 

in  h is  absence.   I  l is tened to every  word carefu l ly,  but  I  just  

want  to  make sure that  I  understand why i t  is .   Because you 
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basica l ly  say,  amongst  others,  because the explanat ion was 

qui te  lengthy,  but  amongst  others you say,  once  these are 

f l ighted,  they are out  there,  they cannot  be reversed,  and to 

an extent  they may even suggest  cr iminal i ty  on the  par t  o f  

Mr S indane,  and that  too cannot  be  reversed.    

 Why is  i t  that  when Mr S indane takes the stand,  he 

is  or  wi l l  not  be in  a posi t ion to c lar i fy  what  the t rue posi t ion  

is ,  and therefore  d isabuse the minds of  those who may 

a l ready have had a par t i cu la r  impression about  h im?  Why 

is  i t  that  that  cannot  be done?  Bear  in  mind that  the  10 

Commission is  operat ing under very st r i c t  t imel in es,  but  of  

course st r ic t  t imel ines can never  mean that  Mr S indane  

should be t reated unfa i r ly.    

 That  I  do real i se.   But  i f  the chats  can be f l ighted,  

and i f  Mr S indane can come back here,  g ive us the t rue 

factual  posi t ion,  g ive the  context  that  you say these wi l l  be  

f l ighted in  the absence of ,  and do a l l  o f  the other  th ings that  

you say are necessary,  why is  i t  that  what  pre judice he may 

in i t ia l l y  have suf fered can be undone so fa r  as that  is  

humanly possib le?   20 

ADV MASUKU :    Chai r  and Commissioners,  I  th i nk  i t  is  an 

important  quest ion,  and the best  answer I  can g ive  is  that  

Mr S indane should not  have to be  p laced in  a posi t ion of  

undoing any pre judice.   In  other  words,  he should  not  be  

p laced in  a s i tuat ion where he is  undoing stuff  that  is  
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a l ready in  rotat ion and that  is  a l ready being recyc led.   He 

should not  have to be presented wi th that  because the  

Commission has got  a d iscret ion o f  fashioning a procedure  

that  a l lows a real - t ime presentat ion of  ev idence in  which 

that  potent ia l  p re judice is  avoided ,  where he has to t ry  and 

undo in  the hearts and the minds o f  people th ings that  have 

a l ready been said  in  publ ic ,  which may not  be bel ieved.  

 And I  am not  suggest ing that  he would be unable to  

do that .   No,  that  is  not  the quest ion.   The quest ion is  that  I  

do not  th ink that  the Commission should become that  10 

p lat fo rm in te rms of  which there is  a l ready negat ive  

publ ic i ty  a round h im,  and what  he  needs to do is  to  come 

and undo that  which has been done by the Commission.  

 Because the Commission has got  a d iscret ion to 

fashion a procedural  remedy to h is  d i lemma that  could avoid  

that  s i tuat ion  and that ,  we submi t ,  the procedure  we are 

asking for  would be a fa i r  one because i t  does not  have to 

put  h im under that  pressure tha t  the Chai r  suggests i t  

should be brought .   Sorry,  Chai r,  can I?   

 So,  in  a way,  what  I  am submit t ing real ly  i s  that  the  20 

Commission,  of  the opt ions that  i t  has in  te rms of  how to 

regulate the fu r ther  conduct  of  th is  mat ter,  we would  submit  

the one that  s i ts  comfor tably wi th const i tu t ional  r igh ts is  t he 

one where Mr S indane does not  have to undo anyth ing but  

can s i t ,  hear  the evidence being f l ighted,  and in  real  t ime,  
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o ffer  a rebut ta l  o r  a conf i rmat ion or  whatever  e lse  that  he 

would be enjo ined to do.  

 A procedure in  terms of  which a  one -s ided show,  

the Chai r  would be in imical ,  basica l ly,  to  your  whole ident i ty  

and your whole jud ic ia l  ph i losophy,  f l ight ing evidence in  a  

one-s ided show to a person who,  in  fact ,  faces a cr iminal  

prosecut ion.   That  would be dangerous fo r  even h is 

presumpt ion of  innocence.  

CHAIRPERSON :    Of  course,  I  put  the quest ion  to you 

assuming the pre judice because that  is  how your argument  10 

was f ramed.    

ADV MASUKU :    Yes.  

CHAIRPERSON :    A t  th is  stage,  i t  is  not  necessar i l y  that  I  

accept  that  there wi l l  be pre judice.    

ADV MASUKU :    Yes.  

CHAIRPERSON :    I  do not  even know what  submissions Mr 

Chaskalson wi l l  present  in  that  regard.   Thank you,  Mr  

Masuku.    

ADV MASUKU :    I  understand,  Chai r.  

ADV BALOYI SC :    Mr Masuku,  maybe to your last  20 

conversat ion wi th  the Chai rperson is  a good p lace to  star t .   

We have before  us a medical  cer t i f icate.   Is  that  the  

explanat ion fo r  Mr S indane not  being here?  Because I  am 

not  sure.   A le t te r  was sent  which  said he is  in  seclusion  

and the impression that  I  got  f rom that  le t ter  was he would 
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not  appear today,  because that  i s  what  the le t ter  says.   He 

wi l l  not  be appear ing today because he is  in  seclusion and 

he cannot  be d istu rbed.   Now you g ive us a medical  

cer t i f icate.   What  is  the basis fo r  h im not  being here today?  

And I  ask that  for  my own c la r i f icat ion.    

ADV MASUKU :    Commissioner  Ba loyi ,  I  d id  not  g ive you a 

medical  cer t i f icate.   He d id.  

ADV BALOYI SC :    We received a medical  cer t i f icate.    

ADV MASUKU :    Yes.  

ADV BALOYI SC :    I  thought  you would understand that  is 10 

what  I  am saying  …[intervenes] .  

ADV MASUKU :    Yes,  no,  I  unders tand that  you are  saying 

…[intervenes] .   

ADV BALOYI SC :    His team has g iven us a  medical  

cer t i f icate that  bears h is  name f rom his  doctor  

…[intervenes] .   

ADV MASUKU :    No,  but  that  is  h is  medical  cer t i f icate.    

ADV BALOYI SC :    Yes.  

ADV MASUKU :    He is  the one who went  to  the doctor  and 

was examined by the doctor.    20 

ADV BALOYI SC :    Mr Masuku,  I  d id  not  expect  there would  

be cont roversy about  th is .   I  thought  you would understand 

when I  say you have g iven us .   I  am happy to rephrase i t  to  

the extent  i t  may be making you concerned.   Mr S indane 

has g iven us a  medical  cer t i f icate.   We have a le t ter  
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previously  f rom his at torneys  that  he  cannot  appear  

because he wi l l  be in  seclusion .   I  am s imply seeking 

c la r i f icat ion at  th is  point ,  what  is  the reason for  h im not  

being here today?   

ADV MASUKU :    So there is  a combinat ion of  factors,  one 

of  which is  th is  medical  cer t i f i cate that  you have,  which  

expla ins h is medical  condi t ion ,  but  I  am inst ructed that  he is  

in  fact  s t i l l  in  sp i r i tua l  seclusion .   So that  may wel l  be 

another  reason.   But  as I  sa id when I  responded to the  

Chai r  on the spi r i tua l  seclusion issue,  I  do want  to  t read 10 

very caut iously and not  over -emphasise that  journey  he is  

going through.    

 What  I  would  l ike Commissioner Baloyi  to  

understand f rom my submission is  that  Mr S indane is  asking 

for  a postponement  based on h is cur rent  medical  condi t ion 

and is  a lso ask ing fo r  a postponement  based on the 

appl icat ion i t se l f  that  he has submi t ted before you,  which is  

that  there is  a pending court  chal lenge that  d i rect ly  bears 

on the mater ia l  that  may wel l  be f l ighted today.   And what  

we are asking the Commission  to do is  to  grant  a 20 

postponement  that  would g ive credib i l i t y  to  the  jud ic ia l  

process.    

ADV BALOYI SC :    Okay.   Can I  just  share my o bservat ion 

of  th is?  The f i rs t  reason that  was provided,  which is  that  he 

is  in  seclusion,  i t  seems in  my v iew i t  is  undermined by the 
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fact  that  he has deposed two aff idavi ts .   So he has broken 

that  seclusion.   The impression that  was created was he is  

complete ly unavai lab le.   That  is  why he wi l l  not  be here.  

 The impression  that  I  have gained f rom th is  

process,  inc luding the aff idavi t  for  the postponement ,  is  that  

he was avai lab le  to  consul t  wi th  h is  legal  representat ives 

and to g ive inst ruct ions and to pr epare aff idavi ts .   That ,  in  

my v iew,  undermines the in i t ia l  suggest ion that  he was 

complete ly unavai lab le.   That  is  an observat ion.  

 The second is  about  the medical  cer t i f icate.   In  10 

your submissions,  you have said that  he is  unable to  

provide inst ruct ions,  to  fo l low proceedings,  because of  h is  

medical  condi t ion as per  th is  medical  cer t i f icate.   The 

observat ion that  I  make about  i t  is  th is  medical  cer t i f icate  

does not  say he is  incapaci ta ted to fo l low proceedings.   I t  

does not  say he is  incapaci ta ted to  g ive  inst ruct ions.    

 In  fact ,  i f  i t  sa id that ,  that  would be deeply  

problemat ic ,  because he has g iven inst ruct ions.   That  i s  

why you have got  these comprehensive aff idavi ts  that  are  

deposed to h im in  h is  name.   So my observat ion is  the 20 

medical  cer t i f i cate does not ,  in  my v iew,  and I  accept  Mr  

Chaskalson has happi ly  accepted that  i t  prov ides an 

explanat ion,  but  f rom where I  am s i t t ing,  the medical  

cer t i f icate does not  expla in why he is  not  here ,  he  cannot  

s i t  here today,  because i t  does not  speak to an incapaci ty.    
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 The fur ther  observat ion that  re lates to the medica l  

cer t i f icate is  that  i t  says he wi l l  resume duty on the 28 t h .   

Again,  i t  says noth ing about  h is  inabi l i ty  to  par t i c ipate in  

our  proceedings.   I  have no idea what  duty he does.   So he 

may wel l  be d isqual i f ied to  resume dut ies,  whatever  h is  

dut ies  are,  in  the  normal  course,  because of  that  condi t ion.   

I t  does not  speak to whether  that  condi t ion that  is  descr ibed 

there incapaci ta tes h im f rom si t t ing through our  proceedings 

and par t i c ipat ing.   Those are my observat ions about  the  

medical  cer t i f icate.    10 

 The second th ing that  is  not  c lear  to  me is  you,  and 

I  am t ry ing to –  you may respond i f  you want  to .   I  do 

apologise at  th is  point .   I f  you want  to  take i t  b i t  by b i t ,  you 

can respond to my observat ions.    

ADV MASUKU :    No,  Commissioner Baloyi ,  thanks for  those 

observat ions.   I  th ink they are reasonable observat ions.   

What  I  am ask ing Commissioner Baloyi ,  that  you,  in  

evaluat ing  what  has happened,  is  to  accept  that  there  are  

cer ta in areas of  –  wel l ,  I  th ink  any human person,  especia l ly  

where i t  concerns thei r  sp i r i tua l  seclusion decis ions,  where 20 

he said he had  l imi ted,  not  comple te unavai lab i l i ty,  where i t  

is  l imi ted avai lab i l i ty.    

 These th ings are deeply personal .   The heal th of  a  

person,  i f  you want  h im here,  in  whatever  condi t ion he is  in ,  

you would be ent i t led to ca l l  h im i f  he  is  not  able to  come.   
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Because the observat ion appears to  suggest  that  the c la im 

to i l l  heal th  does not  necessar i ly  mean that  he  cannot  

comprehend the proceedings ,  but  a medical  doctor  of ten 

s imply d iagnoses what  the condi t ion is .  

 I t  is  up to the ind iv idual  w ho is  s ick  to  decide  

whether  that  cond i t ion,  wi th  that  condi t ion,  he can st i l l  walk  

in  here and fo l low the processes.   I  am inv i t ing the  court  –  

sorry,  the Commission to g ive pr imacy to the d igni ty  that  is  

associated wi th medical  condi t ions of  wi tnesses that  have 

met  those medica l  condi t ions.    10 

 That  there are aspects of  d igni ty  that  are impl icated 

there fo r  which,  however one sees i t ,  and you do not  have 

to bel ieve them,  but  u l t imate ly you say normal  human 

exper ience is  that  when someone says he is  s ick,  to  t ry  and 

d ig a b i t  more and f ind that  th ing that  wi l l  fo rce  h im to be 

here may wel l  just  c ross the l ine on the issue of  the 

inherent  d igni ty  that  a person has.  

ADV BALOYI SC :    Yes.   I  have been,  Mr Masuku,  very  

in tent ional  not  to  speak about  d isbel iev ing the  medical  

cer t i f icate.   I  am not  going there w i th i t .   I  am comment ing 20 

on the face of  what  is  conta ined and shar ing wi th  you my 

observat ions that  i t  does not  te l l  us,  or  at  least  me,  that  he  

is  therefore unable to  come and s i t  through h is test imony.   I  

do not  take i t  any fur ther  than that .   That  is  my 

observat ions.    
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ADV MASUKU :    I  accept  that  point .  

ADV BALOYI SC :    The second issue is  you say we should 

defer,  the Commission should defer  to  the court  p rocess.   I  

am assuming i t  is  qui te  del iberate that  you do not  asser t  

any author i t y  fo r  that .   I t  seems to  me,  and p lease correct  

me i f  I  am wrong,  that  you are asking us out  of  cour tesy to 

defer  to  the court ,  no more than,  you  do not  p lace i t  h igher 

than i t  is  the th ing to do now that  we have got  pending 

proceedings,  maybe hold your horses.   You do not  do more 

than asking us out  of  cour tesy,  no?   10 

ADV MASUKU :    Yes.   No,  Commissioner  Baloyi ,  I  am not  

asking for  cour tesy.   I t  is  not  a courtesy.   I t  is  a  procedural ,  

i t  is  a  considerat ion on an appropr ia te procedure that  

balances the sta tus of  the court  and the  status  of  the 

Commission.   And what  I  am asking  the Commission to do is  

to  defer  to  the courts because the issue that  the court  now 

seized wi th  i s  an  issue that  may impl icate how the 

Commission per forms i t s  u l t imate  dut ies in  re lat ion to Mr 

S indane.    

 So in  that  way,  when the Commiss ion respects the  20 

jud ic ia l  author i t y,  which i t  must ,  which is  ent renched in  

sect ion 165 of  the Const i tu t ion,  and essent ia l ly  what  the 

Commission does,  g iven that  i t  is  the Pres ident 's  

Commission of  Inqui ry and the court  is  in  fact  an inst i tu t ion  

establ ished in  terms of  sect ion 165 of  the Const i tu t ion,  what  
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I  am saying is  that  there is  comi ty betwee n the two 

inst i tu t ions that  are per forming an adjudicat ive or  

invest igat ive funct ion.    

 You per form an invest igat ive  or  adjudicat ive  

funct ion.   The court  per forms an adjudicat ive funct ion.   But  

what  they adjudicate is  something that  may be re levant  for  

your  invest igat ive  capaci ty,  and I  am asking for  comi ty.   I t  

sounds to me tha t  i t  does not  requ i re speci f i c  author i ty.   I t  

sounds to me l ike  an argument  that  is  anchored on how our 

Const i tu t ion has ar ranged our  inst i tu t ions to work in  a way 10 

that  a l lows for  comi ty between them.   

ADV BALOYI SC :    I  th ink what  I  want  to  c lar i f y  is  you are 

not  suggest ing that  there is  anyth ing that  precludes us f rom 

proceeding pending that  appl icat ion.   You are not  p lac ing i t  

as h igh as that .    

ADV MASUKU :    In  my submissions,  I  speci f ica l l y  sa id that  I  

d id  not  say that  the appl icat ion presents a bar r ie r  to  th is  

Commission proceeding.    

ADV BALOYI SC :    Thank you.   You say we must  de fer  unt i l  

the 6 t h  o f  October,  but  we know in the normal  course 20 

judgment  could be,  maybe i t  is  an urgent ,  you get  a 

judgment  the fo l lowing day,  on the 7 t h  or  the same day,  

there are appeal  processes ,  and,  and,  and .   How do you see 

i t  unfo ld ing beyond?  Assuming an outcome ei ther  way,  what  

do you say we do?   
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ADV MASUKU :    Wel l ,  Chai r,  Commissioner Baloyi  and 

Chai r  …[intervenes] .  

ADV BALOYI SC :    No,  you can address me through Chai r.  

ADV MASUKU :    Yes.  

ADV BALOYI SC :    We do accept  that .    

ADV MASUKU :    Thank you for  that ,  Commissioner  Baloyi .   

I  mean,  as a pract i t ioner,  I  can sor t  o f  sense how th ings 

may tu rn out .   I  am not  obl i v ious to the possib i l i t y  that  i t  

could sp i ra l  in to days and months and a l l  that .   I  am aware  

of  that  possib i l i ty.   But  the fork c lears a l i t t le  b i t  bet ter  once 10 

the arguments have been made before the court .  

 And le t  us assume two var iab les  come out  of  the  

process.   The f i rs t  one being that  the appl icat ion  is  

d ismissed.   Mr S indane wi l l  have to take advice on whether 

to  appeal  i t  or  not ,  and that  i s  real l y  wi th in h is  const i tu t ional  

r ights to  decide  that  quest ion.   But  le t  us assume t hat  the  

Commission,  in  fact ,  . . . [ ind ist inct ]  the appl icat ion .   The 

Commission is  s imi lar ly  p laced in  that  posi t ion of  decid ing  

whether  to  go ahead and appeal  o r  not  to  appeal .  

 So I  accept  ent i re ly  that  what  we have t r iggered 20 

does have a cer ta in level  o f  uncerta inty,  but  the comfor t  I  

do have is  that ,  as I  say,  the fork c lears a l i t t le  b i t  bet ter  on 

the 6 t h  when the mat ter  has been argued  and we can f igure  

out  a way forward  that  may be in  our  mutual  in terest .  

 I t  may wel l  be that  in  the course of  t ime,  Mr  
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S indane says,  you know what ,  I  wi l l  just  come and deal  wi th  

these issues in  the  Commission and abandons the r ight  of  

appeal  or  whatever.   I f  he has los t ,  he might  decide,  wel l ,  

look guys,  we have lost  in  the court ,  le t  us go and deal  wi th  

th is  mat ter.   That  is  s t i l l  an open avenue ,  but  I  accept  

ent i re ly  the unpredictabi l i t y  of  the pathway that  we have 

t r iggered,  that  i t  does have unpredictable consequences 

that  you should be concerned about .   I  am not  going  to shy 

away f rom that  possib i l i ty.    

ADV BALOYI SC :    Yes,  which takes me to,  you have not  10 

addressed the balance of  convenience.   We are a 

Commission wi th  a def ined l i fespan .   And what  you cal l  

unpredictabi l i ty,  I  ca l l  i t  uncer ta inty.   That  beyond the 6 t h  o f  

October,  there is  a whole f ie ld  of  uncerta inty of  how th is  

could p lay out .   There is  l i t t le  comfor t  when you say Mr 

S indane could choose,  i f  he loses,  assuming he is  not  

successfu l ,  when you say he may choose to abandon an 

appeal ,  there is  very l i t t le  comfor t .   Nobody cont ro ls  that  

except  h im,  Mr S indane.   So he could appeal  a l l  the  way to  

the Const i tu t ional  Court .    20 

 I  say that  s imply to  make the point  that  the balance 

of  convenience would be an impor tant  factor  that  I  would  

have wanted to hear you,  who is  asking fo r  us to  de fer  to  a 

fu ture unknown,  what  you say,  g iven what  you know about  

the l imi ted l i fespan of  the Commission.  
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ADV MASUKU :    So Commissioner Baloyi ,  th rough you,  

Chai r,  I  thought  I  had addressed the issue of  balance of  

convenience and in  my address,  I  sa id that ,  or  I  submi t ted 

that  the Commission wi l l  invar iab ly,  insofar  as th is  

par t icu lar  wi tness is  concerned,  wi l l  have to deal  wi th  a  

delay and manage a  schedul ing inconvenience.   That  is  the  

one pre judice that  the Commission would suffe r.    

 But  on Mr S indane 's s ide,  the compel led  

par t ic ipat ion,  despi te  the factors that  he has ra ised,  the r i sk  

of  unre l iab le test imony,  the permanent  publ ic  d isc losure of  10 

documents that  may wel l  not  be,  that  may be qui te  

pre judic ia l  to  h im,  reputat ional  and d igni ty  harm,  inc luding  

what  I  sa id was a fa i r ly  impo rtant  considerat ion  in  the 

balancing exerc ise that  I  inv i ted the Commission to have a  

look at .   The impai rment  of  e ffec t ive court  re l ie f ,  and an 

appearance of  gui l t  before the cr iminal  t r ia l  even proceeds.  

 So I  sa id,  wel l ,  the pre judice to  the Commission is  

real ly  a schedul ing delay that  the Commission suffe rs.   But  

Commissioner Ba loyi ,  as you would wel l  appreciate,  the  

weighty pr inc ip le would be fa i rness to the par ty who is  l ike ly  20 

to suffe r  const i tu t ional  p re judice.   And a lso  just  accept ing  

that  in  the scheme of  th ings,  Commissions of  Inqui r ies l i ke  

th is  one,  wi l l  face at  some point  th is  k ind of  p redictable  

response f rom the wi tnesses that  i t  seeks to deal  wi th .  

 And as I  sa id,  the Commission has extensive  
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powers of  determin ing how to balance these compet ing  

in terests that  they have  and I  accept  that  there is  an 

inconvenience,  which I  cannot  take fur ther  than saying that  

inconvenience must  be balanced against  the other  

inconveniences that  I  have enumerated.    

ADV BALOYI SC :    Wel l ,  I  am ra is ing more than just  an 

inconvenience.   I  am ra is ing the possib i l i ty  that  Mr S indane 

may never test i fy  ever.   So i t  is  not  schedul ing.   Schedul ing  

is  easy.   That  is  not  what  I  am ra is ing wi th you.   You have 

a l ready heard Mr Chaskalson saying we can even come 10 

back on Monday.    

 So i t  is  not  a schedul ing inconvenience when I  

inv i te  you to speak to the balance of  convenience.   I t  is 

about  i f  we defer  to  the court ,  to  use your language,  i f  i t  is 

possib le.   Let  me say that  because I  do  not  th ink there is  a 

basis.   There is  no legal  basis that  is  being asser ted that  

we must  defer  to  the court ,  and I  appreciate that  is  not  what  

you are saying.    

 I f  i t  is  postponed f rom today to the 6 t h ,  i t  could p lay  

out .   There are  a l l  sor ts  of  possib i l i t ies of  what  could 20 

happen.   We have a def ined l i fespan.   Mr S indane may 

never come back to test i fy.   That  is  what  I  am ra is ing wi th  

you.   That  i s  against  the purpose and mandate  of  the  

Commission ,  that  is  where I  say,  how do we balance th is?   

 But  maybe le t  me add to th is  a lso that  I  do not  see 
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how you could address the balance of  convenience issue or  

concern wi thout  addressing the quest ions that  are ra ised in  

the not ice ,  because not  a l l  o f  i t  has to do wi th a cr iminal  

t r ia l  that  he is  fac ing,  fo r  example .   Not  a l l  o f  the quest ions 

have to do wi th  the gadgets or  the in format ion that  has 

been obta ined f rom the DPCI that  he is  d isput ing the 

Commission 's ent i t lement  to  deal  w i th .    

 There are quest ions here that  on  thei r  face look 

l ike they are capable of  being answered wi thout  impl icat ing.   

Look at  paragraph 2.1,  for  example.   A l is t  o f  names just  10 

wants to  know what  i s  your  re lat ionship wi th those people.   

You have not  sa id to  us in  your  submissions tha t  those 

names are impl icated in  the cr iminal  t r ia l  that  he is  fac ing.   

You have not  sa id  that .  

 You have not  sa id  to  us those names come f rom the 

gadgets,  h is  ce l l  phone ,  I  th ink i t  is  h is  ce l l  phone  records 

that  the DPCI got  and the Commission has access to.   You 

have not  sa id that .   So I  do not  know that  you could fu l l y  

answer the  balance of  convenience quest ion and concern 

wi thout  addressing how the quest ions that  are put  here or  20 

the in format ion that  i s  being sought  in  the 10.6  not ice 

impl icates these two th ings,  the cr iminal  t r ia l .  

 Wel l ,  I  th ink in  par ts you say,  or  he  says that  some 

of  the quest ions being asked of  h im are not  re levant  to  our  

terms of  reference.   I  do not  see that  you can answer that  in  
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a  b lanket  way wi thout  going through these.   And tha t  is  my 

d i f f icu l ty  wi th  h is  not  want ing to f i le  a statement  at  a l l ,  or  

h is  fa i lure to  f i le  a statemen t ,  and the appl icat ion a lso says 

he should not  be requi red to f i le  a statement  unt i l  the court  

has decided.    

 That  is  my d i f f i cu l t y  wi th  that ,  that  there is  no  

d iscr iminat ion ar is ing f rom the 10.6 not ice.   And I  do not  

know that  you can answer  a balance of  convenience 

concern wi thout  d iscr iminat ing  the  d i f fe rent  top ics  that  are  

being sought  f rom him.  10 

ADV MASUKU :    Yes,  thank you,  Commissioner Ba loyi ,  fo r  

those quest ions.   The f i rs t  one,  I  respect fu l ly  d isagree wi th  

your v iew that  there is  no legal  basis th at  I  have ra ised to  

ask th is  Commiss ion to defer  to  the courts.   I  d id  say that  

the courts have got  the f ina l  author i t y  on mat ters that  a re 

before them.  

 And i f  there is  a d ispute that  is  s tanding before the  

courts that  could impl icate the work of  the Commiss ion,  the 

courts must  be accorded,  as a mat ter  of  const i tu t ional  

commit tee,  must  be accorded the respect  by the 20 

Commission to decide those quest ions  and …[ intervenes] .  

ADV BALOYI SC :    I  th ink  I  misunderstood you.   Forg ive me 

for  in terrupt ing you.   I  misunderstood you.   I  thought  you 

accept  that  the fact  a lone of  f i l ing an appl icat ion does not  

preclude us f rom proceeding  …[intervenes] .  
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ADV MASUKU :    No,  no,  but  …[ intervenes] .  

ADV BALOYI SC :    Are you …[ intervenes] .  

ADV MASUKU :    No,  no,  but  Commissioner Baloyi ,  I  th ink I  

wi l l  t ry  again and be a b i t  more c learer  than I  th ink I  have.   I  

submi t ted  when you asked me th is  quest ion,  and I  made 

reference to const i tu t ional  requi rement  of  commit tee  

between urgencies such as th is  . . . [ ind ist inct ]  urgency,  real l y  

in  a  broad te rm,  not  to  suggest  that  i t  is  a  se l f -susta in ing  

urgency.    

 But  when a President  appoints a Commission of  10 

Inqui ry,  he does not  expect  the Commission of  Inqui ry  to 

compete wi th the  powers of  the court .   There is  a  genera l  

const i tu t ional  requi rement  to  respect  cour t  processes where  

they are deal ing wi th mat ters that  may u l t imate ly impl icate  

the funct ion ing of  a  Commission.  

 I  put  i t  no  h igher  than that  and I  do  not  agree that  

that  i s  not  a const i tu t ional ly  sound pr inc ip le on which to 

say,  however you  cal l  i t ,  deference,  postponement ,  that  as a 

Commission that  is  bound by the Const i tu t ion,  there are  

mat ters that  are now in court  which impl icate what  we are  20 

about  to  do.   So we wi l l  defer  to  the courts to  the extent  

that  there is  –  we are respondents  anyway in  that  par t icu la r 

appl icat ion.  

 But  the second quest ion regard ing the s i f t ing  

through of  the not ice,  I  appreciate that  quest ion.   I  th ink 
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there is  mer i t  in  what  you are  saying,  Commissioner  Baloyi ,  

I  accept  that .   Perhaps that  is  a job that  should be done,  

but  here is  the problem.   For  now,  i t  wi l l  be d i f f icu l t  to  do  

that  process in  the model  that  Mr Chaskalson suggests  

…[intervenes] .  

ADV BALOYI SC :    No,  for  my purposes,  my engagement  

wi th you,  do not  be concerned about  the model  that  he is  

suggest ing.   

ADV MASUKU :    Yes.  

ADV BALOYI SC :    In  fact ,  I  th ink the Commission stands to 10 

benef i t  bet ter  i f  Mr S indane is  s i t t ing there  and speaking to 

the –  I  happen to  agree wi th you,  he should be s i t t ing there 

to answer to  these WhatsApp messages,  and I  th ink i t  

serves the Commission bet te r.   So do not  wor ry about  that  

proposal  for  now.   For  my purposes,  i t  is  about  the balance 

of  convenience issue that  I  am ra is ing.  

ADV MASUKU :    Yes.  

ADV BALOYI SC :    The horse is  bol ted in  a way,  r ight?  In  

h is  papers,  Mr S indane should have expla ined why i t  is  he 

does not  d iscr iminate the d i f fe rent  quest ions that  a re ra ised 20 

here,  as some being answerable,  o thers not  being  

answerable,  because I  am chal lenging,  I  am taking the 

chal lenge up in  cour t ,  or  because they are impl icated  in  the  

cr iminal  mat ter  that  I  am facing.    

 He should have done that  in  h is  papers.   He d id not  
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do that ,  and where we s i t  now,  we are s i t t ing wi th absence 

of  a statement  on issues that  on the face of  i t  cou ld have 

and should have been answered because on the face of  i t ,  

they do not  appear to  be impl icated in  the cr iminal  t r ia l ,  and 

in  the const i tu t ional  concerns and arguments tha t  he is  

ra is ing in  h is  app l icat ion.   We do not  have now as mat ters  

stand.    

ADV MASUKU :    No,  I  appreciate  that  quest ion and that  

concern,  Commissioner  Baloyi .   And perhaps the  other  

d i rect ive that  could be g iven is  real ly  to  d i rect  that  on those 10 

quest ions that  can be excised f rom the const i tu t ional  c la ims 

he makes,  there  should be a statement ,  but  tha t  would 

mean that  we were g iven a b i t  o f  t ime to look at  that  aspect .    

 I  apologise to keep asking fo r  t ime.   I  understand 

that  that  must  sound qui te  a  ho l low request ,  bu t  I  do 

ser iously ask tha t  i f  in  the order  that  you issue,  you could 

say on the aspects that  could impl icate h is  r igh t  to  t r ia l  o r  

h is  const i tu t ional  r ights,  however he f rames them, we are 

happy to obl ige  h im,  but  we would l ike h im to  answer 

speci f ic  quest ions that  a re not  covered by that  c la im,  and to  20 

d i rect  h im to g ive  a statement  at  a  par t i cu la r  t ime,  and i f  I  

am responsib le for  i t ,  you wi l l  ge t  that  s tatement  at  that  

t ime.   One t ime.    

CHAIRPERSON :    The Chai rperson heard you.   Thank you.  

ADV MASUKU :    Thank you.   Thank you,  Chai r.    



    23 SEPTEMBER 2026 – DAY 178 
 

Page 64  o f  110  

 

 

ADV KHUMALO SC :    I  am glad you made that  concession,  

Mr Masuku,  because that  is  one of  the issues I  wou ld have 

ra ised.   P lease confer  wi th  your co l league.    

ADV MASUKU :    Thanks.   Chai r,  my col league ra ises an 

issue that  may be work ing backwards,  in  the sense that  i t  

may be too much deta i l ,  but  i t  may be necessary fo r  the 

Commission to base emphasis.   Why is  he not  here?  Which 

is  what  the Commissioner Baloyi  asked the quest ion.   In  h is 

medical ,  the nature of  i l lness that  i s  descr ibed in  the  

medical  report ,  i t  says uncont ro l led  hypertension.    10 

 I  am not  a doctor,  and honest ly  I  would not  w ant  to  

venture in to expla in ing what  that  actual ly  means.   

Uncont ro l led hypertension could mean madness to me.   I t  

could mean uncont ro l lab le something ,  but  I  would ra ther  the  

Commission d id not  have to be exposed to an embarrassing  

moment  where a  person wi th a medical  condi t ion  actual ly  

suffers that  medical  condi t ion  whi le  they are here.   So I  

would say the medical  condi t ion that  is  d isc losed may wel l  

be.   I  do not  know i f  I  should have d isc losed i t ,  but  here you 

go.   I t  is  what  is  wr i t ten in  the medical  rep ort .  20 

CHAIRPERSON :    Now that  you have d isc losed that ,  we 

may say there is  a second condi t ion.   Is  i t  severe s inusi t i s  

and f lu  something?   

ADV MASUKU :    Ja,  no,  t ry ing to read the doctor 's  note is  

…[intervenes] .  
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CHAIRPERSON :    F lu- l i ke  …[intervenes] .  

ADV MASUKU :    [ Ind ist inct ]…  i s  what  magni f ies i t .  

CHAIRPERSON :    Ja,  severe s inusi t is  and f lu - l ike  i l lness.   

That  is  the second condi t ion.    

ADV MASUKU :    Ja,  I  wi l l  ne i ther  conf i rm nor  conf i rm your  

reading of  i t ,  because i t  does not  look –  I  would have 

wr i t ten  i t  more c lear ly  in  the sense that  you could read i t ,  

but  th is  is  qui te  …[intervenes] .  

CHAIRPERSON :    Thank you.   Thank you.  

ADV KHUMALO SC :    Mr Masuku,  when you were  10 

addressing the Chai r,  you ta lked about  people preaching 

and sermons where the Commiss ion is  ment ioned.   I  can 

conf i rm that  at  the funera l  o f  our  dear co l league,  you d id  

preach about  the Commission.    

ADV MASUKU :    I  d id ,  yes,  I  d id .    

ADV KHUMALO SC :    I  heard your preaching,  so that  par t  

you were not  mak ing i t  up.  

ADV MASUKU :    Yes,  no,  I  was not  making i t  up.    

ADV KHUMALO SC :    And i t  was the f i rs t  t ime I  heard your  

preaching,  by the way,  but  le t  us leave i t  there.   I  was 20 

concerned wi th  paragraph 63 of  the aff idavi t  on page 24,  

but  you have c la r i f ied i t ,  I  th ink,  wi th  reference to 95.1,  and 

my concern stems f rom how paragraph 63 is  f ramed 

because i t  suggested that  you wanted the staying of  Mr 

Sindane’s  ev idence pending the f ina l i sat ion of  the  Part  B  
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appl icat ion,  because that  is  the review appl icat ion.  

 And the way the  heading and th is  paragr aph are  

f ramed,  that  is  the impression  they create,  that  the 

proceedings that  are the subject  of  the review should be 

stayed pending the f ina l i sat ion of  the review proceedings,  

which is  the Part  B.    

 So you have c la r i f ied in  your  response to  

Commissioner Ba loyi  that  in  fact  what  you are seeking is  

what  i s  in  95.1,  that  h is  scheduled appearance today be 

postponed pending the f ina l i sat ion of  the Part  A,  not  the 10 

Part  B.    

ADV MASUKU :    Yes.  

ADV KHUMALO SC :    So we can leave that  for  now.    

ADV MASUKU :    Yes.  

ADV KHUMALO SC :    And then my concern  w i th the 

t imel ine is ,  i f  he wanted to and i t  was open to h im,  and we 

a l l  know how the  courts in  the Gauteng Div is ion work.   He 

was served wi th a subpoena on the 8 t h  o f  September.   He 

had the week of  the 15 t h  to  seek the urgent  re l ie f  and he 

a lso had the week commencing yesterday.   He could have 20 

sought  re l ie f  so that  the fog c leared before we came here 

today,  and he e lected not  to  do so ,  and there is  no  proper  

explanat ion why.    

 I t  is  not  c lear  why he p icked the date of  the 6 t h  o f  

October.   Why d id he not  go to Urgent  Court  on the  15 t h ,  or  
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even yesterday on the 22 n d?  And in  ext remely urgent  

mat ters,  you know in Gauteng,  cour ts can even hear urgent  

appl icat ions on Sunday evenings.  

ADV MASUKU :    Ja.  

ADV KHUMALO SC :    So there is  real ly  no explanat ion why 

he chose a day,  13 days f rom now,  basica l ly,  for  the hear ing 

of  the re l ie f  that  he could have obta ined a week ago or  even 

yesterday.    

ADV MASUKU :    Yes.   Commissioner Khumalo ,  I  understand 

and appreciate that  quest ion.   I  th ink  what  I  would submit  in  10 

response to that  quest ion is  that  o f ten l i t igat ion star ts  th is  

way.   And who knows,  the  Commission f i les  an answer that  

changes the pr ice of  the case  and then there is  u l t imate ly 

an agreement  on the fu r ther  conduct  of  the mat ter.    

 They star t  o ff  urgent ,  but  cases can evolve in  the  

course of  t ime.   To have gone to court  on an urgent  basis,  

as  you would suggest ,  may wel l  be r i sky.   Because as I  

sa id,  the Commission 's work s i t s  a t  the core of  the stabi l i ty  

of  our  const i tu t ional  system.   To t ry  and go and stop i t  in  

respect  of  one wi tness is  h ighly r i sky.  20 

 I  th ink even i f  you were s i t t ing as a Judge,  you 

would not  appreciate a person coming to court  on an urgent  

basis and asking for  u rgent  re l ie f  against  a Commiss ion that  

has not  spoken or  that  has not  f i led any papers.   You want 

to  g ive the court  process a cer ta in level  o f  reverence so  
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that  there is  ser ious engagement  wi th the issues that  are 

ra ised,  both by the Commission and the appl icant .   That  is  a  

number of  benef i ts .  

 When the case f ina l l y  runs in  cour t ,  i t  is  not  just  Mr  

S indane who is  in te rested in  how the court  deals  w i th i t .   I  

mean,  a number of  people,  wi tnesses,  who are l i ke ly to  be  

cal led to th is  Commission wi l l  be watching and t ry ing to get  

notes on what  other  ways they can adopt  in  order  to  asser t  

the i r  r ights or  whatever.    

 So there is  a publ ic  benef i t  in  having a t imel ine that  10 

a l lows the Commission to engage wi th the issues in  an  

uncerta in aff idavi t .   Br ing ing i t  on an  urgent  basis may wel l  

be  r i sky,  I  accept  that ,  and I  th ink on the 6 t h  that  i s  a major  

quest ion that  we wi l l  have to deal  wi th .   But  I  wou ld urge 

Commissioner Ba loyi  –  sorry,  Commissioner Khumalo,  my 

apologies,  Commissioner Khumalo  that  perhaps that  br idge 

of  whether  the mat ter  is  urgent  o r  not  is  ra ised on the 6 t h .  

 I f  the mat ter  is  s t ruck off  the ro l l  for  lack of  

urgency,  so be i t .   Then we would not  had met  the case.   

And I  say i f  i t  is  s t ruck off  on the lack of  urgency,  then th is  20 

wi l l  back in  the Commission  and the Commission can then 

case manage i t  however i t  does.   Issue d i rect ives as to 

what  to  be done and what  not  to  be done.   So I  accept  

ent i re ly  the l i t igat ion r i sks that  are associated wi th the 

appl icat ion.  
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 I  d id  say that  I  do  not  want  to  present  my argument  

as though I  am arguing on a per fec t  record of  conduct .   So I  

accept  that  th is  could be done yesterday,  day before 

yesterday,  or  any other  t ime.   We have chosen th is  t ime ,  but  

the advantage of  th is  t ime is  that  i t  g ives the Commission 

the opportuni ty  to  respond to that  appl icat ion i f  i t  dec id es to  

do so.    

ADV KHUMALO SC :    And my col leagues have deal t  wi th  

some of  the issues I  wanted to deal  wi th .   I  must  just  say to 

you that  I  personal ly  do not  want  to  wai t  unt i l  the 6 t h  to  g ive 10 

a d i rect ion.   The suggest ion or  inv i ta t ion you made ear l ier  

was more at t ract ive,  that  a statement  be f i led.   I f  your  c l ient  

wants to  asser t  pr iv i lege or  other  const i tu t ional  r ights in  

re lat ion to some of  the quest ions,  he can do so  in  the  

statement ,  as Mr  S ibanyoni  has done,  but  he  must  f i le  a  

statement .  

 The statement  is  a l ready more than a month la te.   

He was supposed to have f i led i t  on the 17 t h  o f  August ,  and 

there is  real l y  no  explanat ion why he has not .   Where he is  

asked quest ions about  h is  re lat ionship wi th TMPD members,  20 

whether  he has a  re lat ionship wi th  the TMPD, where he is  

asked quest ions about  h is  re lat ionship wi th Sergeant  N kosi ,  

those fa l l  wi th in our  te rms of  reference as the Commission  

and there is  absolute ly  no reason why he should not  have 

provided a statement  on those issues.    
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 I  accept  that  where he  does not  want  to  incr iminate  

h imsel f ,  or  where  he ra ises issues wi th the DPCI subpoena 

and the Kwaggafonte in case,  there he can assert  whatever 

r ight  he wants to  asser t ,  wi thout  me accept ing  that  there  is  

a legal  basis for  i t ,  but  he can assert  those r igh ts in  a  

statement .   But  he  must  f i le  a statement  before the 

Commission.    

ADV MASUKU :    Yes.  

ADV KHUMALO SC :    He cannot  say because I  have got  

other  i ssues wi th  some of  the quest ions,  I  re fuse to f i le  a  10 

statement  in  re lat ion to i ssues where I  should be an swer ing 

quest ions,  and those fa l l  wi th in the Commission 's terms of  

reference.   So your inv i ta t ion that  such a ru l ing be g iven,  I  

prefer  that  i t  be done now,  not  af te r  the 6 t h .    

ADV MASUKU :    Yes,  and I  would advise Mr S indane to  

comply wi th that  d i rect ive i f  i t  is  issued.   And as I  say,  i f  I  

am st i l l  involved in  the mat ter,  that  d i rect ive would be 

compl ied wi th.   The only issue I  would ask is  that  I  am new 

in the case,  and I  am given a b i t  o f  t ime to engage wi th h im.   

At  the moment  he is  ind isposed and t ry ing to f ix  a  20 

consul tat ion wi th h im may be a fa i r l y  d i f f i cu l t  p rocess.    

 That  is  for  our  benef i t  as a legal  team, that  i f  that  

d i rect ive is  g iven,  we are g iven t ime to when that  s tatement  

can be prepared and submit ted to the Commission ,  and my 

undertaking as  counsel  is  that  tha t  wi l l  be done.   Even i f  i t  
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is  to  say we have not  f in ished the statement ,  but  here is  

what  we provis ional ly  can g ive.    

ADV KHUMALO SC :    And I  qual i f ied i t  by saying i f  you are  

st i l l  on br ie f .  

ADV MASUKU :    No,  no,  no.    

ADV KHUMALO SC :    I  do not  know how much we ight  you 

are undertaking.    

ADV MASUKU :    No,  as you know,  Commissioner Khumalo, .  

these mat ters res ides ent i re ly  wi th in the power of  our  

inst ruct ing at torneys and the c l ient .   But  i f  I  am on the br ie f ,  10 

that  undertaking wi l l  be honoured  and maybe you can hold 

me to account  i f  that  i s  not  honoured.    

CHAIRPERSON :    Thank you,  Mr Masuku.   Mr Chaskalson?   

ADV CHASKALSON SC :    Thank you.    

CHAIRPERSON :    45 minutes for  you as wel l .    

ADV CHASKALSON SC :    Thank you,  Chai r,  I  wi l l  do my 

best .   Chai r,  a t  the outset ,  I  just  want  to  cor rect  an er ror  in  

the date of  Monday.   In i t ia l ly,  I  sa id we  would be asking fo r  

a postponement  to  the 29 t h .   Monday is  in  fact  the 28 t h ,  so 

we st i l l  s tand by that .   There are real ly  s ix  issues I  would 20 

l ike to  address.    

 The f i rs t  is  why we have to look at  th is  

postponement  appl icat ion,  not  only in  re lat ion  to Mr 

S indane 's exchanges wi th the Commission,  but  a lso in  

re lat ion to broader issues concern ing the Commission 's  
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programme.   What  I  mean in  that  regard  wi l l  become c learer  

when I  address i t .  

 The second concerns the court  p roceedings.   And 

my submission is  that  Mr S indane 's  delays in  re lat ion to the  

court  proceedings d isqual i fy  h im f rom invoking them now as 

a reason to postpone.   The th i rd is  h is  compla int  that  i f  we 

proceed today to canvas th is  mater ia l ,  he  wi l l  be subjected 

to a one-s ided d isp lay.  

 That  leads to the four th,  which is  an issue that  runs 

r ight  through h is exchanges about  the a l leged unfa i rness of  10 

the Regulat ion 10.6 procedure.   Final ly,  I  want  to  address 

br ie f ly  h is  compla ints about  the WhatsApp chats and the  

manner in  which we procured them, and the compla int  that  

because no wi tness has yet  impl icated h im in test imony 

before the Commission,  that  is  a reason that  we should 

indulge h im.    

 But  the f i rs t  po in t  is  a very important  point ,  which  

is ,  on i t s  face,  there is  a superf i c ia l  appeal  to  the idea that ,  

wel l ,  a l l  he is  asking for  is  a shor t  postponement  to  the 6 t h  

o f  October,  t i l l  a f ter  the 6 t h  o f  October.   I t  i s  no sk in  off  the  20 

nose of  the  Commission ,  but  that  actual ly  ignores the  

const ra ints of  th is  Commission 's programme.   This 

Commission has had i ts  deadl ine extended repeatedly,  but  

we now have to f in ish,  and we have a packed programme.  

 And i f  we have a postponement ,  we wi l l  lose today.   
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We wi l l  a lso lose Monday,  because Mr S indane is  a wi tness 

whose test imony was going to take two days,  and we are 

not  going to f ind another  wi tness to s lo t  in  on Monday.   So 

what  then happens is  a wi tness who was supposed to take 

two days,  assuming everyt h ing e lse fa l ls  in to p lace and Mr 

S indane,  or  my learned f r iend Mr Masuku is  able to  prevai l  

on Mr S indane to take a responsib le and cooperat ive 

at t i tude to th is  Commission i f  he loses in  cour t .  

 On a best -case scenar io,  we wi l l  have a wi tness 

who should have taken two days,  who now takes four  days.   10 

In other  words,  th is  wi tness takes twice as much t ime as the  

Commission programme has a l loca ted to  h im.   This wi tness 

is  not  unique.   We are at  the business end of  th is  

Commission,  where wi th very few except ion s,  every  s ingle 

wi tness who comes has reasons to want  to  avoid these 

proceedings.    

 And i f  we establ ish,  o r  i f  we f ind ourselves in  a  

posi t ion where our  programme t ime for  wi tnesses turns out  

to  be 50% of  the  t ime that  they actual ly  take,  we just  wi l l  

not  f in ish  and we wi l l  end up,  when we have to c lose 20 

evidence e i ther  a t  the end of  November or  ear ly  December 

for  a report  which now has to be f i led on the  25 t h  o f  

January,  we wi l l  end up just  not  having touched cer ta in  

top ics and cer ta in wi tnesses who should  real l y  have been 

here.  
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 So,  there is  a broader pr inc ip le  at  p lay here.   

Wi tnesses who do not  want  to  come to th is  Commission,  

who have reason to be anxious about  what  might  happen i f  

they test i fy  before th is  Commission,  wi l l  want  to  take points 

to  st r ing out  the  process before which they are u l t imate ly  

forced to appear  before the Commission and wi l l  hope to  

avoid that  u l t imate day.    

 And we cannot  proceed in  c i rcumstances where  

there is  not  real l y  a good ground for  a postponement  that  

would not  have been avoided i f  Mr S indane had acted 10 

responsib ly,  and to indulge Mr  S indane by g iv ing that  

postponement ,  because we are going to face th is  s i tuat ion  

again and again and again ,  and our  programme is  t ight .   I t  

is  not  just  that  we cannot  g ive double the t ime to wi tnesses 

who do not  want  to  be here.  

 We cannot  g ive  50% more t ime to those wi tnesses.   

We wi l l  not  f in ish ,  and we do need to f in ish.   So there is  a  

broader i ssue here in  re lat ion  to the Commission 's  

programme,  but  that  br ings me to the second issue,  which is  

the court  proceed ings ,  and i t  is  an issue that  we address in  20 

our  answer ing aff idavi t  a t  page 267.  

 I t  is  an issue wh ich  the Chai r  canvassed wi th Mr 

Masuku,  which is  that  th is  whole appl icat ion is  now pinned 

on the court  proceedings on the 6 t h  o f  October,  but  those 

court  proceedings would have been done and dusted long 
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ago i f  Mr S indane had behaved wi th a modicum of  

responsib i l i t y  as a l i t igant .    

 The delay is  ent i re ly  h is  fau l t .   He  had a l ready 

decided to br ing those proceedings on the 18 t h  o f  August .   

That  is  when he approached the Chief  Just ice for  

permission.   He  had a l ready got  permission f rom the Chief  

Just ice,  which the Const i tu t ional  Court  has now said was 

not  even necessary,  by 25 August .   So on 25 August ,  he 

was ready to go.  

 One does not  approach the Chief  Just ice fo r  10 

permission before  one  has worked out  that  one wants to  go 

and that  one has a case that  one would l ike to  vent i la te.   

That  was the 18 t h  o f  August  where those decis ions had been 

taken,  and the 25 t h  o f  August  was any procedural  obstac le 

had been removed ,  and yet  he delayed fo r  more than four  

weeks.    

 I f  he had not  delayed fo r  more than four  weeks,  we 

would not  be hav ing th is  debate here.   We would have had 

the mat ter  heard  in  the Urgent  Cour t .   There would be e i ther  

an in terd ict  which would have stopped us cal l ing ,  or  the 20 

appl icat ion would  have fa i led.   So we are only s i t t ing here  

having a debate about  a postponement  because Mr S indane 

has delayed egregiously,  and that  egregious delay has huge 

impl icat ions for  what  i s  going to happen o n the 6 t h  o f  

October.   I  wi l l  ge t  to  those in  a minute.  
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 But  before  I  do that ,  I  want  to  address the belated 

suggest ion that  has now been made.   Wel l ,  actual ly  i t  was 

not  18 August  when the decis ion  was taken because the 

decis ion real l y  was only t r iggered by the subpoena.   That ,  

wi th  respect ,  is  just  an unacceptable suggest ion.   The very  

f i rs t  communicat ion to Mr S indane f rom th is  Commission  

af ter  the regulat ion,  the very f i rs t  communicat ion  in  the 

correspondence a f ter  the regulat ion  10 .6 made c lear  that  he  

was going to be cal led.    

 I f  I  can take the Commission to page 58,  paragraph 10 

3.   I t  is  in  the  Commission 's le t te r  of  10 August  where  the 

Commission says,  paragraph 3 :  

“The not ice served on your c l ient  is  not  

served as a resu l t  o f  any other  w i tness 

before the Commission impl icat ing your 

c l ient  as  a  person of  in te rest .   

Nevertheless,  the  Commission in tends to 

ca l l  your  c l ient  to  g ive evidence publ ic ly  

before i t  on the issues t raversed in  the 

Regulat ion 10 .6 not ice and wi l l  in  due 20 

course subpoena your c l ient  accord ingly. ”  

ADV KHUMALO SC :    Because 10.6 says any person.   I t  

does not  say somebody impl icated.    

ADV CHASKALSON SC :    Indeed.   Indeed.   And in  fact  we 

regular ly  gather  in fo rmat ion under  10.6 f rom people who we 
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do not  in tend to ca l l  and who we do not  regard as  

impl icated persons or  even persons who may be impl icated 

in  the future.   But  i t  has been c lear  f rom 10 August  that  Mr  

S indane is  going  to be cal led and ,  in  fact ,  in  tha t  same 

let te r,  paragraph 11 on page 79 –  page 60,  not  page 70 ,  the 

at torney sa id :  

“ In  terms of  the programme of  the  

Commission,  the  evidence of  your  c l ient  

wi l l  have to be heard before the 

Commission breaks on 2 September. ”  10 

So at  that  s tage,  Mr S indane was fac ing a s i tuat ion before 

the term of  the Commission had been extended when he 

was being to ld  expl ic i t l y  we are  going to  ca l l  you before 2 

September.   So he has known s ince 10 August  that  he was 

going to be cal led,  p robably at  that  s tage,  in  the month of  

August .   There was then an extension which enabled us to 

ca l l  h im only to  appe ar today.  

 But  what  that  means is  that  a l l  o f  the a l leged 

v io lat ions of  h is  r ights that  he wants to  vent i la te in  f ront  of  

the Urgent  Court  on the 6 t h  o f  October have been known to  20 

h im fu l l  wel l  s ince 10 August ,  and so he has delayed 

ext raord inar i ly  be fore br ing ing h is urgent  appl icat ion.   And 

that  has obvious impl icat ions for  what  i s  going to  happen on 

the 6 t h  o f  October  because urgency.   And i t  is  not  a 

cont r ived point .   I t  is  not  a procedural l y  technica l  po int  
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e i ther,  because what  i s  being asked for  as in ter im re l ie f  wi l l  

e ffect ive ly be f ina l  re l ie f ,  because there  is  no way that  Part  

B of  th is  appl icat ion is  ever  going  to be heard before the  

Commission stops hear ing evidence.  

 So a l l  o f  the in ter im re l ie f  sought  in  Part  A is  

actual ly  going to be f ina l  re l ie f ,  and i t  is  mani fest ly  

undesi rable for  f ina l  re l ie f  to  be granted in  a hear ing which  

is  not  ideal ,  an Urgent  Court  hear ing where the respondent ,  

in  th is  case the Commission,  has been g iven four  days to 

f i le  answer ing papers,  where the court  is  going to h ave to  10 

squeeze a way of  hear ing the mat ter  in to the exigencies of  

an urgent  ro l l ,  where i t  is  not  going  to get  p roper t ime to be 

vent i la ted in  a l l  l ike l ihood,  and where a l l  o f  th is  would have 

been avoided i f  the appl icant  had  not  delayed fo r  over  a 

month before launching the appl icat ion.    

 So there is  a very real  r i sk that  i f  we delay in  the  

hope that  we wi l l  get  c la r i ty  on the 6 t h  o f  October,  we are 

not  going to get  c la r i ty  on the 6 t h  o f  October.   What  we are  

going to get  i s  a mat ter  that  ge ts st ruck f rom  the ro l l .   

Before we leave the court  proceedings,  i t  is  worth focussing 20 

on what  the re l ie f  sought  in  the court  proceedings is ,  

because we hear Mr Masuku making responsib le  

submissions about  what  a responsib le l i t igant  should do in  

re lat ion to th is  Commission.    

 But  i f  we look at  the not ice of  mot ion,  i t  i s  qui te  an 
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ext raord inary not ice  of  mot ion,  bear ing in  mind,  f i rs t  o f  a l l ,  

that  i t  is  f ina l  re l ie f ,  not  in ter im re l ie f  as a mat ter  of  

pract ica l  rea l i ty.   2 .1,  sor ry,  page 119,  i t  is  an :  

“ Interd ict  to  prevent  the Commission f rom 

enforc ing,  implement ing,  or  g iv ing effect  

in  any manner to  the Regulat ion  10.6  

not ice,  inc luding compel l ing the appl icant  

to  provide  a sworn statement ,  a t tend any 

hear ing,  or  prov ide any documents or  

mater ia l  pursuant  to  the i r  dut ies. ”  10 

So Mr S indane does not  want  to  at tend any hear ing,  to  

provide a sworn s tatement ,  or  to  produce any documents or  

mater ia l .   He wants the  court  to  say that  we cannot  make 

h im do that .   2 .2 :  

“The court  must  a lso prevent  us f rom 

implement ing or  g iv ing effec t  to  the 

subpoena,  ca l l ing on h im to g ive ora l  

ev idence. ”  

So he does not  want  a subpoena to g ive,  to  be forced to 

g ive ora l  ev idence.   2 .3,  i t  is  not  just  that  subpoena,  i t  is  20 

any other  subpoena.   So 2.3 is  an  in terd ict  to  prevent  the 

court  f rom,  to :  

“P revent  th is  Commission f rom issuing  

any fu r ther  subpoena,  summons,  not ice,  

d i rect ive,  or  inst ruct ion agains t  the 
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appl icant ,  ar is ing  f rom or  in  connect ion  

wi th the appl icant 's  Regulat ion  10.6  

not ice,  or  the appl icant 's  subpoena,  or  

any mat ter  re lated thereto. ”  

So he does not  want  to  furn ish a s tatement .   He wants the 

court  to  say he does not  have to furn ish a statement  in  the 

future.   He does not  have to appear because we cannot  

compel  h im to do.   2 .4,  just  out  of  an abundance of  caut ion,  

the court  must  a lso :  

“ Interd ict  the  Commission  f rom 10 

compel l ing or  requi r ing the appl icant  to  

appear before the Commission,  g ive ora l  

ev idence,  provide a sworn statement ,  

provide documents or  other  mater ia l ,  or  

otherwise comply wi th any not ice,  

subpoena,  or  d i rect ive ar is ing f ro m or  in  

connect ion wi th  the Regulat ion 10.6  

not ice. ”  

And on and on i t  goes.   Basica l ly,  th is  in te rd ict  is  saying Mr  

S indane wants to  be immune f rom the process of  th is  20 

Commission.   That  is  what  the in ter im re l ie f  is  seeking  and 

that  in te r im re l ie f  is  going to be f ina l  re l ie f  and tha t  in ter im 

re l ie f  is  being sought  in  Urgent  Court  on radica l ly  abr idged 

t imetables af te r  Mr S indane has delayed for  a month s ince 

he has known everyth ing he needed to know about  th is  case 
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and he has been g iven consent  by the Chief  Just ice to  

launch i t .    

 So we hear one th ing f rom Mr Masuku about  how he 

would l ike Mr S indane to conduct  h imsel f  in  re lat ion to th is  

Commission,  but  we see in  the not ice of  mot ion something 

complete ly d i f ferent .   That  ra ises the issue of  what  to  do  

wi th today.   We have put  forward  the proposi t ion that  we 

should f l ight  the  evidence that  we want  to  f l ight  and Mr  

S indane,  i f  he decides to depart  f rom his posi t ion in  h is  

in terd ict  appl icat ion,  can then come back and answer i t .    10 

 The compla int  about  that  is  that  i t  is  a  one -s ided 

d isp lay and Mr  S indane wi l l  be pre judiced because we wi l l  

put  up documents that  he might  be able to  expla in,  but  we 

wi l l  d raw inferences that  may be the wrong in ferences 

because we do not  have h im here.   But  that  s i tuat ion is  

ent i re ly  of  Mr S indane's own making.    

 I f  he had furn ished us wi th h is  Regulat ion 10.6  

statement ,  which is  now over a month la te,  i t  would not  be a  

one-s ided d isp lay.   We would have h is vers ion and we 

would be able to  say,  Mr S indane expla ins these documents 20 

th is  way,  but  he has chosen to defy  us for  over  a month and 

now he says,  because I  have def ied you and I  have not  

g iven you my vers ion,  i f  you put  up what  the documents say 

and draw the in ferences that  are the most  obvious 

in ferences to draw f rom them or  f lag the quest ions that  you 
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would l i ke resolved in  re lat ion to them, that  is  unfa i r  to  me.  

Wel l ,  that  unfa i rness is  ent i re ly  of  h is  own making.   He 

could have avo ided i t  i f  he had compl ied w i th h is  

obl igat ions.    

 There is  a broader object ion to the  Regulat ion  10.6  

process that  has been advanced by Mr S indane and h is  

legal  team r ight  through th is  process.   They have said i t  i s  

unfa i r  for  you to ask me to answer  these quest ions wi thout  

provid ing me wi th a l l  o f  the documents that  you have at  

your  d isposal  that  are re levant  o r  potent ia l l y  re levant .  10 

 That  a rgument  may sound superf ic ia l l y  at t ract ive,  

but  wi th  respect ,  i t  breaks down on c loser  inspect ion.   The 

process of  th is  Commission is  inquis i to r ia l .   I t  is  not  

adversar ia l .   So the Commission has to enqui re and g ather  

in format ion,  gather  in format ion both f rom wi l l ing providers  

of  in fo rmat ion and a lso f rom unwi l l ing providers of  

in format ion.    

 When i t  encounters people who may not  want  to  be  

complete ly f rank wi th i t ,  i t  is  ent i t led to adopt  a procedure 

which encourages those wi tnesses to make as much 20 

in format ion avai lab le to  the Commission as possib le as 

opposed to ta i lo r ing what  they choose to d isc lose to the 

Commission in  the l ight  of  what  they know the Commission  

a l ready knows.    

 I t  uses Regulat ion 10.6  fo r  that  purpose.   So i t  
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does not  g ive wi tnesses deta i l s  o f  what  i t  a l ready knows 

before i t  asks wi tnesses to d isc lose under Regulat ion 10.6 .   

I f  i t  d id  that ,  i t  would invar iab ly get  back f rom the wi tnesses 

a vers ion that  te l ls  i t  very l i t t le  beyond that  wh ich  i t  is  

a l ready known.   That  i s  not  unfa i r,  and I  want  to  emphasise 

why i t  is  not  unfa i r.  

 F i rs t  o f  a l l ,  there is  no r i sk that  a wi tness may 

subject  i tse l f  to  any sel f - incr iminatory consequences by 

responding to a Regulat ion 10.6  not ice.   So issues of  se l f -

incr iminat ion and fa i rness in  that  regard go out  the w indow.   10 

Regulat ion  8 .2 makes that  c lear.   I t  says that  noth ing  sel f -

incr iminatory in  a  statement  furn ished to the Commission is  

admissib le in  c r im inal  proceedings.    

 So what  the w i tness says in  response to a  

Regulat ion 10.6  not ice is  protected f rom use in  cr iminal  

proceedings.   So cr iminal  t r ia l  fa i rness is  i r re levant  here.   

What  unfa i rness remains?  The potent ia l  unfa i rness or  

potent ia l  pre judice is  reputat ional  pre judice  i f  that  

Regulat ion 10.6  not ice becomes publ ic ,  but  the Regulat ion  

10.6 not ice  cannot  become publ ic  unless the wi tness is  20 

cal led to test i fy.  

 That  f lows f rom regulat ion 11 .3,  which says we 

have to  keep a l l  o f  these mater ia ls  secret .   So the only 

c i rcumstances in  which that  not ice  becomes publ ic  is  i f  the  

wi tness is  ca l led to test i fy.   And long before the wi tness is  
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ca l led to test i fy,  the wi tness is  provided wi th a l l  o f  the  

documents potent ia l ly  re levant  to  the wi tness '  s tatement ,  or  

to  the wi tness '  ev idence,  o r  cer ta in ly  a l l  o f  the document s  

on which the Commission is  going to quest ion the wi tness.  

 And i f  there has been a bona f ide  er ror  in  the  

Regulat ion 10.6  statement  that  the wi tness wakes up to 

when they get  the document  bund le,  then they can correct  

i t .   We have seen i t  a  lo t  o f  t imes.   That  is  how the process 

star ts .   Here is  your  Regulat ion 10.6  not ice statement ,  is  

there anyth ing you want  to  cor rect?  And the wi tness then 10 

corrects.   And i f  i t  is  a  bona f ide  er ror,  wel l ,  then no 

pre judice f lows f rom i t .   I f  i t  is  a  mala f ide  er ror,  we l l ,  then 

that  is  not  the sor t  o f  pre judice that  one needs to concern 

onesel f  wi th  in  re lat ion to quest ions of  fa i rness.    

 So before Mr S indane comes to  test i fy,  he was 

a lways going to get  access to a l l  o f  the documents on which 

we would quest ion h im.   And in  fact ,  he  has had those 

documents fo r  more than 10 days now.   He has had the  

bundle s ince,  I  th ink,  the 11 t h  o f  September.   So h is 

compla int  in  re lat ion to the Regulat ion 10.6  not ice ,  i t  was 20 

unfa i r  to  ask me to f i le  a statement  before you showed me 

what  ev idence you had on me,  was ,  one,  legal ly  incorrect  

and is  now pract ica l l y  i r re levant  because he has got  the 

bundle.   He has had i t  s ince the 11 t h  o f  September.  

 I f  he does u l t imate ly come and test i fy  and i f  he 
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wants to  cor rect  anyth ing in  a statement  that  he does g ive 

us,  i t  i s  the f i rs t  th ing I  wi l l  ask h im.   But  we are  real ly  

ta lk ing  about  an  academic exerc ise  now because he has 

had the bundle fo r  11 days .   I f  he wanted to respond to the 

Regulat ion 10.6  not ice in  the l ight  of  our  documents,  he  has 

had 11 days to do  so.    

 So th is  one -s ided f l ight ing compla int  is ,  l ike most  of  

Mr S indane's compla ints,  a  d i rect  product  of  h is  own 

defaul t .   I f  he  wanted to avo id a one -s ided f l ight ing 

s i tuat ion,  he could and should have g iven us h is Regulat ion 10 

10.6 not ice.   And in  h is  case,  unl ike a l l  o ther  wi tnesses,  h is  

10.6 not ice could  have taken account  of  the ent i re  bundle 

because he has had i t  for  over  10 days.    

 That  takes us to  h is  broader issues in  re lat ion to  

h is  compla ints about  the WhatsApps ,  and that  i s  an issue 

that  we address at  page 268 of  the papers when we deal  

wi th  the WhatsApp chats,  and we mainta in that  the 

Commission is  lawfu l l y  in  possession of  the WhatsApp 

chats.   I t  is  paragraph 15,  page 268.    

 We obta ined those WhatsApp chats under not ice  20 

which we issued to the SAP S,  to  the DPCI who had 

themselves obta ined the images,  had imaged the phone of  

Mr S indane.   He says,  wel l ,  SAPS imaged the phone for  one 

purpose.   You cannot  get  f rom SAPS the contents of  the 

phone fo r  another  purpose.   So that ,  wi th  respe ct ,  is  an  
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argument  that  breaks down on even superf i c ia l  inspect ion.  

 And we make the point  that  the absurd i ty  of  the  

argument  can be i l lust rated by postu lat ing how he would 

have responded i f  h is  phone was st i l l  in  h is  possession,  not  

in  the DPCI 's  possession,  and the  Commission had cal led,  

had served a not ice on h im,  ca l l ing h im to produce the  

re levant  WhatsApp chats.    

 Unless he were to have acted i l legal ly  by delet ing 

those chats or  denying thei r  ex istence,  he  would have had 

to have g iven them to us.   Th at  is  what  Regulat ion 10.6,  10 

that  is  the power that  Regulat ion  10.6 g ives us ,  and he 

would have to have subjected h imsel f  to  the d i f f icu l t ies of  

be ing quest ioned on them.  He cannot  now say,  wel l ,  

because they were not  in  my possession,  but  they were in  

the DPCI 's  possession,  you cannot  get  f rom the DPCI that  

which you could  have got  f rom me.   I t  just  does not  make 

sense.  

 But  in  any event ,  the issue of  h is  WhatsApp chats  

does not  just i fy  an ent i re  postponement  of  Mr S indane 's  

appearance.   At  best ,  i t  might  found an object ion to 20 

par t icu lar  quest ions which were based on those chats,  o r  in  

the absence of  Mr S indane,  a par t icu la r  set  of  chats  which  

we seek to f l ight  to  which there is  a  leg i t imate object ion.    

 Now,  we hear again that  the legal  team  is not  in  a  

posi t ion to make those object ions because they have no 
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context  to  unders tand how to,  you know,  what  they should 

object  to  and what  not  to .   But  i f  that  is  the case,  that  is  

ent i re ly  Mr S indane 's doing.   He has had the chats for  over  

10 days.   I f  he chose no t  to  consul t  wi th  h is  legal  team and 

expla in to  them what  h is  leg i t imate concerns in  re lat ion to 

the chats were,  that  is  h is  p roblem.   I t  is  not  our  p roblem.    

 And the legal  team cannot  say to th is  Commission,  

wel l ,  Mr S indane has not  expla ined,  we have had the chats 

for  11 days now.   Mr S indane has not  taken the t rouble to  

expla in to  us what  h is  concerns in  re lat ion to those chats 10 

are,  so our  r ight  to  object  is  a nugatory r ight .   I f  i t  is  a  

nugatory r ight ,  i t  is  because Mr S indane has not  taken th is  

process ser iously.    

 I f  he was concerned,  he should have consul ted wi th  

h is  at to rneys when we gave them the bundle on the  11 t h  o f  

September  and he could have expla ined these chats over  

here,  they are legal ly  pr iv i leged.   You may not  real ise i t ,  

they are.   Those chats over  there,  I  have th is  object ion to 

d isc los ing them.   You should be able to  advance that  

object ion.   He apparent ly  has chosen not  to .   This  20 

Commission cannot  be hamstrung by that  sor t  o f  choice.    

 There was a lso an issue ra ised that  because no 

other  wi tness has test i f ied before th is  Commission and 

impl icated Mr  S indane,  we should somehow back off .   That ,  

wi th  respect ,  is  no reason not  to  proceed.   I f  we have 
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documentary evidence and we have reason to bel ieve that  

there are quest ions that  we want  Mr S indane to  answer  

and/or  documents  in  re lat ion to Mr S indane that  we want  to  

put  in to the record,  we are ent i t led to do so.   We do not  

need another  wi tness to come and impl icate  Mr S indane in  

that  regard.  

 And when we actual ly  get  to  the documents ,  

inc luding those documents in  the Kwaggafonte in  docket ,  we 

wi l l  see that  some of  those documents are aff idavi ts  by  

compla inants which  impl icate  Mr  S indane in  very speci f ic  10 

ways.   We could  have gone to the same compla inant  and 

got  a conf i rmatory aff idavi t  saying ,  I  gave th is  aff idavi t  to  

the DPCI on such and such a date,  I  conf i rm the  

correctness of  i t .   But  why do that?  I  mean,  there is  an 

aff idavi t  sworn before Commissioner of  Oaths.   We are 

ent i t led to re ly  upon i t .    

 So,  in  conclusion,  th is  postponement  appl icat ion  

before th is  morning I  would have submit ted had no mer i t  a t  

a l l ,  because Mr S indane is  i l l  and I  do not  take issue wi th  

h is  medical  note  and I  accept  that  he is  not  f i t  to  appear 20 

today,  we would concede to a postponement  of  h is  

appearance to the  28 t h ,  Monday the  28 t h .    

 But  we would seek to vent i la te the documentary  

evidence today and we ask that  par t ly  so today is  not  

wasted,  but  a lso because i f  Mr S indane's not ice of  mot ion is  
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to  be bel ieved,  we have l i t t le  conf idence that  Mr S indane is  

suddenly going to  turn in to a cooperat ive wi tness.  

 That  not ice of  mot ion is  saying immunise me f rom 

the ent i re  process of  th is  Commiss ion fo rever.   That  is  what 

i t  is  saying.   And in  those c i rcumstances,  we should  

approach th is  mat ter  on the basis that  i f  there is  ev idence 

re levant  to  Mr S indane,  i t  should go in  and i t  should not  be  

defer red unt i l  such stage as Mr S indane decides or  does not  

decide that  he is  going to cooperate wi th the Commission.    

 So,  we would ask the Commission to postpone to 10 

Monday and to use what  remains of  th is  day to f l ight  the  

documentary evidence in  re lat ion to Mr S indane wi th the 

understanding that  i f  Mr S indane is  not  recovered by 

Monday,  we wi l l  complete f l ight ing whatever documentary  

evidence remains to be f l ighted and then he wi l l  have to be 

recal led at  a  la ter  s tage.   Thank you,  Chai r.    

CHAIRPERSON :    Thank you.   Thank you,  Mr Chaskalson.   

Mr Chaskalson,  regard ing,  I  know th is  has been the 

Commission 's pract ice throughout ,  that  is ,  f urn ish ing a 

wi tness wi th a bundle of  documents af te r  submiss ion of  a  20 

statement .   Last  n ight ,  I  just  thought ,  is  that  –  I  know the  

s i tuat ions are not  on a l l  fours,  but  last  n ight  I  just  thought  

of  my judgment  at  the Const i tu t iona l  Court  in  Helen Suzman 

Foundat ion v Judic ia l  Serv ice Commission .  

 And,  of  course,  I  do know that  that  judgment ,  i f  I  
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recal l  correct ly,  concerned Rule 53,  yes.   So,  again,  I  

repeat ,  the s i tuat ions are not  necessar i ly  on a l l  fours.   But  

i f  you look at  the substance of  what  I  sa id in  that  judgment ,  

is  there  not ,  or  can an argument  not  be made that  avai lab le  

documentat ion should be affo rded a wi tness pr ior  to  the i r  

submission,  the submission of  the i r  s tatement?   

ADV CHASKALSON SC :    Chai r,  I  th ink the  crucia l  

d is t inct ion here  is  that  th is  Commission fo l lows an 

inquis i tor ia l  p rocess.   So,  i t  is  t ry ing to f ind in format ion out  

f rom wi tnesses,  which wi tnesses may not  want  to  g ive i t .   10 

And in  that  process,  i t  is  ent i t led to design a  modus 

operandi  that  i s  ca lcu lated to get  as much evidence out  of  a  

wi tness wi thout  in  any way unfa i r l y  pre judic ing a wi tness.    

 And in  that  respect ,  my submission  is  that  fo l lowing 

the process that  we do fo l low,  which is  Regulat ion 10.6  

not ice,  the base statement  f rom the wi tness,  then the  

bundle,  and then hear ing,  does protect  a wi tness against  

any unfa i rness  fo r  the reasons I  addressed ear l ie r.   The f i rs t  

is ,  noth ing in  tha t  10.6 statement  can ever  be held  against  

the wi tness in  cr iminal  p roceedings.   So,  that  concern of  20 

inadvertent ly  say ing something that  might  incr iminate you 

wi thout  fu l l  knowledge of  what  the  Commissioner has at  i ts  

d isposal  can be put  to  one s ide.    

 And so,  what  then remains?  I t  is  the issue of  

reputat ional  pre judice,  of  be ing conf ronted wi th what  you 
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sa id in  your  10.6  statement  and o ther  ev idence tha t  shows 

that  that  may not  be  correct .   Now,  i f  you made a bona f ide  

er ror  in  your  10.6 statement ,  then you can expla in that .   

And we f requent ly  do that ,  because by the t ime you come to  

test i fy,  which is  the f i rs t  t ime tha t  s tatement  goes publ ic ,  

you wi l l  have seen the whole bundle and you wi l l  ha ve 

ident i f ied,  I  made a mistake here,  I  need to c lar i f y  that ,  and 

you wi l l  be g iven the opportuni ty  by  th is  Commission.    

 So,  when your statement  goes pub l ic ,  i t  goes publ ic  

wi th  your opportuni ty  to  c lar i f y  anyth ing or  to  correct  10 

anyth ing.   And Chai r  and Commissioners wi l l  know that  the  

f i rs t  quest ion we ask the wi tness is ,  f i rs t  quest ion is ,  in  fact ,  

even before we get  to  is  th is  your  s ignature,  we say is  there  

anyth ing in  the statement  you  would want  to  cor rect  or  

ampl i fy  or  qual i f y?  And then the wi tnes s says,  wel l ,  

actual ly,  there,  that  is  a mistake,  and I  should read th is  

way.    

 Wi tnesses get  the chance to cor rect  bona f ide  

er rors.   There is  no pr inc ip le of  fa i rness that  says a wi tness 

should be a l lowed the opportuni ty  to  make a mala f ide  er ror  20 

and not  be embarrassed by making a mala f ide  er ror.   And 

so,  my submission is  that  having regard to the inqu is i to r ia l  

nature of  th is  Commission,  the pr inc ip les of  your  judgment  

in  Helen Suzman Foundat ion  are not  at  odds wi th th is  

Commission.    
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 The 10.6 statement  does not  go publ ic ,  i t  does not  

cause any pre judice that  unt i l  the point  a t  which the wi tness 

has seen the ent i re  bundle and can expla in anyth ing that  

needs to be expla ined  i f  the wi tness is  act ing bona f ide .  

CHAIRPERSON :    Thank you,  Mr Chaskalson.    

ADV BALOYI SC :    Mr Chaskalson,  can you just ,  your  

proposed postponement  that  he appears on Monday and yet  

we proceed today,  you seem to be saying just  fo r  p ract ica l  

reasons,  but  i t  is  not  c lear  to  me that  i f  a  postponement  i s  

granted on the grounds that  are  sought ,  in  th is  case,  the 10 

medical  cer t i f icate,  i f  we grant  a  postponement  that  the 

basis for  proceeding today,  i s  i t  not  rather  that  the 

postponement  be  refused and then you proceed to  present  

and he is  ca l led upon to appear on Monday ?  Because he is  

not  here today,  as a mat ter  of  fact ,  and then he is  ordered 

to appear on Monday and Monday becomes what  i t  is .   Is 

that  not  the bet ter  formulat ion?   

ADV CHASKALSON SC :    Commissioner Baloyi ,  i t  may be.   

What  I  do not  want  to  suggest  i s  p re -empt ing a decis ion that  

h is  non-appearance today was wi l fu l  o r,  you know,  mer i t s  20 

some sor t  o f  sanct ion.   I f  he is  i l l ,  he is  i l l  and he cannot  be  

here today.   So,  however,  the pract ica l  outcome that  I  would 

l ike to  achieve is  that  we use the t ime today to f l ight  what  

we can f l ight  and that  i f  Mr S indane and that  Mr S indane is  

ordered to appear again on Monday,  but  i f  he has not  
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recovered by Monday and he is  not  there,  wel l  then we can 

cont inue to f l ight  whatever  we have to f l ight .   But  I  am wary 

of  asking for  an order  which i n  some ways might  suggest  

that  we do not  accept  the bona f ides  o f  the medical  reason 

for  absence today.   That  was my on ly concern.    

ADV BALOYI SC :    Ja,  a l l  r ight .   No,  I  a lso have the 

opposi te  concern  which is  uphold ing the appl icat ion for  a  

postponement  and then proceeding anyway,  but  that  is  

something that  we can deal  wi th  in  d iscussions wi th the  

Chai r.   Thank you.   10 

ADV KHUMALO SC :    Mr Chaskalson,  when Chai r  d i rected 

that  a substant ive appl icat ion be f i led wi th in a day,  I  th ink 

th is  i s  38 pages long,  a re you v io lent ly  opposed to the idea 

of  the Commission d i rect ing that  a statement  be  f i led on 

Fr iday and that  you lead the evidence?  I f  he is  here on 

Monday,  he can obviously read h is statement .   But  i f  he is  

not  here on Monday,  then you can present  the evidence as 

you wish.  

 Here is  my th ink ing,  Mr Masuku having just  landed 

in  Pretor ia ,  Johannesburg and then Pretor ia  th is  morning,  20 

would not  have had the opportuni ty  to  consul t  wi th  h is  c l ient  

about  which chats  they have an object ion to i f  you were to  

f l igh t  them.  So is  i t  not  benef ic ia l  to  g ive them at  least  that  

opportuni ty?  They have the bundle,  so they can consul t  

wi th  the i r  c l ient  and say,  i f  they are f l ighted in  your  
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absence,  which ones do you want  us to  object  to?  So the 

benef i t  o f  s tar t ing on Monday is  to  a l low them that  

opportuni ty.   I  jus t  want  your  comment  on that .  

ADV CHASKALSON SC :    Commissioner Khumalo ,  I  was 

about  to  be persuaded,  but  there  was something that  you 

suggested at  the  end that  was concern ing,  because i f  we 

are going to get  a sta tement  on  Fr iday,  then tha t  would 

mer i t  s tanding  –  that  would just i fy  proceeding a long those 

l ines.   We are los ing hal f  a  day a t  the moment .   I t  is  not  

…[intervenes] .   10 

ADV KHUMALO SC :    I f  a  founding aff idavi t  and a reply 

could be produced in  two days,  I  mean,  these are 280 -page 

papers.   Chai r  made a ru l ing,  I  th ink,  on Monday,  and by 

yesterday we had the papers.   So I  am sure a statement 

answer ing the 10.6,  i t  is  not  a very long 10.6.   I  mean,  do  

you know th is  person?  What  is  your  re lat ionship?  I  cannot  

th ink of  any reason why,  i f  we d i rect  that  a statement  be 

here by Fr iday end of  business at  the la test ,  that  that  

cannot  be done.  

 I  mean,  I  am mindfu l  o f  the nature of  the i l lness,  20 

and Chai r  has said to  me maybe the nature of  the i l lness is  

such that  even the statement  cannot  be produced,  but  I  am 

sure they can take inst ruct ions,  as they d id th is  morning ,  

because we stood down for  30  minutes to a l low for  

consul ta t ion.   So I  am sure a meaningfu l  consul ta t ion can 
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take p lace.    

 The reason why I  was ra is ing t he issue you have a  

concern wi th was what  happens i f  there is  a statement ,  but  

Mr S indane is  no t  here on Monday,  what  do we do?  We 

cannot  waste the  Monday,  or  we cannot  lose i t ,  and I  am 

assuming that  i f  they use the t ime f rom now to Monday to  

consul t  wi th  h im,  they wi l l  be  able  to  ask h im,  which  of  the 

chats in  the bund le do you want  us  to  object  to  and what  i s  

the legal  basis for  that  object ion?  So that  when they are  

f l ighted,  the pre judice they are ra is ing is  not  there.  10 

 Because s i t t ing here today,  the y wi l l  say,  wel l ,  i f  

you f l ight  a chat ,  we wi l l  not  know whether  to  even object  or  

not ,  because we do not  have ins t ruct ions f rom our c l ient .   

So I  was ra is ing i t  in  that  context ,  the par t  that  you have a  

concern wi th.   So maybe I  can hear your  comment .  

ADV CHASKALSON SC :    Commissioner Khumalo,  my point  

o f  pr inc ip le on that  score is  that  is  something that  should  

real ly  have been done in  the last  11 days because the  

documents have been there,  and they  …[intervenes] .  

ADV KHUMALO SC :    Assume I  agree w i th you 20 

…[intervenes] .  

ADV CHASKALSON SC :    But  we s i t  where we are today.   

At  the level  o f  p ract ica l i ty,  we have now spent  most  of  the 

day anyway in  th is  process.   We are not  going to gain much 

t ime by proceeding to spend,  we wi l l  p robably have maybe 
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an hour and a hal f  a t  best  to  use.   And i f  we stand the 

prospect  of  get t ing a statement  and an in formed pos i t ion fo r  

the legal  team to adopt  come Monday,  i f  Mr S indane has not  

recovered,  I  cannot  real l y  object  to  that .   So I  g rudgingly,  

grudgingly do not  object .    

 My fundamenta l  concern here is  that  we are deal ing  

wi th a stage in  the Commission 's p rogramme where the  vast  

major i t y  of  wi tnesses are not  happy to be here.   And f rankly,  

I  have a lo t  o f  sympathy for  the wi tnesses .   I t  is  an  

unpleasant  exper ience ,  but  there are some wi tnesses who 10 

are tak ing thei r  unhappiness and are not  behaving as 

responsib le l i t igants in  re lat ion to  the Commission.   And I  

do not  want  us  to  set  a precedent  where people get  

accommodated for  s imply not  engaging wi th the 

Commission 's p rocesses because those processes are 

potent ia l ly  unpleasant  fo r  them.   So in  the s i tuat ion in  which  

we f ind ourselves r ight  now,  I  cannot  say that  that  would be 

an –  I  have to accept  i t  would be a sensib le way forward,  

but  I  do so grudgingly.    

CHAIRPERSON :    Thank you,  Mr Chaskalson.   Mr Masuku,  20 

is  f ive minutes enough?   

ADV MASUKU :    I t  is  enough,  i f  you would  a l low 

…[intervenes] .  

CHAIRPERSON :    Anyway,  I  can g ive  you 10 minutes,  that  

wi l l  take us to lunch.   10 minutes?  12,  in  fact .    
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ADV MASUKU :    Chai r  and Commissioners,  can I  ask that  

my col league,  Qofa,  takes the reply?  We are  just  wi th  

co l leagues,  and th is  i s  how we thought  we could best  

present  the case.   So i f  you do not  mind,  I  wi l l  g ive over  the  

re ins to  her.  

CHAIRPERSON :    You and I  and Mr Chaskalson and my 

col leagues '  exper ience,  we a l l  know what  the d isadvantage 

of  that  is .   Counsel  who d id not  present  the main argument ,  

i f  they have to reply,  there is  the tendency of  re -arguing the 

ent i re  case.    10 

ADV MASUKU :    Okay …[ intervenes] .  

CHAIRPERSON :    No,  no,  no,  no,  no,  no,  no,  I  am not 

saying that  to  refuse your request ,  but  I  guess I  just  want  to  

work on Ms Qofa 's  conscience.   Yes,  yes.    

ADV QOFA :    Indeed,  Chai r.   Thank you very much,  Chai r  

and Commissioners.   Good morning and good morning to  

the Evidence Leaders.   Chai r,  I  th ink looking  at  the  

quest ions that  the Chai r  and Commissioners have ra ised,  

s ta r t ing wi th Commissioner Khumalo who has looked at  the  

proposal  which he is  suggest ing Mr Chaskalson should not  20 

be so v io lent ly  opposed against ,  Mr Masuku h ad ind icated 

in  h is  o r ig inal  opening that  i f  there is  a mechanism wi th in 

which we can exerc ise  those aspects of  the Regulat ion 10 

not ice which are in  d ispute and which fo rm the basis,  the  

cr i t i ca l  basis of  the appl icat ion before the High Court ,  that  
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would be someth ing we would be able to  consul t  wi th  Mr 

S indane and get  inst ruct ions.    

 Indeed,  we d id say we have l imi ted access to Mr  

S indane and we have done everyth ing we could.   In  fact ,  

Chai r  and Commissioners wi l l  note at  one po int  our  

at torneys of  record  had to wai t  just  to  be g iven access to 

h im in  the midnight .   Otherwise,  i t  would have been 

impossib le.   But  saying th is ,  Chai r  …[intervenes] .  

CHAIRPERSON :    But  I  th ink what  Commissioner Khumalo  

said was,  you know,  we ask a whole lo t  o f  quest ions in  10 

test ing counsel 's  argument .   That  does not  in  and of  i tse l f  

ind icate an inc l inat ion.   So the short  po int  I  am making is  

that  when we see the statement ,  i f  that  is  the route  we go,  

when we see the  statement ,  who knows,  we may s t i l l  get  

everyth ing that  Mr S indane  shou ld respond to.   So what 

Commissioner  Khumalo said should not  be regarded as 

saying,  p lease g ive us something cur ta i led,  not  necessar i ly.  

ADV QOFA :    Absolute ly,  Chai r.   That  i s  indeed taken as i t  

is .   I  would want ,  Chai r,  maybe to go back to Commissioner 

Baloy i 's  quest ion  and /or  concern p i tched to the ex tent  that  20 

i f  we then ins ist  on proceeding to f l ight ,  does that  therefore  

not  mean the postponement  i tse l f  is  being decl ined?   

CHAIRPERSON :    I  th ink Mr Chaskalson,  even i f  g rudgingly,  

he now accepts that  perhaps because we only have one and 

a hal f  hour  or  whatever  th is  af te rnoon,  which is  a l l  we are  
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le f t  wi th ,  we are  forced by c i rcumstances not  to  even do 

that  f l ight ing at  th is  stage.  

ADV QOFA :    Then we are happy,  Chai r.   Then we can 

proceed f rom that  s tance.   Chai r,  I  have been having th is  

concern that  to  some extent  Mr Chaskalson seems to argue 

the issues,  the mer i t s  or  demer i t s  of  the appl icat ion  in  the 

High Court  and the basis thereof  of  urgency and so on and 

so for th.  

 Mr Masuku has been at  pains to  ind icate to  th is  

Commission that  a l low us,  imperfect  as the p ictu re might  10 

look,  we st i l l  have that  r i ver  to  cross  and i t  would be only  

opportune to a l low us to address the issues before the court  

wi thout  having ta inted the mind of  the Judge who would  

have to hear those issues as they get  vent i la ted  before  

them.   

 I t  is  only in  that  regard that  we say th is  Commission  

ought  r ight fu l ly  to  a l low Mr S indane to be able to  v indicate  

the issues.   I  say th is  because,  as you would have noted,  

Chai r,  when the issue s before the High Court  are vent i la ted  

by Mr Chaskalson now,  there is  no ment ion of  the basis of  20 

why we take issue wi th the Regula t ion 10.6 not ice  issue to  

the DPCI.    

CHAIRPERSON :    I  th ink Mr Chaskalson 's focus was just  on 

the quest ion of  u rgency.   And in  a sense,  I  th ink what  he 

said in  that  regard may merely be v iewed as an extension of  



    23 SEPTEMBER 2026 – DAY 178 
 

Page 100  o f  110  

 

 

the very f i rs t  po int ,  the substant ive point  I  engaged Mr 

Masuku on,  which is  before us Mr S indane has p laced 

h imsel f  in  the d i f f icu l t  posi t ion in  which he f inds h imsel f  

because of  a l l  the delays.   So i f  th is  was an  urgent  before 

us,  one could make the point  that  Mr Chaskalson is  making,  

that  that  urgency is  se l f -created.   So,  ja ,  ja ,  ja .    

ADV QOFA :    Chai r,  indeed,  wel l ,  we take the point .   But  

cr i t i ca l l y,  Chai r,  I  must  probably cont inue to state that  the  

concerns that  a re  ra ised are not  only  l imi ted to  whether  or  

not  there  is  in format ion before the Commission.   We ra ise 10 

issue wi th the fact  that  the subpoena  –  fo rg ive me,  Chai r,  

the search and seizure that  was author ised by the 

Magist rate under the Cybercr imes Act  was meant  pure ly for  

obta in ing th is  in fo rmat ion for  purposes of  the 

Kwaggafonte in  case,  and i t  indeed says so.  

 Our case law is  replete that  once a  search and 

seizure has been obta ined fo r  a par t icu la r  purpose,  i t  

cannot  be extended beyond that  purpose.   And we s imply  

take issue to ind icate that  even though th is  Commission is  

ent i t led to obta in in format ion in  a l l  the other  ways i t  may,  to  20 

extend the scope and repurpose the very search and 

seizure that  was g iven by  the Magist rate  …[intervenes] .  

CHAIRPERSON :    And now,  i f  th is  Commission  a lso wanted 

that  same informat ion that  was obta ined th rough the  

Magist rate 's  …[in tervenes] .  
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ADV QOFA :    Cybercr imes …[intervenes] .  

CHAIRPERSON :    Yes,  yes.   How,  in  pract ica l  terms,  

accord ing to you,  would th is  Commission a lso access that  

in format ion?  Because now i f  i t  were to i ssue something 

that  seeks that  in format ion f rom Mr S indane,  that  would be 

fut i le .    

ADV QOFA :    Chai r,  that  par t icu lar  search and seizure is  

not  per  se,  i t  is  normal ly  done ex par te ,  as i t  was.   But  what  

then normal ly  happens af ter  that ,  as i t  happened in  Mr 

S indane 's case,  you would know that  the DPCI would have 10 

in formed our  c l ient ,  we have obta ined th is  in format ion,  the 

search and seizure would have ind icated you wi l l  on ly have 

access to Mr S indane dur ing the day to be able to  have 

access to h is  phone or  whatever  i t  is ,  that  access would 

have been granted.   And the search and seizure i tse l f  would 

have ind icated,  amongst  others,  that  the scope is  for  th is  

purpose …[intervenes] .  

CHAIRPERSON :    That  is  not  answer ing me,  Ms Qofa.  

ADV QOFA :    I  am coming there,  Chai r.    

CHAIRPERSON :    P lease.  20 

ADV QOFA :    Now,  should the Commission have wanted to 

obta in that  s im i lar  in format ion,  noth ing would  have 

prevented the Commission f rom obta in ing that  in fo rmat ion,  

and obta in ing a  warrant  fo r  such,  for  obta in ing that  

in format ion.   The case law in  our  count ry is  that  once you 
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have obta ined a  search and seizure,  for  that  purpose,  i t  

cannot  be …[intervenes] .   

CHAIRPERSON :    Could the Commission have obta ined th is  

in format ion f rom Mr S indane using the same inst rument  i t  

used in  sourc ing  i t  f rom the DPCI?  Was i t  proper  for  the  

Commission to use that  inst rument?  Could i t  have used 

that  inst rument  i f  the in format ion was st i l l  w i th  Mr S indane?   

ADV QOFA :    Cha i r,  the Commission was wi th in i t s  r ights to  

obta in the in format ion.    

CHAIRPERSON :    I f  i t  sought  i t  f rom Mr S indane.    10 

ADV QOFA :    I t  absolute ly  was wi th in i t s  r ights  

…[intervenes] .   

CHAIRPERSON :    But  now we know that  the in form at ion is  

e lsewhere,  i t  is  no longer wi th h im.   Why can the  

Commission not  use that  same inst rument  to  get  the 

in format ion f rom where i t  is?  What  becomes wrong?   

ADV QOFA :    Chai r,  wi th  respect ,  our  law does not  a l low 

that  repurposing.   I t  does not .   I t  s imply says that  the  

Magist rate,  when exerc is ing her  d iscret ion in  that  ex par te  

appl icat ion …[intervenes] .  20 

CHAIRPERSON :    You see,  in  that  process,  they sought  i t  

for  the i r  own purposes.   The Commission is  seeking i t  for  i ts 

own purposes.   So i t  is  not  abo ut  the par ty that  obta ined the  

in format ion s imply repurposing in  the a i r.   They have 

received an ins t rument ,  a  lawfu l  inst rument  f rom the 
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Commission.   The Commission is  seeking the in format ion 

for  i ts  own purpose.   So te l l  me in  law why they would not  

have to comply wi th that  inst rument  …[intervenes] .  

ADV QOFA :    Chair  …[ intervenes] .   

CHAIRPERSON :    I t  is  not  repurposing in  the a i r.   There is  

a lawfu l  inst rument  that  says th is  in format ion is  no  longer 

wi th Mr S indane,  i t  is  wi th  you ,  g ive i t  to  us.   What  i s  legal ly  

wrong or  object ionable wi th that?   

ADV QOFA :    Chai r,  our  law is  very c lear.   Once a  search 

and seizure has been obta ined,  for  a purpose as i t  has been 10 

at tached in  Annexure R,  that  search and seizure can only  

operate insofar  as that  purpose is  ident i f ied  …[intervenes] .  

CHAIRPERSON :    So on your proposi t ion,  forever  and ever  

and ever,  th is  Commission wi l l  never  ever  have access to 

that  in format ion?   

ADV QOFA :    No,  absolute ly  not ,  Chai r.   That  i s  not  my 

proposi t ion.    

CHAIRPERSON :    Then as some people say the law is  an 

arse,  i f  that  is  what  the law is .    

ADV QOFA :    Indeed,  Chai r.  20 

CHAIRPERSON :    Ass as in  donkey,  p lease.    

ADV QOFA :    Indeed,  Chai r.    

CHAIRPERSON :    No,  that  cannot  be.   A lso,  to  show me 

that  what  you say is  legal ly  sound,  show me how the law 

you are referr ing  to is  on a l l  fours wi th our  s i tuat ion here.   
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Show me that .    

ADV QOFA :    Cha i r,  the only submission …[intervenes] .  

CHAIRPERSON :    Not  in  broad genera l  legal  te rms or  

pr inc ip les.  

ADV QOFA :    But  speci f ica l l y  …[intervenes] .  

CHAIRPERSON :    Show me how the two,  the scenar io you 

are refer r ing to,  which you say i t  lays down the law and 

says here is  what  the law is ,  and then re late that  to  our  

scenar io and show me how the two are on a l l  fours.    

ADV QOFA :    Chai r,  there is  no th ing  that  would have 10 

prevented th is  Commission f rom issuing the same search 

and seizure against  Ms Sindane ex par te  before a  

Magist rate to  ind icate to  that  Magist rate,  because as Chai r  

wi l l  know,  wi l l  remember,  once tha t  decis ion is  made by the 

Magist rate ,  i t  says  i t  is  square ly l imi ted to the issues that  

are before that  Magist rate .   Noth ing prevented th is  

Commission.   And Chai r,  I  do not  want  to  be seen to be 

arguing the issues that  a re the subject  of  the High Court  

appl icat ion  …[intervenes] .  

CHAIRPERSON :    You are repeat ing your argument  and you 20 

are not  showing me how the two scenar ios are on a l l  fours ,  

but  cont inue,  cont inue.    

ADV QOFA :    Thank you,  Chai r.   But  c r i t ica l ly,  what  I  would  

want  to  emphasise,  Chai r,  i s  the  fo l lowing.   Mr S indane 's  

engagement  wi th the  Commission has a lways been I  have a 
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concern wi th th is  par t i cu lar  in format ion.   And a l l  we are  

saying is ,  and we bel ieve that  the correspondence between 

the Commission and the lawyers of  Mr S indane ought ,  in  the 

very least ,  to  e l i c i t  some form of  a meet ing of  the minds 

hal fway.    

 To the extent  that ,  in  the  very least ,  the  

Commission could have s imply sa id,  look,  deal  wi th  those 

issues that  are pract ica l  and leave those that  you are not  

going to deal  wi th .   That  would  have not  taken anyth ing 

much away.   But  i f  Chai r  wi l l  see the response of  the  10 

Commission r ight  f rom the beginning,  the response has 

s imply been a hard l ine,  we are not  going to argue the law 

wi th you.    

 And in  a l l  fa i rness,  and as Mr S indane has p leaded 

in  h is  aff idavi t ,  he has said,  Chai r,  I  am here,  I  am at  your  

mercy.   I  respect  th is  Commission .   I  have ra ised concerns 

r ight  f rom the beginning.   The only answer I  have got  f rom 

th is  Commission was not  that  of  someone who has been 

requested to par t ic ipate and assis t  the Commission ,  but  i t  

has s imply been an at t i tude that  says,  do what  you can.  20 

 And we are saying,  i f  there was some form of  –  I  

mean,  the communicat ion speaks for  i tse l f .   To the extent  

that  Mr S indane would have been at  least  to ld ,  I  mean,  

Chai r,  we take the issue  and,  Cha i r,  you wi l l  note that  the 

Regulat ion 10.6 not ice of  Mr S indane and Mr S ibanyoni  
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were issued on the same day,  conta in ing 90% of  exact ly  

s imi lar  mater ia l .  

 When the subpoena for  Mr S ibanyoni  was issued,  

none was issued for  Mr S indane.   Right fu l l y  or  wrongly,  the  

assumpt ion of  Mr  S indane was,  wel l ,  the  quest ions are the 

same,  they have been answered,  the Commission  wi l l  not  

need me.   And indeed,  the subpoena was not  issued,  

r ight fu l l y  or  wrongfu l ly,  Chai r.   We are s imply say ing,  on 

that  wrong assumpt ion …[intervenes] .  

CHAIRPERSON :    No,  that  submission cannot  be  made 10 

ser iously,  Ms Qofa.    

ADV QOFA :    Cha i r,  I  accept  that .   But  in  t ru th,  th is  is  how 

–  to  the extent ,  Chai r,  that  Mr S indane actual ly  bel ieved,  

t ru ly,  that  the Commission wou ld no longer need h im 

because the subpoena was not  issued to h im.   I  am t ru ly  at  

pa ins to express that  the fact  that  he d id not  f i le  had 

noth ing to do wi th h im not  respect ing th is  Commission.   I t  

d id  not .    

CHAIRPERSON :    Your t ime is  up.  

ADV QOFA :    Chair,  you …[ intervenes] .  20 

CHAIRPERSON :    Do you want  to  summarise,  perhaps,  in  

two minutes?   

ADV QOFA :    My f ina l  submission ,  Chai r,  is  that  we would  

just  ask that ,  we do feel  that  Mr Chaskalson wants some 

punishment  of  sor ts  towards Mr  S indane,  which  might  
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inc lude f l ight ing the in format ion.   The submissions have 

been made by my senior,  Ms Masuku.   And on the t ru ly  

seduct ive propos i t ion that  the Commissioner has made,  

which I  th ink is  …[intervenes] .  

CHAIRPERSON :    That  is  an unfor tunate adject ive,  Ms 

Qofa.  

ADV QOFA :    Is  i t  a  bad word?   

ADV KHUMALO SC :    I  am not  being . . . [ ind ist inct ]  Chai r.   

No,  no,  no.    

ADV QOFA :    A t t ract ive ,  very at t ract ive ,  which I  th ink,  10 

Chai r,  wi th  you and the Commissioners,  we can t ru ly  f ind a 

bet te r  way to address th is .   But ,  Chai r,  th is  wi l l  be our  

submissions,  unl ess,  of  course,  I  defer  to  my leader in  case 

there is  something I  have missed .   Thank you,  Chai r.    

CHAIRPERSON :    Rather  whisper to  –  yes,  yes,  Mr Masuku.    

ADV MASUKU :    No,  that  is  what  I  was going to say,  that  i f  

there was any addi t ion I  needed to  make,  I  would  just  e i ther  

wr i te  i t  down or  whisper to  her.  

CHAIRPERSON :    Yes,  yes.    

ADV MASUKU :    Just  to  thank her  for  the submissions.    20 

CHAIRPERSON :    Thank you very much,  Mr Masuku.   In  the 

l ight  of  your  response to  Commissioner Khumalo,  a  

response you m ade grudgingly,  Mr  Chaskalson,  may I  ask 

Counsel  to  see i f  they cannot  d raf t  a  ru l ing over  the lunch 

hour,  which should inc lude the possib i l i t y  of  f l ight ing tak ing 
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p lace in  Mr S indane 's absence,  should he be absent  when 

we next  appear.   Let  us adjourn  and resume at  quarter  past  

two.  

HEARING ADJOURNS 

HEARING RESUMES  

CHAIRPERSON :    Yes,  Mr Chaskalson.    

ADV CHASKALSON SC :    Chai r,  unfor tunate ly we have not  

been able to  reach agreement  between ourselves on a way 

forward.   I t  may yet  be possib le to  do so,  but  c er ta in ly  not  

in  the next  hour  or  so.   I  th ink i f  we could ask for  both  10 

par t ies to  be g iven t ime just  to  consider  the i r  posi t ions and 

maybe wi th a deadl ine for  the ru l ing to come down on,  say,  

Fr iday morning,  which wi l l  then focus people 's  at tent ion but  

a lso create the possib i l i ty  at  least  of  f ind ing a middle  

ground.    

CHAIRPERSON :    Thank you,  Mr Chaskalson.    

ADV MASUKU :    Yes,  that  accurate ly ref lects the s tatus of  

the d iscussions.  

CHAIRPERSON :    Thank you.   But  as I  understand i t ,  we 

are not  going to s i t  on Fr iday,  so the ru l ing wi l l  be  20 

c i rcu lated in  the usual  manner i f  i t  comes to that .    

ADV CHASKALSON SC :    Thank you.   I  mean,  Cha i r,  even 

i f  there is  an agreement ,  we  would l ike i t  to  be embodied  

…[intervenes] .  

CHAIRPERSON :    There must  be a ru l ing one way or  the 
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o ther,  yes,  yes,  yes,  t rue,  t rue.   In  that  case,  so we adjourn 

and resume on Monday,  whatever  wi l l  be happen ing on 

Monday.  

ADV CHASKALSON SC :    Indeed,  Chai r.    

CHAIRPERSON :    Let  us  adjourn unt i l  09:30 on Monday,  

and what  has been suggested to us by both Counsel  wi l l  

happen.   That  is ,  on Fr iday there w i l l  be a ru l ing one way or  

the other.   Let  us adjourn.  

HEARING POSTPONED TO 28 SEPTEMBER 2026  

HEARING ADJOURNS 10 

-  -  -  -  -  -  -  -  -  -  -  -  -  


