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PROCEEDINGS HELD ON 21 OCTOBER 2026  

CHAIRPERSON :    Good morning,  Mr Chaskalson.   Good 

morning,  Mr Winks.   

ADV CHASKALSON SC :    Morning,  Chai r .   Morning,  

Commissioners.  

ADV WINKS :    Good morning,  Chai r  and Commissioners.  

CHAIRPERSON :    Yes.   Perhaps for  the record,  le t  me just  

say before we walked in ,  I  ca l led counsel  outs ide and I  

ind icated to  them what  our  inc l inat ion  is .   They d id  not  have 

enough t ime before us coming in  to  consider  that  because i t  

was just  seconds before we came in.   For  the record,  I  wi l l  

ask Mr Chaskalson,  in  fact  perhaps for  the publ ic ,  to  state 

fu l ly  what  the app l icat ion is  about .    

 And I  th ink I  wi l l  then share in  wr i t ing what  I  to ld  

counsel  outs ide.   I  wi l l  send i t  to  Mr Chaskalson 's  phone 

and he wi l l  then share i t  wi th  h is  co l leagues  and we wi l l  

take an adjournment  and we wi l l  come back and counsel  wi l l  

ind icate to  us whether  they can meet  each other  o r  whether  

there wi l l  s t i l l  be fu l l -b lown argument .    

 For  a star t ,  i f  you could just  s tate for  the record  

what  the appl icat ion is  about ,  Mr Chaskalson.  

ADV CHASKALSON ADDRESSES THE COMMISSION :    

Thank you,  Chai r .   The appl icat ion  is  fo r  an i n  camera  ru l ing  

in  respect  of  the evidence of  Dr S i fo lo ,  who is  the 

coord inator  of  the Nat ional  In te l l igence Coord inat i on 
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Commit tee.   The evidence leaders have brought  th is  

appl icat ion because the bulk of  the evidence of  Dr  S i fo lo  

re lates to documents which have been par t ia l ly  declassi f ied.   

They have been declassi f ied fo r  the use of  the Commission 

and the considerat ion of  the Commissioners and evidence 

leaders and,  subject  to  cor rect ion,  the Commissioners.   

Wel l ,  cer ta in ly  the evidence leaders and Commissioners ,  

there are other  par t ies who are ment ioned in  the 

declassi f i cat ion order .  

 They have expressly not  been declassi f ied for  the  

purposes of  publ ic  d isseminat ion.   What  that  means is  that ,  

as th ings stand,  the Commission can only hear the evidence 

of  Dr S i fo lo  on  those documents i f  that  ev idence is  in  

camera .   I f  the  evidence is  no t  in  camera ,  then the 

declassi f i cat ion order ,  as i t  s tands,  p recludes the 

Commission f rom hear ing the evidence.   So that  is  the basis 

of  th is  i n  camera  appl icat ion.   There is  a cent ra l  d ispute 

between the evidence leaders and the representa t ives of  

the media on whether  the Commission has the power to  vary  

the declassi f i cat ion order ,  essent ia l l y  to  overr ide the  

declassi f i cat ion order  of  Dr  S i fo lo .    

 Our understanding of  the law is  that  the  

Commission does not  have tha t  power.   The media  

respondents say the Commission does have that  power.   I  

th ink that  is  as much as I  can say at  th is  stage.   We heard a 
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suggest ion f rom the Commission that  may af ford a means of  

set t l ing th is  d ispute,  but  we have not  had an opportuni ty  to  

consider  i t  or  to  d iscuss i t  wi th  the media respondents.   So 

in  the in terest  of  explor ing the possib i l i t y  of  a  set t lement ,  I  

would ask that  the mat ter  s tands down pr obably for  hal f  an  

hour.   And in  tha t  t ime,  we wi l l  bo th look at  i t  p roper ly  and 

see i f  we can reach agreement  around those l ines.  

CHAIRPERSON :    Thank you,  Mr Chaskalson.   Is  there 

anyth ing you wish  to say,  Mr Winks?  

ADV WINKS :    Noth ing to add to Mr Chaskalson.   I  th ink 30 

minutes should be suf f ic ient ,  i f  the Commit tee is  w i l l ing to  

indulge us,  the Commission.  

CHAIRPERSON :    A l l  r ight .   Thank you very much.   You wi l l  

wai t  for  about  a minute or  so,  because I  have to edi t  th is .   I t  

was wr i t ten fo r  the cons umpt ion of  my co -Commissioners,  

so  I  have to get  r id  of  some stuf f .   But  wi th in two minutes,  

you should get  i t .   

ADV CHASKALSON SC :    Thank you,  Chai r .  

CHAIRPERSON :    I  wi l l  not  ind icate  a t ime fo r  coming back.   

You wi l l  ind icate when we are ready.   Let  us adjourn .  

INQUIRY ADJOURNS  

INQUIRY RESUMES 

CHAIRPERSON :    Yes,  Mr Chaskalson.  

ADV CHASKALSON SC :    Thank you,  Chai r .   The evidence 

leader 's  seek a ru l ing d i rect ing that  the evidence of  Dr 
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S i fo lo  be heard  in  camera .   Dr  S i fo lo  i s  the act ing 

coord inator  of  the Nat ional  In te l l igence Coord inat ing 

Commit tee  and the bulk of  the quest ion ing of  Dr S i fo lo  wi l l  

re la te to  severa l  hundred pages of  c lassi f ied documents 

compr is ing four  Nat ional  In te l l igence Est imates,  which were 

issued over  the  years 2022 to  2025,  and 11 Nat ional  

In te l l igence Coordinat ing Commit tee in te l l igence br ie fs and 

a specia l  report ,  which were issued in  2025.    

 And then,  la te  in  the day,  there were three 

addi t ional  documents that  we obta ined f rom NICOC, which 

are minutes and reports of  NICOC meet ings in  2025.   The 

documents in  quest ion deal  wi th  issues re lat ing  to the  

cent ra l  top ic of  th is  Commission 's invest igat ion,  the  

in f i l t ra t ion of  the cr iminal  just ice  system by organised cr ime 

syndicates.   They have been dec lassi f ied for  the l imi ted  

purpose of  the i r  use by the Commission.   The 

declassi f i cat ion order  expressly makes c lear  that  they have 

not  been declassi f ied for  publ ic  d isseminat ion  and the 

d ist inct ion is  mater ia l .  

 The declassi f i cat ion permi ts the  Commission to 

receive and cons ider  these docu ments for  the purposes of  

d ischarg ing i t s  mandate.   I t  does not  author ise  the 

Commission to make the documents or  the i r  contents  

avai lab le to  the  publ ic  at  large.   Now,  the respondents 

h ighl ight  the l i ke ly  publ ic  in te rest  in  d isc losure  of  the 
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documents in  quest ion.   And they contend that  the mere  

c lassi f i cat ion of  in fo rmat ion cannot ,  wi thout  more,  just i f y  a  

departure f rom the pr inc ip le of  open just ice.    

 However,  the respondents '  content ions proceed 

f rom an incorrect  premise,  and th is  is  the cent ra l  issue in  

th is  appl icat ion.   The Commission  is  not  a High Court .   I t  

has no power to  set  as ide a decis ion to c lassi fy  in fo rmat ion  

or  to  overr ide a decis ion on the terms on which c lassi f ied  

in format ion is  declassi f ied.   The Commission just  does not  

have that  power.   And i f  we are correct  in  our  submissions 

that  the Commission does not  have that  power,  the  

Commission is  le f t  in  the present  s i tuat ion wi th three 

choices.  

 The f i rs t  choice is  that  i t  could apply urgent ly  to  the  

High Court  to  rev iew and set  as ide the de cis ions to  

declassi fy  the documents on terms which prevent  those 

documents and,  ind i rect ly ,  any quest ion ing in  re lat ion to 

those documents f rom being heard  publ ic ly .   I t  could go to 

the High Court ,  which does have the power,  and ask the 

High Court  to  exerc ise that  power.   That  is  the  f i rs t  opt ion.   

The second opt ion is  that  i t  could refuse to hear the  

evidence of  Dr S i fo lo  i n  camera .   I t  could just  say,  we are 

not  going to hear your  ev idence i n  camera .    

 But  the pract ica l  resul t  o f  that  is  that  the  

Commiss ion would not  be able to  quest ion h im on any of  the  
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documents in  the  exhib i t s  bundle.   So the documents would  

remain before the  Commission,  they have been submit ted to 

the Commission,  but  the Commission would not  be able to  

quest ion Dr S i fo lo  or ,  indeed,  o ther  wi tnesses who the 

evidence leaders  may want  to  quest ion in  re lat ion  to those 

documents.    

 The th i rd opt ion is  what  we submit  the best  of  the  

three opt ions,  wh ich is  to  hear the  evidence of  Dr S i fo lo  i n  

camera ,  mainta in ing a complete record of  the que st ion ing of  

Dr S i fo lo  and the documents to  which i t  re la tes,  and to 

leave i t  to  the media respondents to  approach the High 

Court  for  access to that  record or  par ts thereof  on te rms 

that  the High Court  determines to be appropr ia te.   Le t  us go 

through these three opt ions to ind icate why the evidence 

leaders submit  that  the th i rd i s  the most  desi rable.  

 The f i rs t  opt ion,  which would be fo r  the Commission  

i tse l f  to  go to the High Court  on an urgent  basis,  is  

undesi rable for  var ious reasons.   Fi rs t ,  i t  w i l l  d ive r t  the t ime 

and focus of  the  Commissioners and the evidence leaders 

away f rom thei r  core task and in to  a co l la te ra l  d ispute over  

the te rms of  declassi f i cat ion of  documents on which i t  

needs to quest ion Dr S i fo lo  and other  wi tnesses.   The 

Commission has a l ready had to  deal  wi th  three urgent  

appl icat ions brought  by wi tnesses seeking to  avoid  

test i fy ing or  furn ish ing documents to  the Commission.  
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 These urgent  appl icat ions have been ext remely  

d is rupt ive to the  work of  the Commission and they have 

d iver ted s igni f i cant  resources of  the Commission f rom the 

cent ra l  inqui ry that  the Commission is  establ ished to  

conduct  and not  what  the Commission should be spending 

i ts  t ime on.   Second,  there is  no guarantee that  an  

appl icat ion wi l l  succeed.    

 Thi rd,  even i f  an appl icat ion were to succeed,  

having regard to  the nature of  the documents,  i t  is  l ike ly  

that  much of  the evidence of  Dr S i fo lo  wi l l  s t i l l  have to be  

g iven in  camera  in  that  i t  is  ext remely unl ike ly that  an  

appl icat ion to the High Court  would have the resul t  th at  

everyth ing in  the  bundle of  Dr  S i fo lo  i s  declassi f ied fo r  

publ ic  d isseminat ion.    

 And f ina l ly ,  an appl icat ion  wi l l  in te r fere wi th  the  

t imetable of  the Commission and wi l l  d isrupt  the proposed 

evidence schedule not  only of  Dr  S i fo lo  but  a lso of  the other  

ev idence who are to be cal led to  deal  wi th  issues ar is ing 

out  of  the evidence of  Dr S i fo lo  and the documents in  h is  

exhib i t  bundle because there are other  wi tnesses who wi l l  

have to be cal led.   I t  wi l l  a lmost  inevi tab ly requi re that  

those wi tnesses wi l l  have to be cal led af te r  9 November  

when the Commission resumes cal l ing wi tnesses in  publ ic .    

 And g iven the t ight  const ra ints on the Commission 's  

ev idence t ime,  th is  is  l ike ly  to  requi re the d isp lacement  of  
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o ther  wi tnesses and in ter fe re wi th the abi l i ty  of  the  

Commission to f in ish hear ing evidence in  December.   So 

that  i s  the f i rs t  opt ion,  go to the  High Court  proact ive ly.   

The second opt ion is  se l f -defeat ing.   I f  the Commission 

were to refuse to  hear the evidence of  Dr S i fo lo  i n  camera ,  

i t  would just  depr ive i t se l f  o f  the opportuni ty  to  quest ion Dr  

S i fo lo .    

 That  leaves the th i rd opt ion as the only desi rable  

opt ion avai lab le to  the Commission ,  namely to  proceed wi th 

the quest ion ing o f  Dr S i fo lo  in  camera  and to leave i t  to  the 

media respondents,  i f  they so choose,  to  approach the High 

Court  for  access in  whole or  in  par t  to  the record  of  that  

quest ion ing and the documents  re levant  to  tha t  record.   

Why th is  opt ion is  desi rable is  f i rs t ly  i t  a l lows the evidence 

of  Dr S i fo lo  to  be  heard and to be heard wi thou t  d is rupt ing 

the programme of  the Commission and d iver t ing evidence 

leaders and Commissioners f rom thei r  p r imary task.    

 I t  s imi la r ly  a l lows the Commiss ion to hear the  

evidence of  other  wi tnesses who are to be cal led to deal  

wi th  i ssues ar is ing out  of  the evidence of  Dr S i fo lo  and the  

documents in  h is  bundle.   I t  wi l l  enable the Commission to  

preserve a fu l l  record of  th is  ev idence and the  documents 

so i f  the respondents or  anyone e lse wants to  have access 

or  wants to  approach the High Court  to  have access  to the 

re levant  documents,  they can  and the High Court  has the  
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power to  g ive them access in  appropr ia te c i rcumstances ,  

they wi l l  have to make out  a case that  there are appropr ia te 

c i rcumstances.    

 I t  has a fu r ther  advantage which is  apart  f rom the 

fact  that  the High Court  has the necessary powers to 

regulate access to the documents and evidence.   I f  i t  does 

so  af te r  the re levant  ev idence has been led,  i t  wi l l  be  

per fo rming the exerc ise ret rospect ive ly wi th reference to a  

f ixed record of  ev idence and docum ents.   This is  a much 

more desi rable approach than at tempt ing prospect ive ly to  

regulate the  nat ional  secur i ty  and in te l l igence 

consequences of  potent ia l  quest ion ing in  re lat ion  to the 

documents in  quest ion.  

 The High Court  w i l l  know exact ly  what  i t  has to  be  

able to  d isc lose or  not .   Not  guessing at  where the 

quest ion ing wi l l  go and what  may or  may not  be a l lowed.   

So in  th is  way,  i f  the respondents  fee l  suf f ic ient ly  s t rongly 

about  the issue,  they wi l l  be ab le to  secure access fo r  

themselves and the publ ic  to  a l l  o f  the evidence and 

documents of  Dr  S i fo lo  to  which they are const i tu t ional ly  

ent i t led to have access.    

 Now,  the respondents say that  the evidence leaders  

have got  i t  wrong and that  the Commission in  fact  does 

have the power to  over r ide a declassi f icat ion order .  

CHAIRPERSON :    Sorry,  sor ry,  Mr Chaskalson.   Af ter  the  
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ev idence has been led i n  camera ,  you say the record  wi l l  be  

there.   How do you say access may be gained to i t  by those 

who are in terested?  

ADV CHASKALSON SC :    Wel l ,  through an appl icat ion to 

the High Court .   

CHAIRPERSON :    Or you go to Court  f i rs t  and you say there  

is  a record there.   

ADV CHASKALSON SC :    To go to Court  to  obta in  access 

or  to  rev iew our decis ion,  wel l ,  I  do  not  th ink a decis ion,  an  

appl icat ion to rev iew a decis ion of  the Commission,  e i ther  

to  rev iew the decis ion to declassi fy  on terms that  prevent  

publ ic  access and as anci l lary re l ie f  to  ask the High Court  

to  grant  the media respondents access to an appropr ia te ly  

redacted copy of  the record,  e i ther  agreed upon by the  

respondent  in  tha t  case,  which wi l l  be  Dr S i fo lo  or  NICOC,  

or  under some sor t  o f  High Court  superv is ion to per form the 

appropr ia te redact ions.  

 Or to  apply to  the High Court  for ,  to  apply to  the  

Commission fo r  access to in format ion to the record when 

ret rospect ive ly,  i f  there is  anyth ing  that  is  not  c lassi f ied,  the  

Commission could g ive,  and not  subject  to  c lassi f icat ion,  o r  

subject  to  a re lease f rom Dr S i fo lo ,  the Commission could  

g ive access.   Or i f  the Commission  could not  g ive access,  i t  

would depend on a decis ion,  i t  would probably,  i f  Dr  S i fo lo  

does not  u l t imate ly agree to the declassi f icat ion of  some of  
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the in format ion,  i f  the media respondents wanted access for  

that ,  they would have to apply to  Court  to  rev iew and set  

as ide that  decis ion and fo r  anci l la ry re l ie f .  

CHAIRPERSON :    I  get  your  submission and i ts  essence 

fu l ly ,  but  then there is  the antecedent  r ight  which the  

respondents are asser t ing,  which is  open just ice.   So the 

re l ie f ,  or  possib le  re l ie f  that  you are point ing to,  e f fect ive ly  

means that  that  r ight  wi l l  no longer be exerc isable as  that  

r ight .  

ADV CHASKALSON SC :    Wel l ,  I  do not  want  to  accept  that  

i t  wi l l  not  be exerc isable as that  r ight .   

CHAIRPERSON :    The hear ing of  the evidence. . .   

ADV CHASKALSON SC :    The hear ing wi l l  not  be publ ic .  

CHAIRPERSON :    Yes.   And that  is  exact ly  what ,  in  my 

understanding,  open just ice re lates to.   I t  re la tes to the 

actual  hear ing be ing in  the open.   So to  have a record that  

may,  perhaps th rough a Court  process,  be accessib le,  the 

horse wi l l  have bol ted wi th re gard to the open hear ing  i tse l f ,  

which is  what  open just ice is  about .  

ADV CHASKALSON SC :    Wel l ,  open just ice,  to  an extent ,  I  

would concede,  open just ice w i l l  def in i te ly  be  l imi ted.   

There wi l l  not  be an open hear ing.   That  happens whenever 

we hear evidence in  cameras.   The extent  of  that  l imi tat ion  

wi l l  be conta ined by the High Court .   I f  the High Court ,  on  

an inspect ion of  the record,  concludes that  there is  mater ia l  
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there to which the publ ic ,  having  regard in ter  a l ia  to  the  

pr inc ip le of  open just ice,  sh ould have access to,  the  publ ic  

wi l l  get  access to .   So the only issue is  that  the access wi l l  

not  be l i ve.   The leg i t imate access wi l l  not  be l ive.    

 But  th is  ent i re  debate turns on the  cent ra l  i ssue of  

whether  th is  Commission  has the  power to  vary a  

declassi f i cat ion order .   And our  submission is  i t  does not .   

Because i f  the Commission  does not ,  then that  real ly  should 

be the end of  the mat ter .  

CHAIRPERSON :    Not  necessar i ly .   I  get  the submission,  

and subject  to  what  Mr Winks wi l l  say,  I  th ink I  am wi th you 

wi th regard to the Commission 's lack of  a  power to  i tse l f  

declassi fy  fu l l y  insofar  as the qual i f ied  declassi f icat ion is  

concerned.   I  be l ieve,  as you do,  that  the Commission  lacks 

that  power.   But  in  my v iew,  the mat ter  does not  necessar i l y  

end there because we want  to  see a c learer  o r  a fu l le r  

p ic ture wi th regard to what  may or  may not  be del ineated 

wi th regard to e i ther  having or  not  having a publ ic  hear ing 

at  a l l .    

 So there is  a d is t inct ion there.   And that  is  what  the  

inc l inat ion I  shared wi th cou nsel  before we came in  re lated 

to.   So I  do not  th ink i t  ends wi th  the fact  that  there is  a  

qual i f ied declassi f icat ion and that  is  the end of  the  mat ter .   

I  do not  bel ieve so.  

ADV CHASKALSON SC :    Wel l ,  le t  me f i rs t  address the  
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issue of  whether  there is  the power  because I  must  concede 

that  i f  there is  the power,  then the  media respondents have,  

the i r  case must  [ ind ist inct ]  . . . [ in tervenes]  

CHAIRPERSON :    As I  sa id r ight  at  the beginning,  I  th ink I  

share your v iew that  we do not ,  that  we lack the power.   But  

i f  you want  to  address i t  fu l ly  as a quest ion of  law,  I  wi l l …  

ADV CHASKALSON SC :    Unless the other  Commissioners  

want  me to address i t ,  I  wi l l  save i t  for  reply i f  needs be.  

ADV BALOYI SC :    Can I  just  ask my quest ion on th is?  I f  

you say,  i f  the posi t ion is  that  the Commission  does not  

have the power to  overr ide,  and I  use the word overr ide 

loosely,  the l imi ted declassi f i cat ion,  does that  not  

necessar i ly  there fore concede that  the Commission  can 

never inqui re in to  the val id i t y  of  the l imi ted,  the reasons ,  in  

fact ,  for  the declassi f icat ion,  the l imi ted declassi f ica t ion?   

 And i f  you say,  and i t  sounds to me l ike  i f  we do not  

have the power to  overr ide,  i t  must  mean that  we must  just  

accept  the say -so  of  the wi tness and we cannot  inqui re in to 

is  that  posi t ion taken just i f iab le in  the c i rcumstances,  the  

reasons g iven fo r  i t .   And on what  basis do we say we 

cannot  inqui re in to that?  

ADV CHASKALSON SC :    Wel l ,  the quest ion is  where would  

the inqui ry go?  

ADV BALOYI SC :    Before you get  there,  I  am just  t ry ing t o  

establ ish f i rs t  p r inc ip le.   We,  fo r  example,  wi tnesses can 
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ra ise the defence of  pr iv i lege,  for  example,  or  fear  of  se l f -

incr iminat ion.   The Commission  can inqui re in to that ,  and 

we have put  wi tnesses th rough that  to  just i fy  i t  is  not  for  the  

tak ing.   But  the posi t ion that  you seem to be advocat ing for  

now is  that ,  wel l ,  i t  is  for  the tak ing when i t  comes to 

c lassi f i cat ion.   They need only say,  th is  is  c lassi f ied ,  we are 

not  g iv ing i t  to  you.   Never mind l imi ted declassi f ica t ion,  but  

complete refusal  to  provide on the basis that  i t  is  c lassi f ied.   

And your submission suggests that  the Commission  can 

never inqui re in to  that .   And on what  basis do you say that?  

ADV CHASKALSON SC :    Because the status of  

c lassi f i cat ion is ,  c lassi f i cat ion is  a  fact  which is  determined 

by the act  of  c lassi f icat ion,  in  th is  case by Dr  S i fo lo .   So the  

fact  that  Dr S i fo lo  . . . [ in tervenes]  

ADV BALOYI SC :    And Dr S i fo lo  has the power to 

declassi fy .   He does ,  i t  is  a  mat ter  of  law.   He does have 

the power to  dec lassi fy ,  and there  must  be pr inc ip les that  

apply to  how does he make that  decis ion.   At  least  f rom 

where I  am s i t t ing,  i t  is  not  a s imple case of  he can 

arb i t rar i l y  exerc ise  that  power to  declassi fy  o r  not  to  

declassi fy .   I t  must  be a just i f iab le decis ion.   Can we 

inqui re in to that?  

ADV CHASKALSON SC :    We do not  have the  power  to  vary 

the declassi f icat ion.   We do not  have the power to  overr ide  

i t .   That  being the case,  i t  is  not  the Commission 's funct ion 
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to  inqui re in to the reasons.   He cannot  do so arb i t ra r i ly .   I f  

he does so arb i t ra r i ly ,  the High Court  can st r i ke i t  down.   

But  we cannot .   We are stuck wi th sect ion 26 of  the  

Inte l l igence Serv ices Act ,  which  says i f  you are not  a 

member of  the Inte l l igence Serv ices and you d isc lose 

c lassi f ied in format ion wi thout  the permission of  the Di rector  

General ,  you commit  an of fence.  

ADV BALOYI SC :    Yes.   We have had declassi f icat ion of  

in format ion held by the NPA.   We have had declass i f icat ion  

of  in format ion held by the SAPS.   So there is  a power that  

is  g iven to declassi fy ,  to  make the de cis ion to declassi fy .   

My inqui ry i s  your  submission,  o r  I  have a d i f f icu l ty  wi th  

your submission,  insofar  as i t  suggests that  he could easi l y  

have said to  us,  I  re fuse to declass i fy ,  not  g ive us a reason,  

and we would be here now.   We would have to  make a 

decis ion.   Are we going to Court?  Do we s i t  i t  out?   

 As you say,  the second opt ion is  to  s imply fo rego 

that  test imony.   In  fact ,  I  am not  even going to opt ion th ree.   

I  am deal ing wi th  one ,  two.   He says to us,  I  do not  want  to  

declassi fy .   He does not  need to g ive us a reason.   As I  

understand i t ,  the consequence of  your  submission,  i t  does 

not  have to provide a reason,  and that  would be the end of  

i t .   I f  we want  recourse,  you say our  recourse wou ld be to  

go to Court .   Is  that  what  you are suggest ing?  

ADV CHASKALSON SC :    I f  we want  recourse.   I t  is  real ly  
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an issue,  I  mean,  le t  us take an ext reme example.   Dr  S i fo lo  

says,  I  am not  going to vary my dec lassi f i cat ion order ,  and I  

am not  going to  g ive you reasons.   Now,  we might  be 

ent i t led to compel  reas ons f rom Dr S i fo lo ,  but  we would not  

be ent i t led to over r ide the declassi f icat ion decis ion.   The 

Commission  does not  have that  power.   And the  

. . . [ in tervenes]  

ADV BALOYI SC :    Wel l ,  Mr Chaskalson,  maybe le t  me 

in ter rupt  you.   Sor ry fo r  that .   P lease do not  lose your 

thought  p rocess.   What  would be,  i f  we do not  have the  

power to  compel  that  that  in format ion be submit ted to us,  

that  we exerc ise the power to  determine whether  i t  goes in  

camera  o r  not ,  what  would be the point  o f  a  power to  

compel  reasons for  refusing to declassi fy  and to provide 

that  in format ion i f  in  any event  we cannot  do anyth ing about  

i t?  

ADV CHASKALSON SC :    A t  best ,  what  we could do is  

. . . [ in tervenes]  

ADV BALOYI SC :    But  maybe before you even answer,  

maybe a lso consider  the provis ions of  sect ion 3 (1) ,  where i t  

says,  and to ca l l  for  the product ion of  books,  documents,  

and objects.   What  does that ,  in  fact ,  mean i f  Dr  S i fo lo  can 

say,  I  am not  g iv ing you th is  document  because i t  is  

c lassi f ied?  What  does i t  mean?  

ADV CHASKALSON SC :    He cannot  say,  I  am not  g iv ing  
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you th is  document .   But  he can say,  because we have the 

r ight  to  the document  under 3(1) .   What  he can say is  you 

can have the document ,  and you can use i t  for  your  

purposes,  but  you cannot  d isseminate i t  publ ic ly .   3(1)  is  

not  –  and that  is  why i t  may be important  fo r  me to make the  

argument  as to  why the  Commission does not  have the 

power.   

ADV BALOYI SC :    Maybe do.  

ADV CHASKALSON SC :    Because i t  is  a  very important  

d is t inct ion that  feeds in to the quest ion of  where an 

a l ternat ive  regime goes.   So le t  me get  back to the media 

respondent 's  argument  on the power.   They say that  th is  

power f lows f rom sect ion 3(1)  of  the Commissions Act ,  the  

provis ion that  Commissioner Baloy i  just  quoted to me.   Now 

that  p rovis ion says :  

“For the purpose of  ascer ta in ing any 

mat ter  re levant  to  the subjec t  of  i t s  

invest igat ions,  a Commission shal l  have 

the powers which  a provinc ia l  d iv is ion o f  

the High Court  has to summon wi tnesses,  

to  cause an oath or  af f i rmat ion  to be  

administered,  to  examine them, and t o ca l l  

for  the product ion of  books,  documents,  

and objects. ”    

So i t  is  essent ia l ly ,  as we read i t ,  the subpoena power of  
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the High Court .  

 They,  the media respondents then invoke the  

judgment  of  the Const i tu t ional  Cour t  in  Maset la  that  says in  

paragraph 53 that :  

“A  Court  has an inherent  power to  overr ide  

the c lassi f icat ion  of  a  document  and to  

determine that  the publ ic  should be g iven 

access to that  document  i f  the pr inc ip le of  

open just ice requi res. ”    

And they then contend that  i f  you read 3(1)  in  Maset la  

together ,  i t  means a Commission must  have the same 

power.   But  the argument  is  wrong and what  i t  misses is  

that  the reasoning in  Maset la  is  based on the inherent  

power of  a  Court  under sect ion 173 of  the Const i tu t ion.   And 

that  is  very c lear  f rom Maset la .   So in  paragraph 53 in  

Maset la ,  the Cour t  says :  

“Where the request  to  d isc lose 

in te l l igence documents occurs in  any. . . ”  

Oh,  sorry.    

“When the documents  have been p laced 

before a Court  by a par ty to  the  

proceedings and form part  o f  the court  

record,  in  that  event ,  a  Court  wi l l  a lways 

have the power to  regula te the  

proceedings before i t  because i t  i s  c losed 
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by  sect ion 173 of  the Const i tu t ion wi th an  

inherent  power  to  regulate i ts  own 

process,  tak ing in to account  what  is  in  the  

in terests of  just ice. ”    

And then again in  paragraph 57,  i t  makes c lear  tha t  th is  i s  

a l l  about  sect ion 173 of  the Const i tu t ion.  

“Where a government  of f ic ia l  ob jects to  

d isc losure of  a  par t  o f  the record before a  

Court  on grounds of  nat ional  secur i ty ,  the  

Court  is  proper ly  se ized wi th t he  mat ter  

and is  obl iged to consider  a l l  re levant  

c i rcumstances and to decide whether  i t  is  

in  the in terests of  just ice for  the  

documents to  be  kept  secret  and away 

f rom any other  par t ies,  the media  or  the  

publ ic .   This fo rms par t  o f  a  Court ' s  

inherent  power to  regulate i ts  own process 

that  f lows f rom sect ion 173. ”    

So i t  is  a l l  about  sect ion 173.   The power to  get  the  

documents before Court  is  the power of  subpoena.   The 

power to  decide  who has access to the documents once 

they are before Court  f lows f rom  sect ion 173 and is  par t  o f  

the inherent  ju r isd ict ion of  the High Court .   Now,  th is  

Commission does not  have the powers under sect ion 173.  

ADV BALOYI SC :    What  is  the power of  the Commission,  of  
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the Chai rperson in  par t i cu lar ,  to  de termine whether  a  mat ter  

must  be heard publ ic ly  or  i n  camera?  What  does that  power 

enta i l?   I s  that  not  a power to  regulate how test imony or  

ev idence and documents of  wi tnesses wi l l  be handled?   So 

is  there not ,  therefore,  not  an inherent  power,  but  is  i t  not  a 

statutory power i nsofar  as i t  is  founded?  

ADV CHASKALSON SC :    I t  is  a  statutory power.  

ADV BALOYI SC :    And what  do you say are i ts  parameters 

in  a case l ike th is?  

ADV CHASKALSON SC :    I t  is  a  statutory power that  can 

only be exerc ised in  accordance wi th the law.  

ADV BALOYI SC :   Yes.  

ADV CHASKALSON SC :    And i f  there is  a law which says 

when Dr S i fo lo  has declassi f ied a document  for  use only by  

the Commission,  no one may publ ic ly  d isseminate that  

document  wi thout  commit t ing an of fence ,  then the power to 

regulate the proceedings,  the power to  determine what  i s  

open and what  is  not  open,  cannot  be exerc ised in  a manner 

that  would cont ravene sect ion 26 o f  the ISA.  

ADV BALOYI SC :    So in  ef fect  that  power l ies wi th Dr 

S i fo lo  in  these c i rcumstances.   He is  the one that  

determines,  not  the Commission.   The Chai rperson cannot  

exerc ise that  power.   I t  is  S i fo lo  who exerc ises the power 

whether  h is  test imony wi l l  be heard in  camera  o r  publ ic ly .   

Is  that  not  ef fect ive ly what  i t  becomes?  
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ADV CHASKALSON SC :    Wel l ,  in  the very l imi ted s i tuat ion 

covered by c lassi f ied documents ,  that  is  the pract ica l  

outcome of  that .   Dr  S i fo lo  cannot  refuse to  furn ish  

documents because under 3(1)  Dr S i fo lo  has to  furn ish 

documents.   But  i f  the documents are furn ished subject  to  a  

declassi f i cat ion order  that  says you may see them, you may 

have regard  to them for  the purposes of  your  inqui ry,  but  

the publ ic  may not ,  then the Commission does not  have the  

power to  over r ide  i t .   The High Court  may wel l ,  o r  does,  not  

may wel l ,  does,  but  the Commiss ion does not  h ave that  

power.  

ADV BALOYI SC :    But  then i f  that  is  cor rect ,  i f  that  

posi t ion that  you are put t ing is  correct ,  then is  not  the  

burden on the Commission in  the exerc ise or  d ischarg ing of  

i ts  funct ions and mandate to then approach the Court  

instead of  s i t t ing  back?  Because ef fect ive ly,  i f  you are  

correct ,  o r  i f  Dr  S i fo lo  i s  cor rect ,  then ef fect ive ly  i t  means 

the Commission cannot  d ischarge i t s  mandate.    

 For  example,  i f  he had taken a posi t ion that ,  wel l ,  I  

am obl iged under  3(1)  on your argument .   I f  he ha d taken 

the posi t ion,  I  am obl iged under  3(1)  to  g ive you these 

documents,  but  you may do noth ing about  them.  I  do not  

g ive you permiss ion to t reat  them.  I t  negates 3(1) ,  that  

subpoena power.   And on what  you are saying,  we cannot  

in ter rogate h is reasons for  i t ,  we must  accept  he is  made a 



   21 OCTOBER 2026 – DAY 185 
 

Page 22  o f  73  

 

 

decis ion how we are going to hand le these documents.    

 So i f  he were to take that  posi t ion,  you are saying,  

wel l ,  i t  would be for  the media respondents to  go to  Court ,  

but  the consequence of  i t ,  and i t  seems untenable  to  me, 

that  the consequence of  i t  would  be that  the Commission  

wi l l  not  go to Court  because i t  would expend i ts  resources 

when,  in  fact ,  I  want  to  suggest  in  that  case,  the  

Commission would have a posi t i ve  obl igat ion to go to Court  

because i t  does have a mandate to d ischarge ,  i t  must 

invest igate these mat ters,  so we would be burdened wi th  

going to Court .   We cannot  just  leave i t .   

ADV CHASKALSON SC :    To vary your example,  i f  Dr  S i fo lo  

refused to g ive us the documents,  then we would,  i f  we 

considered the documents to  be of  suf f i c ient  importance,  o r  

the inqui ry in  re lat ion to the documents,  because we may 

not  know what  they were,  to  be  of  suf f ic ient  importance,  

then we would go to Court .   But  i t  is  a  quest ion that  has to 

be answered wi th  reference to the importance of  the  issues 

that  you want  the Court  to  resolve re lat i ve to  the  cent ra l  

funct ion of  the Commission.  

 Now,  in  th is  case,  the Commission  is  not  obl iged to  

go to Court .   I f  the Commission were to go to Court ,  the  

marginal  benef i t  for  the Commission is  real l y  only to  have 

th is  par t  o f  i ts  proceedings held in  publ ic .   In  terms of  the  

inqui ry that  the  Commission is  conduct ing,  there is  no 
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benef i t  to  go to  Court  o r  not  to  go to Court  for  the  

Commission.   So long as i t  has access to the documents  

and can quest ion  any wi tnesses i t  wants to  quest ion  on the 

documents,  a lbei t  not  in  open sess ion,  the Commiss ion can 

per form i ts  cent ra l  funct ion.    

 I f  i t  were to go to Court ,  i t  would  have a l l  o f  the  

adverse consequences that  I  have a l ready gone through.   

And I  do  not  want  to  bel i t t le  them as the chief  ev idence 

leader who has been responsib le  for  deal ing wi th  the last  

three urgent  appl icat ions.   They consume a very substant ia l  

amount  of  t ime and resources.   They d iver t  ev idence 

leaders and invest igators away f rom what  should be thei r  

cent ra l  funct ion.   And in  th is  case,  there is  no guarantee 

that  the appl icat ion would succeed.  

 I t  may,  i t  may not .   I t  may succeed par t ia l l y .   I t  

would be a very extensive a l locat ion of  Commission  

resources for  a purpose that  does not  cent ra l l y  af fect  the 

Commission 's p r imary invest igat ion wi th the prospect  of  

marginal  ga ins.   And in  the process,  i t  would put  the whole  

of  the Commission 's ca lendar in  re lat ion to in  camera  

wi tnesses deal ing  wi th these documents in to l imbo unt i l  the 

Court  case was determined.   We could not  decide whether  

to  schedule these wi tnesses in  the in  camera  window.    

 So they would def in i te ly  have to come af te r  9 

November.   That  would then d isp lace other  people who have 
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been scheduled there.   I t  would  have ser ious knock-on 

ef fects.   My submission is  that  the Commission can defend 

a decis ion not  to  go to Court  prospect ive ly to  sor t  th is  out .   

And the marginal  cost  to  the respondents is  min imal .   I f  

they want  to  go to Court  re t rospect ive ly to  sor t  i t  ou t  and to  

get  access to that  to  which they are  ent i t led,  they can.   And 

then the Commission stays focused on the Commission 's  

pr imary focus.  

 And the respondents,  o r  indeed any other  members  

of  the publ ic  who want  access to  the re levant  documents  

can go to a Court ,  and a Court  can decide.   The 

Commission 's pr imary funct ion is  to  conduct  i ts  inqui ry.   I t  

is  not  to  provide publ ic  access to everyth ing that  i t  does.  

ADV BALOYI SC :    I  accept  that ,  Mr Chaskalson,  and I  hear  

your  convenience argument .   I t  is  a  real  i ssue that  the 

Commission has had to deal  wi th  s ince we star ted,  and we 

have to deal  wi th  i t  every day.   The d i f f icu l ty ,  o r  some of  

the problems that  I  have,  i s  the Commission conduct ing i ts  

inqui ry as i t  must ,  but  doing so on the d ictates  of  a  w i tness.   

And I  want  to  suggest  to ,  put  th is  to  you and hear your  

comment  last ly .    

 What  i f ,  assuming that  on what  i s  the documents  

p laced before us,  we are of  the v iew that  th is  is  in fo rmat ion 

that  should be heard publ ic ly?  Because i t  is  not  just  one 

scenar io that  a l l  h is  test imony obv iously belongs in  camera .   
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What  i f  the v iew of  the Commission is  that  having once we 

have been presented wi th documents,  and we fo rm the v iew 

that ,  wel l ,  th is  tes t imony in  fact  should be heard publ ic ly  for  

considered reasons.   We do not  make that  determinat ion 

arb i t rar i l y ,  but  fo r  considered reasons.    

 You seem to be,  I  understand your submission to  

be,  wel l ,  i t  is  not  for  the Commission to make that  

determinat ion that  th is  is  mat ter  that  must  be heard  

publ ic ly .   I  understand you to be saying,  wel l ,  

notwi thstanding the Commission 's  v iew,  we st i l l  must  do 

what  the wi tness says,  which is  i t  has to be heard i n  

camera ,  notwi ths tanding the v iew that  the Commission 

holds.   I  s t ruggle wi th a suggest ion  l ike that  because i t  is  in  

fact  the wi tness who d icta tes how we are going to hear h is  

test imony.    

 No d i f ferent  f rom other  wi tnesses who have asked 

to test i f y  in  camera ,  because they come to us wi th a  d ic tate  

that  says your test imony,  my test imony must  be heard i n  

camera ,  not  in  publ ic ,  and we have said no,  i t  does not  work  

that  way.   So I  am put t ing to you that  p roblem.   What  i f  we 

are of  the v iew,  having reviewed the documents and the 

nature of  the ev idence,  that  th is  is  mat ter  that  must  be 

heard publ ic ly?  You are saying we do not  have the power  

to  make that  determinat ion.   That  i s  pret ty  much the  bot tom 

l ine.  
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ADV CHASKALSON SC :    We do not  have that  power.   I f  

the Commission,  having inspected the documents ,  having 

even quest ioned Dr S i fo lo ,  is  of  the v iew that  th is  is  of  such 

publ ic  importance that  the publ ic  should know,  then the 

Commission could i tse l f  p roact ive ly go to the High Court  for  

an order  to  that  e f fect .   But  i t  i s  the High Court  that  has the  

power,  not  the Commission.   And the Commission is  faced 

wi th a choice now.    

 Does i t  consider  th is  suf f i c ient ly  important ,  pre -

empt ive ly ,  to  go to the High Court?  I f  i t  does,  then,  i f  that  

is  the v iew of  the Commissioners,  then that  i s  what  the 

Commission shou ld do.   But  unt i l  the Commissioners take 

that  decis ion,  unless the Commissioners take that  decis ion,  

my submission is  the Commission does not  have a power to  

order  Dr  S i fo lo  to  vary the te rms of  h is  declassi f icat ion.   

That  is  a High Court  power.   And the consequence is  that  

unless the Commission takes that  decis ion,  the evidence 

must  be heard in  camera .  

ADV BALOYI SC :    Thank you.  

ADV CHASKALSON SC :    What  I  do want  to  say is  that  the 

suggest ion that  has been put  to  us  is  possib ly  an a l ternat ive 

scheme in terms of  which we return to  Dr S i fo lo ,  we ask h im 

to separate h is  af f idavi t  in to two af f idavi ts ,  one that  

addresses mater ia l  that  he says must  be kept  in  camera  and 

one that  may be held in  publ ic ,  and to par t i cu la r ise why the  
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second hal f  o f  the  af f idavi t  has to be addressed i n  camera .    

 My concern wi th that  proposal  is  that  i f  the 

Commission does not  h ave the –  I  mean,  assume Dr S i fo lo  

says the  second hal f  must  be  heard i n  camera  because I  

say so.   The Commission st i l l  does not  have the power to  do  

anyth ing about  that .   I t  does not  have a power to  vary a 

declassi f i cat ion order .   And so that  model  . . . [ in tervenes]  

CHAIRPERSON :    Let  me,  because I  craf ted that ,  le t  me 

expla in why I  have that .   I  actual ly  d id th ink about  i t  and I  

actual ly  a lso reached exact ly  the  same point  you make,  

which is ,  but  where is  th is  tak ing  us?  Because I  do not  

th ink we have the power,  cont rary to  what  my co l league 

Commissioner Ba loyi ,  a t  least  of  course I  know she is  just  

engaging you and th is  is  not  ind icat ing a def in i t i ve v iew,  but  

the engagement  quest ions ,  the quest ion of  the Commission 

not  having the power.   So I  engage wi th that  point  f rom the 

basis that  the Commission does not  have the power.    

 But  I  s t i l l  have had that  or  inc luded that  on the  

basis that  I  th ink  as a Commission we should at  the very 

least  have the fu l l ,  fu l l  p ic ture  of  what  is  go ing on,  

especia l l y ,  okay f ine,  we have the one statement  that  Dr 

S i fo lo wi l l  be saying,  ev idence on th is  can be g iven publ ic ly ,  

but  not  ev idence of  the rest .   I  jus t  want  to  have a fu l l ,  fu l l  

p ic ture of  what  is  going on,  what  is  in  h is  mind,  even i f  we 

may not  necessar i ly  be in  a posi t ion to undo the qual i f ied 
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c lassi f i cat ion.   I  see no harm at  a l l  in  h im g iv ing an 

explanat ion in  tha t  regard.  

ADV CHASKALSON SC :    I  hear  what  you are put t ing to me ,  

Chai r ,  but  i f  u l t imate ly the Commission does not  have the 

power,  i t  is  real ly  just  a  requ est  to  Dr S i fo lo to  th ink  

carefu l l y  again about  what  needs to be declassi f ied and 

what  does not  need to be declassi f ied.   And then we should  

be wr i t ing a le t te r  to  h im.  

CHAIRPERSON :    Who knows,  that  just  might  p roduce 

posi t i ve resul ts .  

ADV CHASKALSON SC :    But  there is  a d is t inct ion ,  

because i t  seems to me that  i f  we want  Dr S i fo lo to  th ink  

again,  we should ask h im to th ink again.  

CHAIRPERSON :    But  t ru th be to ld,  that  par t  o f  what  I  

propose to counsel  is  real l y  anci l lary.   The most  important  

par t  is  del ineat ing what  he can test i fy  to  publ ic ly  and what  

he  cannot .   And the  resul t  o f  that ,  i f  that  i s  indeed the ru l ing  

that  comes out  of  th is  Commission,  wi l l  be that  we wi l l  then 

have two statements f rom him.   And i t  is  on that  bas is that  I  

say th is  par t  that  we are debat ing now is  anci l la ry.   I  could  

easi l y  get  r id  of  that  par t  i f  i t  becomes an issue.   So f rom 

where I  am s i t t ing,  i t  is  qui te  anci l lary.   I t  does not  real l y  

af fect  the substance of  what  I  proposed to counsel .  

ADV CHASKALSON SC :    I  hear  you,  Chai r .   I  would,  wel l ,  

f i rs t ly ,  i f  we are going to go down that  route,  in  fa i rness to  
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Dr  S i fo lo,  he is  not  here.   He d id not  b r ing th is  app l icat ion ,  

we d id.   

CHAIRPERSON :    Yes,  yes.  

ADV CHASKALSON SC :    So i t  should be an obl igat ion of  

the evidence leaders to  approach Dr S i fo lo to  do that .   I  do 

not  th ink we can make any order  against  or  ru l ing b inding 

Dr S i fo lo.   I  do not  know what  he would or  would not  want  to  

say in  that  regard,  and I  am not  h is  representat ive.   But  i f  

the Commission wants the evidence leade rs . . . [ in tervenes]  

CHAIRPERSON :    Would i t ,  in  the l ight  of  what  you have 

just  sa id,  would i t  be pract ica l  then,  and I  assume i t  should  

be because the evidence leaders  have engaged wi th the 

documentat ion,  would i t  be pract ica l  fo r  an order  to  then 

say the evidence leaders must  do  what  I  proposed should 

be done,  which is  the product ion of  what ?  A statement  has 

to be by the wi tness?   

 I  th ink in  te rms of  the inherent  power that  the  

Chai rperson of  the Commission has,  which Commissioner 

Baloyi  re fer red to,  even i f  Dr  S i fo lo i s  not  here,  sure ly in  

terms of  that  power I  should have the power to  d i rect  what  

sor t  o f  s tatement  or  s tatements he should f i le .   I  do not  see 

what  possib le legal  impediments there may be.  

ADV CHASKALSON SC :    You may have that  power,  Chai r ,  

but  in  terms of  pr inc ip les of  fa i rness,  you cannot  exerc ise 

that  power,  a t  least  wi thout  hear ing Dr S i fo lo.   I  am just ,  I  
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am acute ly aware  that  I  am. . .  

CHAIRPERSON :    I  could tweak the ru l ing and in t roduce i t  

by saying to the extent  that  he may want  to ,  he must  show 

cause why he should not  f i le  those two statements,  and 

fa i l ing showing such cause,  then he must  f i le  those two 

statements.   I  know i t  is  pushing i t  fur ther  and fur ther  down 

the l ine,  but  I  am t ry ing to avoid having hurd les in  f ront  of  

us,  p rocedural  hurd les standing in  f ront  of  us,  and possib ly  

making i t  imposs ib le for  me to make the ru l ing that  I  am 

minded to make.   So i f  your  p reference would be the  

showing of  cause,  I  can go down. . .  

ADV CHASKALSON SC :    The showing of  cause I  

appreciate.   I  just  do need to emphasise my posi t ion .   I  d id 

not . . .  

CHAIRPERSON :    Yes,  yes.  

ADV CHASKALSON SC :    I  have not  consul ted wi th Dr 

S i fo lo on these issues.   I  am not  Dr S i fo lo 's  representat ive.   

I  am st i l l  less than representat ive of  NICOC.  

CHAIRPERSON :    I  th ink in  fa i rness,  I  th ink in  fa i rness I  

should say I  take your point  wi th  regard to fa i rness to Dr  

S i fo lo in  th is  regard.  

ADV CHASKALSON SC :    But  again,  i f  that  is  the  

inc l inat ion of  the Chai r ,  o f  the Commission ,  I  mean Dr 

S i fo lo 's  declassi f icat ion decis i on says that  i f  you want  to  

d isseminate fu r ther ,  you must  ask  h im,  you must  get  h is  
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permission.   And I  do not  l ike the idea of  ru l ings on a par ty 

who has coopera ted complete ly wi th the Commission ,  who 

has h is pol i cy reasons for  doing that  which he has done.   I  

would prefer  a s i tuat ion where i f  the Commission  wants 

fur ther  declassi f i cat ion,  i t  requests that  f rom Dr  S i fo lo 

rather  than make a ru l ing in  h is  absence.    

 And the evidence leaders and the chief  invest igator  

wi l l  engage Dr S i fo lo as a mat ter  of  u rge ncy and th is  

appl icat ion can be held ,  we are not  going to hear  h im in  

camera  unt i l  that  is  resolved.   But  I  do see a problem of  

fa i rness in  making ru l ings re lat ing  to h im in  c i rcumstances 

where he is  never  once been. . .   

CHAIRPERSON :    Di f f icu l t .  

ADV CHASKALSON SC :    Wel l ,  i t  is  that  not  the  

Commission  has ever  asked h im to do anyth ing other  than 

that  which he has done thus far .   And where the end point  

o f  that  p rocess.  

CHAIRPERSON :    I  must  say,  I  have not  seen h is qual i f ied 

declassi f i cat ion.   Maybe i t  is  a  fa i lure on my par t  to  p ick i t  

up in  what  we have.   

ADV CHASKALSON SC :    I t  i s  one of  the  ear ly  documents 

in  the bundle.  

CHAIRPERSON :    Oh,  okay.  

ADV CHASKALSON SC :    I  wi l l  g ive you a page reference.  

CHAIRPERSON :    Okay,  a l l  r ight .   But  as you say,  Mr 
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Chaskalson,  i f  i t  may mean. . .   Oh,  le t  me ask th is  f i rs t .   Are 

you hopefu l ,  though,  because I  assume you have been 

engaging wi th h im qui te  extensive ly ?  Are you hopefu l  that  

i t  would be worthwhi le  to  at tempt  to  see i f  he would be 

wi l l ing to  re lax the qual i f ie d declassi f icat ion?  

ADV CHASKALSON SC :    I  cannot  speak for  h im.   Let  me 

say,  fo r  instance,  h is  CV.   I  do  not  th ink anyone  –  h is  

descr ip t ion of  h imsel f  and h is CV in h is  statement ,  I  do not  

th ink that  would be an issue.   I  may be wrong ,  there may be 

reasons for  i t .   There are l imi ted par ts of  h is  statement  

which I  could contemplate that  he might  agree to be  

d isseminated publ ic ly .   I  cannot  speak –  I  am not  an  

Inte l l igence Serv ices person.   I  do not  actual ly  appreciate 

the pol icy impl icat ions of  d isc losure o f  any of  the 

substant ive in te l l igence documents.  

CHAIRPERSON :    I  understand.  

ADV CHASKALSON SC :    I  cannot  speak fo r  Dr S i fo lo  on 

that .  

CHAIRPERSON :    I  understand.    

ADV KHUMALO SC :    Mr Chaskalson,  very quick ly,  can you 

just  te l l  us why 34 of  the media par t ies '  submissions is  not  

workable?  As I  understand the media par t ies,  they appear  

to  concede that  there  may be some mater ia l  which is  not  for  

publ ic  consumpt ion.   But  they are saying not  everyth ing 

fa l ls  in  that  category.   And they do not  see a reason why Dr  
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S i fo lo  cannot ,  in  publ ic ,  say what  the in te l l igence 

communi ty knew,  what  the fa i lures were,  and why there  

were those fa i lures.    

 And Dr S i fo lo  can,  in  publ ic ,  deal  wi th  that  par t  o f  

h is  statement  and that  par t  o f  the evidence.   And then 

documents which  cannot  be d isc losed for  the reasons that  

you have ment ioned can then be the subject  mat ter  of  a  

d i rect ive.   Because I  do not  understand the media houses to  

say,  we want  to  see the documents  themselves.   Or we want  

the documents themselves to be d isp la yed or  vent i la ted in  

publ ic .   They are prepared to accept  that  there  may be 

nat ional  secur i t y  issues,  but  they are saying not  everyth ing.  

 And they say there is  publ ic  in te rest  in  the publ ic  

hear ing what  the in te l l igence communi ty knew and why 

noth ing was done.   And that  par t  can be deal t  wi th  in  publ ic .   

And whatever that  is  sensi t ive should then be le f t  to  be 

deal t  wi th ,  I  assume,  in  pr ivate  or . . .  

ADV CHASKALSON SC :    Again,  i t  is  a  request  we can 

make to Dr S i fo lo .   I f  the Commission  does not  have the 

power to  vary the  declassi f i cat ion order ,  then u l t imate ly the 

commission,  the purpose of  a l l  o f  th is  would be to d i rect  Dr  

S i fo lo ,  essent ia l ly  to  provide reasons fo r  the extent  of  the  

c lassi f i cat ion and to d isc lose in format ion wi th a v iew to  

vary ing the declassi f icat ion.    

 I f  the Commission  does not  have that  power,  i t  is  
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an inqui ry that  should not  be d i rected by th is  Commission .   

I t  is  an inqui ry that  belongs e lsewhere.   I  do not ,  even 

assuming,  for  present  purposes,  that  there is  an over r id ing  

publ ic  in terest  in  knowing what  the in te l l igence communi ty 

knew,  to  whom the in te l l igence communi ty reported what  

they knew,  when they reported what  they d id ,  i t  is  not  

something that  th is  Commission  cont ro ls .   I t  is  something  

that  the High Court  cont ro ls .  

ADV KHUMALO SC :     Is  the short  answer that  a l l  those 

answers are to be  found in  the c lassi f ied documents?  

ADV CHASKALSON SC :    Wel l ,  my understanding at  the 

moment  is  that  a l l  o f  those answers are to be found in  the 

c lassi f ied documents.   Certa in ly  the issues of  wha t  the  

in te l l igence communi ty knew,  to  whom they reported,  when 

they reported,  i f  they reported.   As I  understand i t ,  that  is 

what  s i ts  in  the  c lassi f ied documents.   And to order  a  

d isc losure of  that  nature in  the face of  the c lassi f icat ion,  I  

th ink,  is  something that  the Commission  does not  have the 

power to  do.  

ADV KHUMALO SC :    Thank you.    

CHAIRPERSON :    P lease cont inue ,  Mr Chaskalson .  

ADV CHASKALSON SC :    Chai r ,  I  do not  have more to add.   

But  I  do want  to  emphasise that  th is  is ,  and I  do not  speak 

for  Dr S i fo lo here  now,  I  am acute ly aware that  he may have 

lo ts of  th ings tha t  he would want  to  say before vary ing the 



   21 OCTOBER 2026 – DAY 185 
 

Page 35  o f  73  

 

 

terms of  h is  declassi f icat ion order  or  choosing not  to .   And I  

would urge the Commission  not  to  make an order  against  

h im in  h is  absence.   There may be issues that  he needs to  

br ing before the Commission .  

CHAIRPERSON :    So wi th regard to  that  point ,  you would be 

happy wi th an order  that ,  before anyth ing e lse,  that  in i t ia l ly  

says he must  show cause by X date why the proposed order  

should not  be  made? 

ADV CHASKALSON SC :    Wel l ,  I  would prefer  a d i rect ion  

on the evidence leaders to  take up the te rms of  the  

declassi f i cat ion  order  to  say i f  you want  me to vary  th is  

c lassi f i cat ion,  we l l ,  i f  you want  to  d isc lose beyond the 

evidence leaders and the Commissioners and the  secretary,  

seek my permission.  

CHAIRPERSON :    A l l  r ight .   No,  that  is  in  o rder ,  that  is  in  

order .   Are those. . . ?  

ADV CHASKALSON SC :    Those are my submissions.   

CHAIRPERSON :    Thank you,  t hank you,  Mr Chaskalson 

Wi lson.   Yes,  Mr Winks?  

ADV WINKS ADDRESSES THE COMMISSION :    Thank you,  

Chai r  and Commissioners.   Just  to  put  mysel f  on record wi th  

my team, i t  is  Ben Winks appear ing for  amaBhungane,  Dai ly  

Maver ick and Media24,  the so -cal led media respondents.   I  

am jo ined by Dr  Dar io Mi lo ,  my inst ruct ing at torney f rom 

Webber  Wentzel ,  and Mr L iset t i  Ngubeni  behind me.   We 
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have a s igni f i cant  d i f f icu l ty  wi th  the evidence leaders '  po int  

o f  departure.   The quest ion being posed to the Commission  

by the evidence leaders is  whether  the Commission  or  the  

Chai rperson has the power to  overr ide a c lass i f icat ion 

decis ion or  a dec lassi f i cat ion decis ion.   That ,  we submit ,  is  

not  the inqui ry.    

 The inqui ry is  what ,  in  l ight  o f  the regulatory  

scheme that  governs the Commission ,  is  the Commission  

empowered to do .   The Commission 's Act ,  the regulat ions,  

the proclamat ion  and the ru les  and I  wi l l  take the 

Commission  th rough what  I  submi t  is  re levant  in  those 

documents short l y .   But  we want  to  just  expla in that  the way 

we see the appl icat ion and why g iv ing Dr S i fo lo  another  

opportuni ty  might  not ,  or  we submi t  wi l l  not ,  bear any f ru i t ,  

is  because what  has been re layed to the Commission  

through the evidence leaders  by Dr  S i fo lo  is  not  an  

appl icat ion fo r  in  camera .   I t  is  an u l t imatum.  

 He is  saying,  e i ther  you hear my evidence and look 

at  my documents  in  to ta l  secrecy,  or  I  wi l l  not  g ive  you 

those documents ,  and I  wi l l  not  be able  to  say anyth ing 

meaningfu l .  

CHAIRPERSON :    But  that  may be so,  perhaps …  I  am not  

sure that  the af f idavi ts  in  the appl icat ion i tse l f ,  yes,  the  

af f idavi t  by Mr Popkas [?] ,  I  am not  sure that  i t  goes so fa r 

as to  make the point  I  am about  to  draw to your at tent ion,  



   21 OCTOBER 2026 – DAY 185 
 

Page 37  o f  73  

 

 

which is  qui te  important .   He says that  permission,  I  am 

looking at ,  I  do not  know i f  you have th is  bundle.  

ADV WINKS :    We do,  Chai r .  

CHAIRPERSON :    That  is  why I  preface my comment  by 

saying I  do not  th ink Mr Popkas '  a f f idavi t  touches on th is .   I t  

is  a ,  is  there,  ja ,  okay.   Af ter  declassi fy ing for  purposes of  

use by the Commission ,  Dr S i fo lo  then says:  

“With permission fo r  any fur the r  

d isseminat ion of  the documents outs ide ,  

the Commissioners,  the secretary,  and 

evidence leaders should be k indly  

requested f rom NICOC as the author  o f  

the documents in  l ine wi th Chapter  4,  

sect ion 2 of  the MISS. ”  

So what  you refer  as an u l t imatum may not  be  accurate,  but  

of  course I  understand where you are coming f rom because 

you are not  aware of  th is .   I  am saying th is  on my 

recol lect ion of  what  Mr Popkas says in  h is  af f idav i t .   I  do 

not  recal l  that  i t  does touch on th is ,  but  i f  i t  does not ,  then I  

understand where you are coming f rom.   But  I  th ink i t  i s  

only fa i r  that  I  should draw th is  to  your  at tent ion,  and I  th ink 

i t  does temper what  you say wi th  regard to th is  being an 

u l t imatum.  

ADV WINKS :    Yes,  thank you,  Chai r .   That  cer ta in ly ,  we 

are gratefu l  for  that  in format ion which  we d id not  have.   The 
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a f f idavi t  which was presented to us  as the media was one in  

which Mr Popkas ind icated that  i f  i t  is  not  heard in  camera ,  

then the Commission  cannot  hear  anyth ing f rom Dr S i fo lo .   

That  was paragraph 11 of  h is  in i t ia l  a f f idavi t .   I t  was,  i f  I  

recal l  correct ly ,  put  even more f i rmly in  the  reply ing 

af f idavi t  in  which  Mr Popkas says,  where he f rames i t  in 

paragraph 6 of  h is  reply ing af f idavi t ,  which is  at  page 53 of  

the bundle that  the evidence leaders provided us wi th,  i s  

th is  f raming of  overr id ing the  c lassi f i cat ion.   That  i s  

paragraph 6.   I t  says:  

“ I t  concerns the l imi tat ion at taching to the  

declassi f i cat ion  of  the in format ion  and 

documentat ion which is  requi red to p lace 

before the Commission  and the  

Commission 's inabi l i ty  to  vary or  overr ide  

those l imi tat ions. ”    

There is  a fur ther  suggest ion in  the remainder of  that  

af f idavi t ,  i f  you w i l l  bear  wi th me for  one second.   Yes,  i t  is  

the th ree choices proposi t ion that  was put  by Mr 

Chaskalson.   I t  is  found in  paragraph 17 of  Mr Popkas '  

reply ing af f idavi t .   I t  says  f i rs t ,  the Commission  can apply  

urgent ly  to  the High Court  to  set  as ide the declassi f icat ion  

decis ions because the Commission  does not  have the power 

to  overr ide or  vary those decis ions .   That  i s  the f i rs t  opt ion  

that  is  put  to  the  Commission .   The second is  to  re fuse to 



   21 OCTOBER 2026 – DAY 185 
 

Page 39  o f  73  

 

 

hear  the evidence of  Dr S i fo lo  i n  camera  wi th  the pract ica l  

resul t  that  i t  wi l l  not  be able to  quest ion h im on any of  the 

documents in  the exhib i ts  bundle.    

 This is  more accurate ly what  I  was a l lud ing to as an 

u l t imatum, is  to  say th rough the ev idence leaders,  Dr  S i fo lo  

saying,  you cannot  quest ion  me on those documents i f  i t  i s  

not  c losed or  occluded f rom the publ ic  v iew.   Now the  

d i f f icu l t y  we have wi th that  is  that  i t  is  found nowhere in  the 

Commission 's Act ,  in  the proclamat ion,  in  the regulat ions by 

which th is  Commission  der ives i ts  ent i re  purpose and 

operat ion.  

 That ,  i t  is  not  a quest ion o f  whether  the  

Commission  has the same power as  a High Court .   Rather  

the quest ion is  whether  there is  an exempt ion in  that  

regulatory scheme for  c lassi f ied documents.   Now what  the  

scheme says is  that  the Commission  is  open,  the wi tness 

must  come,  the wi tness must  take the oath,  the wi tness 

must  answer quest ions.   And there  is  an except ion provided 

for  that ,  which is  in  sect ion 3(4)  of  the Act .   And th is  of  

course is  what  Commissioner Baloyi  was a l lud ing to ,  is  that  

sect ion 3(4)  says:  

“Any person who has been summoned to  

at tend…”  

As Dr S i fo lo  has,  and I  sk ipped a b i t  about  wi tness fees,   

“… the law re lat ing to pr iv i lege as 
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appl icable to  a wi tness g iv ing  evidence or  

summoned to produce a book or  document  

in  such a Court ,  be ing a Super io r  Court ,  

shal l  apply. ”    

The regulat ions of  th is  Commission  then,  at  Regulat ion  

8.1. . .  

CHAIRPERSON :    Sor ry,  can you just  parap hrase the point  

wi thout  necessar i ly  reading the sect ion ,  because wi th the 

excis ion you just  made I  could not  qui te  get  the point  you 

are making.  

ADV WINKS :    Yes,  the re levant  provis ion is  in  fact  8 .1 of  

the regulat ions.  

CHAIRPERSON :    I  am ta lk ing about  the sect ion f i rs t  before  

you get  to  the regulat ions.  

ADV WINKS :    Yes,  the point  is  that  a wi tness can only 

invoke pr iv i lege not  to  answer  a quest ion.   And the  

regulat ions of  th is  Commission  at  Regulat ion 8 .1 says:  

“No person appear ing before the  

Commission  may refuse to answer any 

quest ion on any grounds other  than those 

contemplated in  sect ion 3(4)  of  the  

Commission 's Act . ”    

And i f  I  read sect ion 3(4)  correc t ly ,  i t  on ly provides fo r  

pr iv i lege and then there is  p rovis ion in  Regulat ion  8 .2 fo r  

se l f - incr iminat ing answers and the l ike.   But  Regulat ion 8 .1  
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says the only ground on which you can refuse to answer a  

quest ion,  is  in  sect ion 3(4)  of  the Commission 's Act ,  which  

is  p r iv i lege.  

CHAIRPERSON :    Are you saying  any other  law that  may 

bear re levance to the g i v ing  of  test imony becomes 

i r re levant  a l together  because of  the wording of  sect ion  

3(4)?  

ADV WINKS :    I t  does not  become i r re levant ,  in  the sense 

that  i f  a  wi tness refuses to g ive  an answer,  there is  a 

saving c lause for  the wi tness.   In  sect ion 6  of  the 

Commission 's Act ,  i t  speaks about  of fences by wi tnesses.   

And in  6.1 i t  says a wi tness,  and I  have to paraphrase 

because i t  is  15 l ines long,  i t  says a wi tness having been 

sworn in  or  who refuses to be sworn in  or  refuses to  at tend 

or  having been sworn in ,  fa i l s  to  answer fu l ly  and 

sat is factor i l y  any quest ion lawfu l ly  put  to  h im is  then gui l ty  

of  an of fence.    

 So there is  a provis ion for  a wi tness to be saved 

f rom cr iminal  consequences i f  the Cr iminal  Court  decides 

that  he has answered sat is factor i l y  a quest ion lawfu l ly  put  

to  h im.   But  i t  is  not  for  the laws re lat ing to in te l l igence to 

d ic tate to  the Commission,  outs ide the parameters  of  the 

Commission 's Act ,  what  i t  may and may not  ca l l  for  f rom 

wi tnesses.   I f  i t  is  re levant  to  the terms of  reference,  then 

the wi tness must  produce i t  and the wi tness must  answer  



   21 OCTOBER 2026 – DAY 185 
 

Page 42  o f  73  

 

 

quest ions about  i t .  

 The other  problem wi th the  declassi f icat ion  

decis ion,  l imi ted declassi f icat ion decis ion,  is  that  

. . . [ in tervenes]  

CHAIRPERSON :    So are  you ef fect ive ly  saying that  

c lassi f i cat ion means noth ing at  a l l  for  the Commission?  I f  

once the Commission has said produce and then the  

document  has been produced,  then the wi tness is  requi red  

to d ivu lge the contents of  the c lassi f ied document .   Is  not  

the upshot  of  tha t  that  the c lassi f icat ion goe s out  through 

the window?  

ADV WINKS :    Certa in ly  not ,  Chai r .   I t  is ,  we submit  a  

s imi lar  l ine of  reasoning as was put  in  independent  

newspapers in  re Maset la ,  to  which my learned f r iend 

referred,  that  i t  is  not  i r re levant ,  but  the par ty wish ing to 

keep secret  a document  or  par t  o f  i t ,  must  mot ivate  beyond 

the decis ion  that  they have made to c lassi fy  o r  declassi fy ,  

why that  in fo rmat ion must  be wi thheld f rom publ ic  v iew.  

They must  do so  based on cogent  grounds re lat ing to the 

in format ion i tse l f ,  not  the deci s ion by  some or  other  person 

to c lassi fy  i t .  

 And of  course in  l ight  of  our  h is tory,  and th is  of  

course being a  c lassi f i cat ion  decis ion made under  the 

Min imum Informat ion Secur i t y  Standards,  which is  not  a 

law,  there is  no law on the statute  books that  provides fo r  
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decis ions to c lassi fy  o r  declassi fy .   I t  is  presumably under  

the 1982 Protect ion of  In format ion  Act  that  these standards 

are implemented by the Inte l l igence Serv ices.   But  that  

decis ion can be made on any whim.  

 A member of  the Inte l l igence Serv ices,  Dr S i fo lo  

h imsel f ,  could decide tomorrow,  in  fact ,  to  wi thdraw that  

l imi ted declassi f icat ion.   He could c lassi fy  documents  

re lat ing to Cr ime Inte l l igence.   Any other  par ty or  anybody 

wi th the power to  c lassi fy  could c lassi fy  any document  and 

wi thdraw i t  f rom th is  Commission 's scrut iny,  not  only f rom 

publ ic  scrut iny,  but  f rom the Commission 's scrut iny ,  i f  a  

c lassi f i cat ion was conclusive.  

CHAIRPERSON :    Why does the  Oudekraal  pr inc ip le not  

apply here?  In  the sense that  there is  a decis ion,  and 

accord ing to the Oudekraal  p r inc ip le,  a  decis ion,  you may 

say,  th is  does not  fa l l  under the  decis ions envisaged in  

Oudekraal ,  I  do not  know.   But  the pr inc ip le i s  tha t  for  as 

long as the decis ion stands,  i t  must  be regarded as exist ing 

in  fact ,  and cannot  be d isregarded unt i l  and unless i t  has 

been set  as ide by a court  o f  law.   That  is  the Supreme 

Court  o f  Appeals saying so.   And that  decis ion,  the  

Oudekraal  pr inc ip le,  has been af f i rmed by the  Const i tu t ional  

Court  in  cases l ike Careland,  for  example.   So why does th e  

Oudekraal  pr inc ip le not  apply here?  

ADV WINKS :    The reason,  Chai r ,  is  that  the,  as in  Maset la ,  
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the decis ion to c lassi fy  is  not  a  decis ion that  has any 

external  e f fect  on other  bodies.   And th is  is  par t  o f  the 

problem wi th not  having an actual  law that  provides for  

c lassi f i cat ion and declassi f icat ion.   But  what  we do know is  

that  a High Court  is  not  requi red to overr ide or  set  as ide a  

c lassi f i cat ion decis ion.  

CHAIRPERSON :    Is  that  cor rect ,  that  there is  no  law for  

something wi th such far - reaching impl ica t ions to be done 

wi thout  any law whatsoever?  I  mean,  pharmaceut ica ls,  the  

Const i tu t ional  Court  ju dgment  in  pharmaceut ica ls would go 

dead against  that .   Because pharmaceut ica ls says no organ 

of  s tate can act  in  the absence of  a law author is ing  act ing.   

So pharmaceut ica ls would cut  r ight  across that ,  and I  would  

be surpr ised that  your  submission is  correct ,  a t  least  on th is  

point .  

ADV WINKS :    The only document  that  provides fo r  

decis ions to c lassi fy  and declassi fy  is  the Min imum 

Informat ion Secur i ty  Standards,  wh ich is  a document  of  the 

Execut ive,  the Min ister  of  In te l l igence.   Par t  o f  the  

mot ivat ion by the Department  o f  In te l l igence or  State 

Secur i ty  in  in t roducing the Protect ion of  State In format ion 

B i l l  in  2010 ,  was because a review Commissioned by the  

Min ister  or  the President  had previously sa id we need a 

f ramework law to c lassi fy  documents,  we do not  have one.    

 The MISS is  not  good enough,  and that  Act  has 
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never been assented to by the President .   I t  is  not  law.   So 

that  is  par t  o f  the  problem,  and th a t  problem should not  be 

v is i ted on the Commission or  the media.   That  i s  a  problem 

of  the Inte l l igence Serv ices and the Execut ive or  

Par l iament 's  own making.   But  again we say i t  is  the  wrong 

inqui ry,  because the Commission has to fo l low what  is  sa id 

in  the Commission 's Act ,  in  the  Proclamat ion and the 

Regulat ions and the Rules.    

 And the Commiss ion 's Act  says on ly pr iv i lege is  a  

basis for  refusing to answer a quest ion,  and that  is  the 

basis on which  the wi tness has re layed through the  

evidence.  

CHAIRPERSON :    Has th is  legal  point  been made 

per t inent ly  in  the  answer ing and supplementary af f idavi ts?   

Because i f  i t  has,  I  am sure i t  would have exerc ised my 

mind and I  would  have fo l lowed up on i t .   I  am not  saying  

that  i t  has not  been,  but  I  do not  remember p ick ing i t  up in  

the answer ing and supplementary af f idavi ts ,  because i t  is  

qui te  in t r igu ing.  

ADV WINKS :    Yes,  thank you,  Cha i r .   I t  is  not  foregrounded 

in  that  way.   The focus in  the papers was essent ia l ly  the  

Maset la  po int ,  which is  on our  submission sect ion 3(1)  of  

the Commission 's Act  says you are c lothed wi th  a l l  the  

powers in  re lat ion to wi tnesses and documents as  a High 

Court .   But  even i f  that  were not  the case,  i t  is  now the 
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submissions that  I  am making which only f low f rom the 

archi tecture,  the  legal  archi tecture of  the Commission,  

which were not  made per t inent ly  in  the af f idavi ts  and the  

heads of  argument .   I  have to concede that .   And perhaps I  

cer ta in ly  should  have brought  that  a lso to my learned 

f r iend 's at tent ion.  

CHAIRPERSON :    And p lease do not  misunderstand me.   I  

am by no means suggest ing that  you should not  make that  

point .   No.   I t  is  a  legal  point ,  pure,  pure legal  poin t ,  and i f  

i t  spr ings out ,  as  i t  were,  f rom what  is  before us,  you are  

per fect ly  ent i t led to make a legal  submission of  that  nature.   

I  am just  ta lk ing  about  i f  i t  had been made,  I  would have 

thought  about  i t  beforehand and be able to  engage wi th i t  

before now.   So I  am not  suggest ing that  you cannot  make 

the point ,  not  at  a l l .   

ADV WINKS :    Thank you,  Chai r .   Thank you,  Chai r .   We 

are gratefu l .   The reason we submi t  that ,  and how i t  was put  

by my learned f r iend,  was that  i f  the Commission  takes 

opt ion two and re fuses in  camera ,  and I  wrote  down exact ly  

what  my learned f r iend said,  which is  that  the Commission  

would depr ive i tse l f  o f  the opportuni ty  to  quest ion Dr S i fo lo ,  

which f rames th is  as though these documents and th is  

test imony is  a favour or  a g i f t  f rom Dr S i fo lo  or  NICOC or  

the Inte l l igence Serv ices.    

 And i t  cannot  be  that  any Inte l l igence Serv ice can 
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d ic tate to  a  Com mission post -1994 what  we wi l l  and wi l l  not  

te l l  you.   They can mot ivate and say th is  wi l l  jeopard ise  

personal  safety of  an operat ive,  th is  wi l l  jeopard ise the 

v iabi l i ty  of  an operat ion,  th is  wi l l  jeopard ise our  re lat ionship  

wi th the CIA or  w i th  the MI6 or  whomever.   But  to  say i t  i s  

c lassi f ied because we say so is  not  good enough,  and 

Maset la  te l l s  us why.    

 I t  would take us  back to the Harms Commission,  

which wi th respect  is  widely acknowledged by the TRC 

i tse l f ,  as a farce,  where the In te l l igence Serv ices,  the 

secret  pol ice and the secur i ty  pol ice were  a l lowed to  d ic tate  

to  a Commission of  Inqui ry headed by Just ice Louis  Harms 

what  they wi l l  and wi l l  not  say.   They appeared in  r id icu lous 

d isguises and h id the i r  ident i t y ,  the wi tnesses.   And that  

was supposed to  be put  behind us when the Goldstone 

Commission took a radica l l y  d i f ferent  approach and 

searched and seized and ra ided even c lassi f ied documents.    

 So post -1994,  i t  is  untenable for  an execut ive or  

administ rat ive funct ionary to  say we wi l l  te l l  you  what  we 

decide we wi l l  te l l  you.   That  is  not  the cul ture of  

just i f i cat ion that  was emphasised in  the access to 

in format ion cases that  have wound thei r  way before the 

Court ,  that  the B i l l  o f  Rights i s  a breach f rom a cu l ture of  

author i ty  to  a cu l ture of  just i f icat ion.   Now,  the d i f f icu l t y  

wi th  the proposi t ion that  we can declassi fy  fo r  one purpose 
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but  not  for  another ,  we can declassi fy  fo r  the purposes of  

the Commission but  not  for  the pub l ic ,  is  that  that  i s  a fa lse  

d ist inct ion.    

 And the way Mr Chaskalson put  i t  was that  you can 

use i t  fo r  your  purposes,  your  be ing the Commiss ioners.   

But  what  a re  the Commission 's purposes?  The 

Commission 's purposes are to invest igate,  to  report  and 

recommend.   And for  whom does the Commission do that?   

Does i t  do that  as an agent  of  the  President?  No,  i t  does 

that  as  protectors in  a  sense or  invest igators on behal f  o f  

the publ ic .   That  is  what  a Commission serves,  is  to  deal  

wi th  some k ind of  mala ise in  publ ic  inst i tu t ions on behal f  o f  

the publ ic .  

 A  Commission serves the publ ic .   And how i t  does 

that  was wel l  pu t  by Just ice Louis Brandeis f rom the US 

Supreme Court  over  100 years ago,  where he said,  ta lk ing 

about  open just ice,  he said :  

“Publ ic i ty  i s  just ly  commended as a  

remedy fo r  socia l  and indust r ia l  d iseases.   

Sunl ight  is  sa id to  be the best  o f  

d is in fectants.   E lect r i c  l ight  the most  

ef f ic ient  pol i ceman. ”  

So i t  i s  the publ ic  nature of  an inqui ry that  actual ly  fosters 

publ ic  t rust  in  the  possib i l i t y  of  improvement  f rom th is ,  what  

has been put  as  a d isease in  the  cr imi nal  just ice system.   
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The President  was wel l  aware that  he was establ ish ing a  

publ ic  inqui ry when he procla imed the terms of  reference of  

th is  Commission  and one par t  o f  i t  may very wel l  be  

in terpreted against  me,  but  I  must  br ing i t  to  the at tent ion of  

the Commission .   The terms of  reference in  the  

proclamat ion of  23 July 2025,  paragraph 10,  says :  

“The Commission shal l  have a l l  the  

powers necessary  to  achieve i ts  mandate ,  

inc luding…”  

So i t  is  not  a c losed l is t ,  but  the Commission shal l  have a l l  

the powers necessary to  achieve i ts  mandate.   That ,  o f  

course,  i s  very expansive.   I t  does not  say anyth ing about  a 

speci f ic  exclus ion that  is  not  provided for  in  the 

Commission 's Act .    

“ [10.1]   The power to  summon wi tnesses 

and compel  the product ion of  documents.    

[10.2 ]   The power to  conduct  search and 

seizure operat ions subject  to  appl icable  

law.    

[10.3]   The power to  deviate f rom the Act  

insofar  as i t  provides for  publ ic  hear ings  

and to order  that  the Commission shal l  s i t  

in  camera ,  where necessary ,  to  protect  the  

safety of  wi tnesses,  the in tegr i ty  of  

ongoing invest iga t ions,  where appropr ia te,  
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and where in te l l igence and the work of  

In te l l igence Serv ices are concerned. ”    

That  is  an important  r ider .   That  i s  10.3 of  the proclamat ion 

of  the terms of  reference.   Now,  we submit  that  is  not  a  

b lanket  exclus ion  of  a l l  in te l l igence - re lated in format ion.   I t  

is  s t i l l  incumbent  on the wi tness or  the evidence leaders to  

ind icate what  in format ion should be wi thheld f rom publ ic  

v iew,  because i t  would jeopard ise  some legi t imate  in terest  

for  i t  to  be d isc losed,  and what  in format ion is  not  to  be put  

in  publ ic  v iew.  

 And that  cannot  h inge on an arb i t rary decis ion to  

c lo the a l l  four  corners of  a  document  wi th secrecy.   I t  must  

be  the in format ion in  the document  that  at t racts a just i f iab le 

c la im to secrecy,  because some interest  would be 

jeopard ised.   And that  is  our  d i f f icu l ty  wi th  paragraph 11 of  

the f i rs t  a f f idavi t ,  the founding af f idavi t  o f  Mr Popkas ,  where  

i t  is  sa id that :  

“The in fo rmat ion and documentat ion  

referred to above are in terwoven 

throughout  Dr S i fo lo 's  s tatement  and the  

evidence that  he is  requi red to g ive.   I t  is  

not  pract ica l ly  possib le to  separate those 

por t ions of  h is  ev idence which concern  

such in format ion and documentat ion f rom 

the remainder o f  h is  ev idence wi thout  
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mater ia l ly  d is tu rb ing or  l imi t ing the  

evidence to be p laced before the  

Commission. ”  

And that  i s  why they say :  

“ I t  i s  accord ing ly necessary that  the  

ent i re ty of  Dr  S i fo lo 's  ev idence be heard  

in  camera . ”    

This br ings me to our  second las t  point ,  which is  t hat  to  

g ive Dr S i fo lo another  opportuni ty ,  or  the evidence leaders 

or  Dr S i fo lo th rough the evidence leaders,  to  have another  

opportuni ty  to  just i fy  perhaps document  by document  or  

page by page or  paragraph by paragraph what  should be 

kept  secret  and why,  i s  an opportuni ty  that  he has a l ready 

spurned.   He has not  to ld  the ev idence leaders that  i t  is  

sensi t ive for  th is  reason or  that  reason,  as fa r  as we know.   

That  is  what  I  understand f rom the submissions by Mr  

Chaskalson.    

 He has s imply to ld them, I  have declassi f ied i t  for  

the Commission but  not  for  the publ ic .   That  is  a l l .   And i t  is  

so in terwoven tha t  I  cannot  even provide a redacted vers ion 

of  anyth ing.   Not  because i t  is  replete wi th secur i t y  

sensi t ive in format ion,  but  because i t  is  c lassi f ied,  wh ich are 

very d i f fe rent  th ings.   So that  is  one reason why we say that  

g iv ing h im another  opportuni ty  to  just i fy  document  by  

document  what  should be secret  and what  should be publ ic ,  
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i t  just  defers the decis ion f rom today to another  day 

because he has a l read y to ld the ev idence leaders,  I  cannot  

do that .    

 I t  is  so in terwoven that  I  cannot  separate anyth ing  

out .   I  cannot  redact  anyth ing.  

CHAIRPERSON :    That  of  course is  on  the understanding 

that ,  or  rather ,  on  the assumpt ion that  the except ion  that  he 

of fers,  which is  i f  there is  an approach fo r  th is  to  be  

extended fu r ther  than how I  have couched i t ,  the par t  that  I  

read to you ear l ier .   So your submission I  th ink would be 

acceptable on the understanding that  you say.   There 

cannot  be or  we cannot  expect  h im to rev is i t  h is  decis ion in  

accordance wi th what  I  read to you at  the beginning of  your  

argument .  

ADV WINKS :    Yes,  thank you,  Chai r .   The approach we 

suggest  i s  that  he does not  have to rev is i t  h is  decis ion,  as  

Mr Chaskalson  has put  i t ,  or  to  reconsider  h is  

declassi f i cat ion decis ion.   What  we submit  the Commission 

is  in  a posi t ion to  do is  to  te l l  the evidence leaders and Dr 

S i fo lo  that  c lassi f icat ion status has noth ing to do wi th  us.   I t  

is  the contents  of  the in format ion and your c la ims to 

secrecy,  to  jus t i f iab le secrecy,  to  the in format ion ins ide the 

documents that  w i l l  determine whether  i t  must  be in  publ ic  

v iew or  not .    

 Now that  would  be cer ta in ly  best  achieved by  
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another  opportuni ty ,  but  i t  can only be g iven to Dr  S i fo lo  

and the evidence leaders  wi th the knowledge that  

declassi f i cat ion ipso facto is  not  enough,  because that  is  

just  the say -so,  and the author i t ies  te l l  us that  say -so is  not  

good enough to just i f y  secrecy.   You have to expla in why 

the exempt ion to openness is  jus t i f ied for  that  par t icu l a r  

in format ion,  why you cannot  even redact  that  in format ion  

and re lease the remainder.  

CHAIRPERSON :    That ,  o f  course,  i s  again subject  to  

Oudekraal  not  apply ing,  and a lso there is  the point ,  and we 

would have to apply our  minds to that ,  there is  a lso the  

point  you made that  ef fect ive ly  th is  would be a non -

decis ion,  because you say there  is  no law author is ing  

c lassi f i cat ion whatsoever.   So i f  i t  is  a  non -decis ion,  maybe,  

I  do not  know,  one has to th ink about  i t ,  maybe there is  

substance to your  submissions,  but  a lso the  other  quest ion,  

as I  say,  there is  the quest ion of  the Oudekraal  p r inc ip le,  

but  i f  your  point  about  th is  being a non -decis ion is  cor rect ,  

then as a mat ter  of  law,  perhaps Oudekraal  would not  be  

appl icable at  a l l .   I  do not  know,  I  do not  know.   Those are 

quest ions that  we would have to apply our  minds to qui te  

c losely.  

ADV WINKS :    Yes,  Chai r ,  there is ,  as I  understand i t ,  a  

l imi tat ion to the  operat ion  of  Oudekraal ,  which  is  that  i f  the  

funct ionary never  even had the jur isd ict ion to make such a 
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decis ion,  that  is  not  then subject  to  the b inding unt i l  set  

as ide f rom Oudekraal .  

CHAIRPERSON :    I  th ink that  goes exact ly  to  the  point  I  

made about  th is  being a non -decis ion.  

ADV WINKS :    Exact ly .   So i f  somebody who is  not  the 

Min ister  of  In te l l igence says,  I  am the Min is ter  of  

In te l l igence and I  am making th is  execut ive order ,  you do 

not  have to go to Court  to  set  that  as ide,  s imply because he 

says so.   He does not  have the author i ty ,  the ju r isd ict ion to 

make that  decis ion.   That  is  an absurd example,  but  the 

same appl ies as  we look at  the  Tasima judgments,  for  

example,  where a  Court  that  mani fest ly  lacks jur isd ict ion to  

make a  par t i cu lar  decis ion,  par t ies are just i f ied in  

d is regard ing that  decis ion.    

 So,  fo r  example,  i f  a  Magist rates  Court  sentences  

someone for  con tempt  of  cour t ,  when we know i t  has no 

jur isd ict ion to sentence someone fo r  con tempt  of  cour t ,  then 

par t ies are ent i t led to d is regard  i t  because i t  is  done 

wi thout  jur isd ict ion.   So we submit  that  that  except ion to  

Oudekraal  o r  something akin to  i t  might  operate here,  but  

we of  course have not  appl ied our  minds in  deta i l  to  that  

just  yet .  

 Thank you,  Chai r .   I  know I  have taken up qui te  a  

b i t  o f  t ime.   There is  a f ina l  po int ,  which is  the suggest ion 

that  the media,  th is  is  opt ion three,  the media must  wai t  for  
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the evidence to be over ,  then go to Court  and apply fo r  the  

record of  the ev idence,  the  t ranscr ip t  o r  record ings and 

whatever documents may have formed par t  o f  the a f f idavi t .   

That  is  problemat ic  fo r  two reasons.   The f i rs t  i s  that  i t  is  

not  c lear  on what  cause of  act ion the media must  do that .    

 Do we apply fo r  the record under the Promot ion of  

Access to In format ion Act?   Is  i t  a  record held by the 

Commission or  by  somebody e lse?  So we must  f i rs t  request  

i t  f rom the Commission.   The Commission must  have an 

in format ion of f icer  who must  refuse or  grant  the access 

request .   Then we take that  dec is ion to Court .   There is  

conf l i c t ing jur isprudence about  whether  you have to go to  

the Informat ion Regulator  f i rs t .    

 I f  that  is  cor rect ,  then in  fact  i t  adds another  layer .   

But  no mat ter  which  way i t  goes,  even i f  we had a cause of  

act ion to rev iew the declassi f i cat ion decis ion,  which does 

not ,  those are  not  the records we want .   What  we want  i s  

what  is  happening in  f ront  of  the Commission.   So that  is  

not  a rev iew tha t  is  real i s t i ca l l y  avai lab le to  us.   I t  is  a  

rev iew of  the decis ion to hold proceedings in  camera ,  i f  

there is  such a rev iew.    

 And I  am not  sure that  our  cause of  act ion is  as  

c lear  as Mr Chaskalson ind icates .   But  assuming,  i f  we 

could br ing such an appl icat ion,  the  cur rency of  the 

proceedings is  lost ,  o f  course.   This wi l l  then be f ina l l y  
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determined at  the  very least  two years,  but  more l ike ly four  

years f rom now,  or  f rom the end of  Dr S i fo lo 's  ev idence.   

And that  depr ives the publ ic  of  two of  the key rat ionales fo r  

open just ice.   The one is  that ,  and I  may cast  no aspers ions 

here,  but  i t  keeps the wi tness on the st ra ight  and narrow, 

because the wi tness knows he is  no t  test i fy ing in  secrecy.  

 He knows that  he  may be scrut in ised by the publ ic .   

There may be members of  the publ ic  who can cont radict  h is  

ev idence,  and therefore he has to have fu l l  f ide l i ty  to  the  

t ruth.   That  may not  be an issue for  Dr S i fo lo .   He may very  

wel l  have no d i f f icu l t ies in  that  regard,  but  the pr inc ip le  

must  apply depending on whichever wi tness might  test i f y  in  

f ront  of  a  Commission ,  is  that  i t  keeps the wi tness on the 

st ra ight  and nar row to know that  r ight  now,  someone is  

watching what  I  am saying and may cont radict  me.    

 The second rat ionale is  publ ic  t rus t  in  the  

Commission  i tse l f .   When,  and again I  draw the analogy 

wi th a Court ,  but  I  submi t  the pr inc ip le appl ies wi th equal  

force,  because a Commission  l ike a Court  depends on 

publ ic  t rust .   In  the President  v .  Mai l  &  Garden media f i rs t  

round in  the Supreme Court  o f  Appeal ,  which was about  a 

jud ic ia l  report  by  two judges about  e lect ions in  Zimbabwe,  

the Court  was inv i ted to invoke a provis ion of  the Promot ion 

of  Access to In format ion Act  where  the Court  can take a so -

cal led jud ic ia l  peek at  the record  to th e exclusion  of  the  
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appl icants.    

 So the respondent  or  the  state body provides i t  to  

the Court  for  the Court 's  own except ional  look at  the  

document ,  but  the appl icants do  not  see i t .   And qui te  

r ight ly  we submit ,  a l though the appeal  to  the Const i tu t ional  

Court  succeeded on the par t  o f  the presidency,  but  th is  

d ic tum is  not ,  we submit ,  in te r fe red wi th.   The Court  sa id  

there:  

“ I  th ink a Court  should be hesi tant  to  

become a par ty to  secrecy wi th i t s  

potent ia l…”  

Wel l ,  le t  me go back a second :  

“Courts earn the publ ic  t rust  by conduct ing  

thei r  business openly and wi th reasons fo r  

the i r  decis ions.   A Court  should be 

hesi tant  to  become party to  secrecy wi th  

i ts  potent ia l  to  d iss ipate that  accumulated 

store of  t rust .   There wi l l  no doubt  be  

cases where a Court  might  proper ly  make 

use of  those powers,  but  they are no 

subst i tu te  fo r  the publ ic  body lay ing a  

proper basis fo r  i ts  refusal . ”    

So i t  is  an except ional  th ing to ask a publ ic  inqui ry to  be  

engaged in  a secret  process wi th a wi tness,  no  less a 

funct ionary of  the  state.   I t  does have the potent ia l ,  we 
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submi t ,  wi th  the greatest  respect ,  to  d imin ish the store of  

publ ic  t rust  in  the work of  the Commission i f  there  is  some 

secret  process going on whi le  the cameras are of f ,  which 

may in f luence the recommendat ions and the publ ic  wi l l  

s imply never know.  

 Even i f  they f ind  out  in  four  years '  t ime af ter  a  

successfu l  rev iew or  appl icat ion  of  some k ind ,  whi le  the 

Commission is  underway,  when the  Commission re leases i ts  

report ,  that  publ ic  t rust  i s  d imin ished or  at  least  jeopa rd ised 

or  imper i l led.  

CHAIRPERSON :    Do you th ink that  has happened wi th the  

many camera hear ings we have had?  And I  might  say,  of  

those,  I  th ink a m inuscule percentage were opposed by the  

media houses.  

ADV WINKS :    Yes,  Chai r ,  i t  is  an important  d is t inct ion to  

draw,  because where somebody's personal  safety i s  at  

issue,  of  course,  anonymi sat ion is  appropr ia te,  but  s t i l l  the 

publ ic  knows what  mal feasance went  on,  what  was done 

about  i t ,  what  was not  done about  i t ,  why.   Yes,  and of  

course why i t  must  be in  camera ,  because i t  is  personal  

safety.    

 The wi tness says,  I  fear  fo r  my l i fe ,  the in formant  

says,  i t  wi l l  b low my cover,  the undercover operat ive,  the  

same issue appl ies.   And,  fo r  example,  medical  condi t ions.   

There is  a c lear  reason,  and the  reason at taches to the  
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in format ion as such.   That  is  very d i f ferent  f rom where you 

have a state funct ionary saying,  i t  is  secret  because I  say 

so.   I t  is  very d i f ferent .   And that  is  what  damages the 

publ ic  t rust ,  especia l l y  a b lanket  in  camera  process.    

 That  t rus t  is  restored to a large extent  by a wi tness 

test i fy ing l ive,  in  publ ic ,  but  us ing code names fo r 

operat ives who may be re levant  to  the evidence.   Person X,  

p lace Y,  operat ion Z.   That  k ind o f  th ing  can be achieved.   

And the Const i tu t ional  Court  te l ls  us that  i f  some k ind of  

ban on the f ree f low of  in format ion is  to  be imposed,  for  

good reason,  then i t  must  be the  narrowest  ban possib le to  

achieve the ends.  

 And i t  is  not  good enough,  we submit ,  for  the  

wi tness or  the ev idence leaders to  say i t  is  impract ic a l  to  

redact  in fo rmat ion or  to  use anonymi sat ions.   I t  is  not  good 

enough,  we submit ,  to  put  those pract ica l  obstacles  in  the 

way of  a decis ion that  is  going to bear on  future 

Commissions of  Inqui ry,  potent ia l l y ,  when the same issue 

comes up.   And,  of  course,  what  can be d isc losed in  the 

f ina l  report  and recommendat ions.   So there is  an important  

pr inc ip le at  s take.    

 Just  for  the sake of  cer ta inty,  we do stand by our  

posi t ion that  sec t ion 3(1)  of  the  Commissions Act  does 

c lothe the Commission wi th the sam e powers as a High 

Court  to  re lease,  redact ,  or  refuse publ ic  access to 
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in format ion regard less of  c lassi f icat ion status as such.   But  

i t  is  not  even necessary to  decide that  point  because the 

Commissions Act  grants,  on i t s  own terms,  outs ide of  the  

inherent  jur isd ict ion of  the Court ,  the Commissions Act  and 

the regulat ions grant  powers to do anyth ing to ach ieve the  

mandate,  subject ,  o f  course,  to  an except ional  power to  

operate wi th anonymisat ion and the l i ke for  the sake of  

safety and v iabi l i t y  of  operat io ns,  e t  cetera .  

 Thank you,  Chai r .   Sorry fo r  tak ing so much t ime.   

And,  Commissioners,  o f  course,  we are avai lab le  for  any 

quest ions,  but  those are our  submissions in  main .  

CHAIRPERSON :    Thank you.   I  wi l l  be repeat ing  mysel f ,  

but  I  th ink I  d id  make the point  when you made a s imi lar  

point  o r  the same point  ear l ier  about  what  the Commission 

may do.   I  sa id to  you,  but  wi th in the law,  which means that  

we cannot  d isregard other  ex ist ing  laws.  

ADV WINKS :    Certa in ly ,  Chai r .   And the only comment  we 

would make in  that  respect  i s  that  the Inte l l igence Serv ices,  

whether  on thei r  own or  through the evidence leaders,  must 

show us that  law because we do not  know i t .  

CHAIRPERSON :    Thank you very much,  Mr Winks.  

ADV KHUMALO SC :    I  th ink in  your  conclusion you say the 

respondents,  the  media houses,  respect fu l ly  submi t  that  a 

to ta l  in  camera  re l ie f  should be refused.   So I  read f rom 

there that  you th ink a par t ia l  in  camera  i s  acceptab le,  but  
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not  a to ta l .   And then I  read that  wi th  34.1,  but  can you just  

expla in 34.2?  To what  end?  Because you say par t  o f  the  

evidence can be in  publ ic ,  safe for  passages that  a re  not  for  

publ ic  consumpt ion.   And then 2,  you say before the wi tness 

test i f ies,  ev idence leaders should ident i fy  those documents 

that  they bel ieve,  I  assume,  are secur i t y  sensi t ive .   And 

then what  happens once those documents have been 

ident i f ied?  

ADV WINKS :    Thank you,  Commissioner.   The posi t ion  

pract ica l ly ,  i t  seems,  would be much a long the l ines as the 

Chai r  has in t imated as an inc l inat ion,  which is  that  i f  th ere  

are cer ta in por t ions,  passages,  names,  dates,  p laces that  

need to be kept  secret ,  those should be ident i f ied in  

advance of  Dr  S i fo lo  test i f y ing,  and where pract ica l ,  

rep laced wi th codenames.    

 I f  that  is  impossib le to  deal  wi th  codenames,  then 

there may be cer ta in por t ions of  ev idence that ,  on a  proper  

mot ivat ion,  Dr S i fo lo  may say,  I  am now test i fy ing again 

about  a jo in t  operat ion wi th a fo re ign in te l l igence agency,  

which is  s t i l l  underway.   So,  for  that  reason,  I  need to  

spend the next  30  minutes spe aking in  to ta l  camera .    

 And,  of  course,  the media would have some k ind of  

opportuni ty  on an u l t ra -urgent  basis to  approach the 

Commission and say,  no proper basis has been la id for  that .   

But  the l i ke l ihood,  as in  the past  where pol ice of f icers and 
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in formants have had to test i fy ,  an  agreement  would be 

reached of  some k ind.  

ADV KHUMALO SC :    So,  in  my summary of  your  argument  

to  Mr Chaskalson ,  I  summarised i t  correct ly .   I  just  want  to  

make sure that  I  d id  not…  

ADV WINKS :    Yes,  cer ta in ly ,  that  is  cor rect .   We say the 

appl icat ion should be d ismissed,  but  i t  is  not  to  say there 

must  be a vacuum.  I t  is  that  there should be some regime 

in  p lace that  c la im may be la id  to  secrecy of  cer ta in 

in format ion,  but  that  c la im must  be made based on the 

nature of  the  in format ion rather  than i ts  s tatus,  and i t  

should be done in  advance of  the  test imony being g iven,  i f  

possib le.  

ADV KHUMALO SC :    A l l  r ight ,  thank you.  

CHAIRPERSON :    Mr Chaskalson.  

ADV CHASKALSON SC ADDRESSES THE COMMISSION :    

Thank you,  Chai r .   Just  a few p oints in  reply.   The f i rs t  is ,  

what  is  the purpose of  th is  Commission?   And that  is  an  

issue that  was addressed in  the SARFU judgment ,  and we 

are not  here to act  on behal f  o f  the publ ic ,  s t i l l  less to  

provide dayt ime te lev is ion.   Sect ion 147 of  the SARFU 

judgment  says:  

“A Commission of  Enqui ry i s  an adjunct  to  

the pol icy fo rmat ion responsib i l i ty  of  the  

President .   I t  is  a  mechanism whereby he 
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or  she can obta in in format ion and advice. ”  

We are here to gather  in fo rmat ion fo r  the President ,  to  

advise the President .   That  is  what  our  funct ion is .   And th is  

ent i re  debate needs to be f ramed wi th in that  funct ion .  

 So whi le  we,  in  our  ind iv idual  capaci t ies,  may feel  

very st rongly that  the publ ic  has an in terest  in  some of  the  

mater ia l  that  Dr S i fo lo  has g iven us,  our  pr imary quest ion 

has to be,  g iven our  funct ion,  to  obta in in format ion and to  

furn ish advice to  the President ,  in  c i rcumstances where 

some of  that  in format ion is  g iven to us on a par t ia l l y  

declassi f ied basis,  so as we cannot  d isseminate i t  fur ther ,  

so as to prevent  fur ther  d isseminat ion,  how do we deal  wi th  

that  s i tuat ion?   

 That  is  the cent ra l  inqui ry.   That  begs a number of  

quest ions.   The f i rs t  is ,  do we have a power to  vary the  

par t ia l  declassi f i cat ion?  The answer to  that  quest ion,  I  

submi t ,  is  no.   We do not  have that  power.   The inst i tu t ion  

that  has that  power is  the High Court .   And when Mr Winks 

addressed you on that  quest ion,  he  just  d id not  engage wi th  

the re levant  reasoning in  the Maset la  judgment ,  which is  

p inned on sect ion  173.    

 Sect ion 173 of  the Const i tu t ion  g ives the High 

Court  that  inherent  jur isd ict ion,  which vests i t  wi th  the 

power to  over r ide  a decis ion on c lassi f i cat ion in  re lat ion to 

i ts  own process.   This Commiss ion does not  have that  
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power.   And le t  me i l lust rate that  p roposi t ion wi th an  

analogous example.    

 The High Court 's  jur isd ict ion under sect ion 173 of  

the Const i tu t ion  vests i t  wi th  the power to  coerce 

compl iance wi th an order ,  any order ,  by making a  f ind ing 

that  the person not  comply ing is  in  con tempt  of  cour t  and 

order ing that  they should be impr isoned unt i l  they comply 

wi th the order .   That  is  a power that  is  used,  cer ta in ly  in  

England very f requent ly ,  less so in  th is  count ry,  to  coerce 

compl iance wi th  orders d i rect ing the product ion of  

documents.    

 So when someone fa i l s  to  comply wi th the i r  

d iscovery obl iga t ions or  an order  to  d iscover  cer ta in 

documents,  the  Engl ish Courts ,  and occasional ly  our  

Courts,  can make a f ind ing of  contempt  and order  that  that  

person be impr isoned unt i l  they comply.   Now,  i t  would be 

very n ice i f  th is  Commission had the same power.   I  mean,  

take the topica l  example of  Mr Kar im,  who is  now been 

fa i l ing to provide  documents to  th is  Commission for  four  

months.    

 I t  would be wonderfu l  i f  th is  Commission could  

issue an order  d i rect ing that  Mr Kar im goes to ja i l  unt i l  he 

furn ishes the documents we have been asking h im for ,  for  

months.   But  we do not  have that  power.   So much as we do 

not  have the sect ion 173 power  to  make an order  of  
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contempt ,  to  coerce compl iance wi th one of  our  ru l ings,  so 

much as i t  would be n ice i f  we could,  we cannot .   We do not  

have the power.  

 And the present  s i tuat ion is  . . . [ in te rvenes]  

CHAIRPERSON :    I  doubt  that  even the High Court  has that  

power.   

ADV CHASKALSON SC :    Chai r ,  I  wi l l  debate that  and I  can 

refer  you to many Engl ish –  i t  is  a  power of  contempt .  

CHAIRPERSON :    Thei r  const i tu t ional ism or  the i r  

const i tu t ion,  I  th ink,  d i f fe rs f rom ours markedly.   Of  course,  

there is  the  European d ispensat ion,  to  which I  do not  know 

af ter  Brexi t  what  the posi t ion is ,  but  to  which they ha ve 

been subject  and which may create s imi la r  const i tu t ional  

obl igat ions to ours.   But  the i r  const i tu t ional . . .  

ADV CHASKALSON SC :    I t  is  a  co l la te ra l  argument  and I  

do not  want  to  spend too much t ime on i t .   But  the not ion 

that  the High Court  re ta ins i ts  power to  commit  a wi tness in  

contempt  to  pr ison for  coerc ive purposes ,  has not  ever  been 

per t inent ly  d isputed by the Const i tu t ional  Court  in  th is  

count ry.   And indeed,  in  the Zuma ju dgment ,  where coerc ion 

was no longer possib le because the Zondo Commiss ion had 

ceased to operate,  the Const i tu t ional  Court  was happy to 

commit  for  contempt  as pure ly  puni t i ve,  whereas the 

inherent  jur isd ict ion is  a coerc ive power.  

 But  i t  is  not  a debate that  is  cent ra l  here,  but  the  
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po int  that  I  am advancing is  that  there are many powers of  

the High Court  under sect ion 173 about  regulat ing the 

process of  the High Court ,  which would be very n ice for  th is  

Commission to have,  but  we do not  have them.  And so  

much as the Commission or  the ind iv idual  Commissioners  

may th ink that  there  is  a publ ic  in te rest  in  some of  these 

documents and that  the publ ic  would be bet ter  served i f  the 

documents could  be publ ic ly  vent i la ted,  the Commission  

does not  have tha t  power.   I t  is  the  High Court  that  has that  

power.  

 And my learned f r iend said,  wel l ,  we are not  

deal ing wi th Oudekraal  because there is  no legal  e f fect .   

Wi th respect ,  that  is  wrong on mul t ip le  levels.   The 

documents in  quest ion,  again,  our  learned f r iends have not  

seen them precise ly  because of  the  s i tuat ion,  but  they a l l  

come wi th a c lassi f icat ion and wi th a not ice in  terms of  the  

Protect ion of  In format ion Act .   And sect ion 4(1) (b) ( i i i )  o f  

that  Act  makes i t  c lear  that  i t  is  a  cr iminal  o f fence to 

d isc lose any document  which has been ent rusted to  you in  

conf idence by any person hold ing of f ice under the 

government .    

 Now,  i t  may or  may not  be const i tu t ional .   I  suspect  

i t  is  way too overbroad.   But  for  present  purposes,  there is  

a very stark lega l  e f fect  o f  the issue of  these documents  

wi th the  not ice under the Protec t ion of  In format ion Ac t ,  
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which is  that  i f  we d isc lose them when they have been 

expressly ent rusted to us in  conf idence,  i t  is  a  c r iminal  

o f fence.   I t  is  not  just  the Protect ion of  In format ion Act .    

 Sect ion 28.1 of  the Inte l l igence Serv ices Act ,  to  

which I  re fer red the Court  ear l ier ,  makes i t  an of fence i f  any 

person not  being a member d isc loses c lassi f ied in format ion  

wi thout  permission of  the Di rector  General .   These are very  

c lear  legal  consequences.   26 (1) (a) ( i i i )  o f  the Inte l l igence 

Serv ices Act .   So,  the not ion tha t  th is  C ourt  can s imply  

ignore the c lassi f icat ion because there is  no legal  

consequences tha t  f low f rom i t  is ,  w i th  respect ,  wrong.  

 And in  re lat ion to the argument  that  there is  no  

legal  power to  c lassi fy ,  i t  was not  ra ised,  but  I  have l i t t le  

doubt  that  there is  a legal  power to  c lassi fy .   And we can 

locate that  legal  power to  c lassi fy .   From what  I  understand,  

the min imum informat ion standards are issued in  terms of  

an enabl ing power under the Publ ic  Serv ice Regulat ions.   

But  I  can f ind the speci f i c  p rovis ion of  the Publ ic  Serv ice 

Regulat ions and furn ish i t  to  the Commission,  copying our  

learned f r iends.    

CHAIRPERSON :    P lease do so as soon as you are able to ,  

Mr Chaskalson .  

ADV CHASKALSON SC :    So we s i t  wi th  a s i tuat ion where 

there is  a c lassi f i cat ion,  and there are documents that  have 

been ent rusted to us wi th expressing conf idence,  not  fo r  
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fur ther  d isseminat ion.   The Commission is  not  legal ly  

empowered to go behind that .   I t  does not  have the power to  

quest ion or  to  in ter rogate the c lassi f icat ion,  to  in te rroga te 

the declassi f i cat ion.    

 And there is ,  wi th  respect ,  a  conceptual  f law which  

has run through the ent i re  argument  of  the media  

respondents,  which  is  the d ist inct ion between an obl igat ion 

to produce documents and answer quest ions and the  

d ist inct ion between an obl igat ion to produce documents and 

answer quest ions in  publ ic .   A l l  o f  the provis ions of  the 

regulat ions,  the provis ions of  the Act  to  which they address,  

concern that  f i rs t  issue,  p rovis ion of  documents and 

answer ing quest ions.    

 They do not  conce rn the second issue,  which is  

doing that  a l l  in  publ ic .   And much as I  or  the ind iv idual  

Commissioners may th ink that  the publ ic  in terest  would be 

bet te r  served i f  th is  mater ia l  could be vent i la ted publ ic ly ,  

the Commission does not  have the power to  make that  

determinat ion.   I t  is  the High Court  that  does.   So we would  

stand by the request  fo r  the in  camera  ru l ing that  we have 

advanced.    

 And we do so on the c lear  understanding that  

whatever  emerges in  th is  quest ion ing wi l l  be recorded,  wi l l  

be avai lab le in  recorded and preserved form.   And that  i f  a t  

a  la ter  s tage the  respondents want  to  gain access to i t ,  
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want  to  ask the  High Court  to  order  that  they be g iven 

access to i t ,  and that  the c lass i f icat ion decis ions were  

unreasonable,  unacceptable or  unlawfu l  for  any reason,  the 

mater ia l  wi l l  be there.  

ADV KHUMALO SC :    Mr Chaskalson,  when you say we 

cannot  vary the c lassi f i cat ion,  I  assume you a lso mean that  

we cannot  d isregard i t .  

ADV WINKS :    No,  we cer ta in ly  cannot  d is regard i t .   We can 

only exerc ise our  pow ers in  accordance wi th the law.   And 

once the c lassi f icat ion is  there,  there is  a c r iminal  o f fence i f  

you make that  in format ion fur ther  avai lab le,  i f  you publ ic ise 

that  in format ion.  

ADV BALOYI SC :    Mr Chaskalson ,  just  to  c lar i f y  my 

understanding of  the te rms of  th is  l imi ted declassi f icat ion,  i t  

re fers to  two categor ies of  documents that  are declassi f ied.   

And then i t  says you may not  d isseminate beyond the  

Commission,  the secretary and the  evidence leaders  wi thout  

the consent  of  Dr  S i fo lo .  

ADV CHASKALSON SC :    Indeed.  

ADV BALOYI SC :    That  is  how I  understand i t .   What  is  i t  

in  that  l imi ted c lassi f i cat ion that  necessar i l y  means h is 

test imony must  be heard in  camera?  I  mean,  I  am 

assuming,  knowing very l i t t le  about  what  h is  test imony is  

going to be,  where th is  i s  about  documents and thei r  

d isseminat ion ,  that  is  as I  understand the te rms here.   Why,  
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but  for  whatever  protect ions that  may re late to  those 

categor ies of  documents,  why must  necessar i ly  ar is ing f rom 

paragraph 15,  h is  ev idence must  be heard i n  camera?  Mr 

Popkas has spoken to the inconvenience of  having to  

del ineate and do reda ct ions.   Other  than that ,  what  i s  i t  that  

ar ises f rom 15 that  makes a case for  an in  camera  hear ing?  

ADV CHASKALSON SC :    Wel l ,  we could not  quest ion h im 

publ ic ly  on those documents,  because quest ion ing  h im 

publ ic ly  on those documents would amount  to ,  a t  least  

ind i rect ly ,  to  a form of  d isseminat ion of  the contents of  the  

documents.  

ADV BALOYI SC :    But  you can quest ion h im on anyth ing 

e lse that  i s  not  in  those documents  that  may  wel l  ar ise  f rom 

test imony of  other  wi tnesses.   I  am just  t ry ing to understand 

a b lanket  then how that  is  supported by what  he says in  

paragraph 15,  bu t  a lso keeping in  mind that  he says you 

must  seek my consent  i f  you want  to  use th is  feather ,  so he 

has not  out r ight ly  sa id i t  can never,  ever  be done unless 

you go to Court .  

ADV CHASKALSON SC :    My own sense of  the import  o f  Dr  

S i fo lo 's  ev idence is  that  there is  a sect ion of  h is  sta tement  

that  in t roduces h imsel f ,  expla ins who he is ,  what  h is  past  

is ,  and the  l i ke.   There is  a br ie f  descr ip t ion of  how the  

Nat ional  In te l l igence,  the statutory  f ramework re lat ing to the 

Inte l l igence Serv ices.   Apart  f rom that ,  the pr imary and 
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indeed the overwhelming purpose of  h is  quest ion ing  re lates 

to those documents.  

 I f  a l l  we were in terested in  was h is CV and h is  

out l ine of  how the Nat ional  In te l l igence Coordinat ing  

Commit tee s i t s  in  the statutory f ramework of  the in te l l igence 

leg is la t ion,  we would not  be  cal l ing h im a wi tness.   We 

would just  be handing h im a three or  four  pa ge statement .   

Why we are cal l ing h im a wi tness is  we want  h im to speak 

to c lassi f ied documents.  

ADV BALOYI SC :    But  are we a t  a point  where he has,  

because he says you have to get  my consent ,  and fo r  

purposes of  my d iscussion wi th you now,  I  am assuming 

that  he is  ent i t led to take the posi t ion that  he has taken.   

He is  legal ly  correct  to  have taken that  posi t ion.   Are we at  

a point  where we have sought  h is  consent  and he has 

refused to g ive i t?   Because he does g ive,  he does open the 

door fo r  you to t reat  these documents d i f fe rent ly  beyond,  in  

fact  to  d is t r ibute  i t  beyond Commissioner,  secretary and 

evidence leaders by  saying seek my consent  i f  you want  to  

do that .   Are we a t  that  point?  

ADV CHASKALSON SC :    No,  we have not ,  we have not ,  we 

are not  at  a  po int  where he sa id I  am not  g iv ing any 

consent .   And i t  was wi th that  in  mind that  my ear l ie r  

submission  to the  Chai r  was do not  make an order ,  i t  would  

be wrong to make any order  that  af fects h im at  th is  stage, 
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a t  best  the evidence leaders shou ld be sent  b ack to seek 

h is consent  to  par t ia l  or  fu l l  d isc losure of  documents.  

ADV BALOYI SC :    Thank you.  

ADV CHASKALSON SC :    Sorry,  that  i s . . .   

CHAIRPERSON :    Those are your submissions.   

ADV CHASKALSON SC :    I  do  not  have fur ther  

submissions,  but  I  wi l l  send th rough the reference for  the  

source of  the min imum informat ion secur i t y  s tandards.  

CHAIRPERSON :    Right ,  thank you,  thank you very much.   

The Commission  reserves i ts  ru l ing on th is .   The ru l ing wi l l  

be announced in  the usual  manner,  which is  what  publ ic  

d isseminat ion in  the manner in  which the Commission 's  

spokesperson,  Mr  Michaels,  has done in  the past ,  o f  course 

inc luding d i rect  serv ice on the par t ies,  the respondents.   

Let  us adjourn.   Just  a minute,  just  a  minute.   Oh ja ,  we just  

adjourned.   Let  us adjourn.  

INQUIRY POSTPONED SINE DIE   

INQUIRY ADJOURNS  

-  -  -  -  -  -  -  -  -  -  -  -  -  


